RAY v. CHAFETZ Doc. 29

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

John Ray and Susan Ray,
Petitioners
V. Civil Action No. 16-428 CKK)
Marc Chafetz
Respondent.

MEMORANDUM OPINION

PetitionerSusan Ray and Respondémarc Chafetzare cepartners ofthe now
defunctBeltway Law Group LLR“BLG”). Petitioner John Ray, Ms. Rayexhusbandis
not formally a partnerof BLG, but shares inthe firm's distributions. Shortly after
Respondent joineBLG, irreconcilabledifferences emerged betem him and Ms. Ray,
and the latter filed a demand for arbitration before the American Arbitragsociation
(“AAA™") seekingdissolution of the firm. Mr. Ray, though not originally a party to the
arbitration, wascompelled by aNorth Carolina state coutb join the proceedings
Ultimately, in a series alulingsspanning over two years, AA#&bitrators ordered BLG to
dissolve held in favor of Respondent on two counterclaims, and awarded Respondent
attorney fees and costs pursuant to thesfefting provision in the partiésrbitration
agreemenand the AAA Rules

Pending before the Court arevariety ofmotions related to tisearbitral award.
Petitioners have filed twpetitions to vacate, one seeking to vacate the award of attorney
fees and costé Original Petitiori), and another other seeking to vacate the final award
that incorporaté all prior awar@d issued during the arbitratidfiRenewed Petitidi).
Petitioners have alsskedhe Courto appoint a receiver to administer floether winding

down of BLG. Respondent, fbiispart, h& moved to confirm the final award, and in doing
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S0, seek postjudgment interest and attorney fees and costs associatelisvitbhunséebk
efforts before this CourResponderdlso seeksanctionpursuant td-edeal Rule of Civil
Procedure 1(b) against Petitionsr counsel of record, Mr. Dwight D. Murray.

Upon consideration of the pleadingthe relevant legal authorities, and the record

as a whole, the CouBENIES Petitioner John Rag [1] Petition to Vacate Arbitration

! The Court’s consideration has focused on the following documents and their supporting
exhibits:

e Petition to Vacatérbitration Award (“Orig. Pet.”), ECF No. 1.

e Petitioners Memorandum of Points and Authorities in Support of Petition to
Vacate Arbitration Award (“Orig. Pet. Mem.”), ECF No. 1-1.

e Respondent’s Opposition to Motion to Vacate Arbitration Awar@ri@. Pet.
Opp.”), ECF No. 5.

e Petitioner's Reply to Opposition to Petition to Vacate Arbitration Awardi‘Or
Pet. Reply”), ECF No. 6.

e Petitioners’ Motion for Expedited Appointment of Receiver and For Status
Conference (“Receiver Mot.”), ECF No. 8.

e Petitioners’ Renewed Petition to Vacate Arbitration Awand Motion to Appoint
a Receiver (“Renewed Pet.”), ECF No. 9.

e Petitioners’ Memorandum of Points and Authorities in Support of Renewed
Petition to Vacate and Expedited Motion for Appointment of Receiver (“Renewed
Pet Mem.”), ECF No. 9-1.

¢ Respondent’s Opposition to Renewed Motion to Vacate Arbitration Award and
Expedited Motion to Appoint Receiver (“Renewed Pet. Opp.”), ECF No. 12.

e Petitioners’ Reply to Respondent’s Opposition to Renewed Petition to Vacate
Arbitration Award and Expedited Motion to Appoint a Receiver (“Renewed Pet.
Reply”), ECF No. 13.

e Respondent’s Surreply in Opposition to Renewed Petition to Vacate (“Renewed
Pet. Surreply”), ECF No. 14-1.

e Petitioners’ Memorandum in Opposition to Respondent’s Mdboheave to File
Surreply (“Renewed Pet. Surreply Opp.”), ECF No. 22.

e Respondent’s Crodglotion to Confirm Arbitration Award (“Cross Mot.”), ECF
No. 23.

e Petitioners’ Opposition to Chafetz’'s Cross Motion to Confirm Arbitration Award
(“Cross Mot. Opp.”), ECF No. 24.

e Respondent’s Reply in Favor of Crdgletion to Confirm Arbitration Award
(“Cross Mot. Reply”), ECF No. 25.

e Respondent’'s Motion for Rule 11 Sanctions Against Dwight Mu¢f&gnctions
Mot.”), ECF No. 26, and related Opposition, ECF No. 27, and Reply, ECF No. 28.
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Award; GRANTS Petitioners[7] Motion to Amend Captiof) DENIES Petitioners[8]
Motion For Expedited Appointment of Receiver and For Status Confer®iid| ES
Petitioners [9] Renewed Petition toacate Arbitration Award and Motion to Appoint a
Receiver,GRANTS Respondens [14] Motion for Leave to File Surreply in Opposition
to Renewed Petition to VacdfeGRANTS Respondeng [23] CrossMotion to Confirm
Arbitration Award except to the extent iegks attorney fees and cofis mattersbefore
this Court, which iIDENIED WITHOUT PREJUDICE; and DENIES Respondeng
[26] Motion for Rule 11 Sanctions Against Dwight Murray.
I.BACKGROUND

Ms. Ray founded BLGn February2012with the assistance of her then husband,
Mr. Ray. Orig. Pet. Mem. at 24s. Ray, whas not an attorneyncorporated the firm in
theDistrict of Columbia because the D.C. Cgamits lawyers to form partnerships with
nondawyers.Throughout the relevapieriod a companypwned by Ms. Ray ankhown as
BDS System$'BDS’) covered the operating expenses for and provided various marketing
services to BLGId. The business model of BDS and BLG relied on the creation of
numerous websites that were intendedti@et new clients founaffiliated triallaw firms,
which would pay BDS a deposit for the companyarketingexpensedn addition, amce

a client was sourced by BDS, and referredh® trial firm, BLG would enter ito a ce

2 The Court interprets Petitionérdviotion to Amend Caption” ag request for leave to
amendtheir Original Petition to add Ms. Ray as a petitioner, which they have done in the
Renewed Petition. The Court GRANTS that request as it fimats‘justice so requires.”
Fed. R. Civ. P. 15(a)(2).

3 The Court finds that Respondent has higburden of demonstrating that “the reply filed
by the moving party raised new arguments that were not included in the origithath
Longwood Vill. v. Ashcraftl57 F. Supp. 2d 61, 68 n.3 (D.D.C. 2011).
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counsel agreement withatfirm, whichentitledBLG to share irthe settlement or verdict
that thetrial firm obtained afterthe trial firmrecoupedhe amount it had deposited with
BDS. Renewed Pet. Mem. at Bccording to Petitioners, by the end of 201BL.G had
entered into &arge number of cacounsel agreements and had a substantial docket of active
matters pending that had significant sefigare value.” Orig. Pet. Menat 3.

At the end 02012, dter BLG sinitial lawyerpartner resigned, Respond@rihed
BLG as his replacemeandentered into an amended partnership agreeméntVis. Ray
(“LLP Agreemen), whichis the operative agreemebéfore the CourtRenewed Pet.
Mem. at 4 The partnersrevenue shares, however, were set forth in a separate distribution
agreementld. at 4 n.6. Petitioner John Raywho provided marketing and business
development services to BL.GeeOrig. Pet. Mem. at 4, was entitled to 35% of BEG
revenue under the distribution agreement, while Respondent and Ms. Ray, the two partners,
were entitled to 32.5%ach Orig. Pet., Attach. 4.

By June 2013, irreconcilable differences emerged between Respondent and Ms.
Ray. Orig. Pet. Memat 4.The specificof those differencearenot relevant to the Coust
analysis 6 the pending motions, anthey arenot recounted hereSuffice it to say,n
October 2013Ms. Ray filed a demantbr arbitrationwith theAAA seeking'dissolution .
.. based ofailure of duty” Orig. Pet., Atach. 10. The demand was based on the arbitration
provision in the LLP AgreemeiftArbitration Agreemeri):

12.13 Resolution of Disputes. Any controversy arising out of or related to

this Agreement or the breach thereof shall be settledtbiration in the

District of Columbia, in accordance with the rules of the American

Arbitration Association, and judgment entered upon the award rendered

may be enforced by appropriate judicial action pursuant to the District of

Columbia Code of Civil Procedure. The arbitration panel shall consist of

one member, which shall be a person agreed to by each partner to the dispute
within 30 days following notice by one party that he desires that a matter be



arbitrated. If the parties are unable within such 30 day period to agree upon
an arbitrator, then the panel shall be one arbitrator selected by the District
of Columbia office of the American Arbitration Association, which
arbitrator shall be experienced in the area of legal partnerships and who
shall be knowedgeable with respect to the subject matter area of the dispute.
The losing party shall bear any fees and expenses of the arbitrator, other
tribunal fees and expenses, reasonable attorney's fees of both parties, any
costs of producing withesses and anlyeotreasonable costs or expenses
incurred by him or the prevailing party or such costs shall be allocated by
the arbitrator. The arbitration panel shall render a decision within 30 days
following the close of presentation by the parties of their casesaynd
rebuttal. The parties shall agree within 30 days following selection of the
arbitrator to any prehearing procedures or further procedures necessary for
the arbitration to proceed, including interrogatories or other discovery;
provided, in any event each Partner shall be entitled to discovery in
accordance with the District of Columbia Code of Civil Procedure.

Orig. Pet., Attach. 3 at 13.

Pursuant to the terms of tigbitration Agreement, the parties jointly appointed
JudgeRichard A.Levie toarbitrae their dispute SeeOrig. Pet. Mem. at 1n December
2013,Ms. Ray amended the demand to include additional counts against Respondent for
breaches of contractual and fiduciary duties. Respondent filed a counterclainuary]
2014, likewise seekingdissolution of BLG.SeeOrig. Pet., Attach. 14 d-2. Then, m
March 31, 2014, Judge Levie issued an Interim Award in which he concludetathat
Liquidating Event has occurred and that dissolution is approptisités time; noting that
there had beeta complete breakdown of trust and confidence between the two Parties.
Orig. Pet., Attach. 12 &-3. didge Leviealsodenied Ms. Ray motion to appoint a
receiver to administer the dissolution of BLldingthat“any issues to be decided by
any receiveinsofaras they arise in the dissolution can be decidethérbitratol and
notingthe practical reality thaLG at the timdacked anyfunds to pay fom receiverld.
at 2,5 (“Claimants failed to persuade the Arbitrator that there currently is a nggobiota

a receiver to try to adjudicate matters that are more properly presented toittaadkilp.



To facilitate the winding down of BLG, Judge Levie ordered Resporgleotinsel to
establish‘a trust escrow accoufthe “Escrow Accourii in the District of Columbia . . .
for the hanting of funds! Id. at 4. Respondend’ counsel was prohibited from making
“disbursements from the Escrow Account without either express written consitg. of [
Ray] to the specific disbursements (amount, payee, and time) or an ordehdsittator.

Id. at 6.

In between the filing of the demand for arbitration and Judge lekiterim Order,
two related actions were brought in Northr@lina state couragainst BLG by Mr. Ray
and BDS respectivelyBoth lawsuits sought compensation for services allegedly rahdere
to BLG. Orig. Pet. Mem. a7-8; Orig. Pet., Attach. 14t 3. Because Ms. Ray held a
proprietary interest in the outcome of thémesuits that conflicted with the interests of
BLG—becauseshe owned BDS and was married to Mr. Raljudge Levie held that Ms.
Ray was'not in a position to objectively represent the interests of BLG in these laWsuits,
and permitted Respondent to repre®ir® in the two North Carolina lawsuit®rig. Pet.,
Attach. 12at 5. Respondent then sought to the compel the arbitration of those disputes.
Orig. Pet., Attach. 14t 3.

The Interim Award essentially resolved the primdisputebetween the parties that
led to the arbitration-the dissolution of BLG-and ordered thdtthe Partnership shall
continue solely for the purpose of winding up its affairs in an orderly mannér Orig.

Pet., Attach. 12 at 6. The issues that remained, and that would eventuabohed by
another arbitrateRobert E.Margulies—related to the award of attorney fees and costs,
Respondens counterclaims, and supervisiorttidwinding downprocessas required by

the Interim Awardld. at5-6. Accordingly, in April 2014, Respondent filed a motion for



fees, costs, and sanctions, seeking a determination that he was the greaailirancan
award of attorney fees and costs under the fee shifting provision dirhikeation
Agreement against Ms. Rag wdl assanctionsinder theAAA Rulesagainst her attorneys
for alleged misconduct during the course of the arbitration. Sanctions Mot., Attch3 1
(“In addition to shifting Respondestfees and expenses onto Claimant herself, the
Arbitrator has inherent authority to order that her attorneys (and theiirtag) be jointly

and severally liable for such amounts as a sanction for therdeelimented bathith
behavior). Then, in October 2014, Respondent succeeded in having the North Carolina
cases reerred to arbitrationamended his counterclaimbortly thereafteto add Mr. Ray

to the proceedingsand moved for partial summary judgment on the countercleédms.
Orig. Pet. Opp., Attachs. 2, 4; Orig. Pet., Attach. 14 at 3.

The resolution of these issues, however, was stymied by two events. First, also in
October 2014Judge Levieesigned without explanation, and was replaggd Arbitrator
Judith Ittig in December 2014y the AAA. Orig. Pet., Attach. 14 at Tn February2015,
however,the AAA notified the parties that Arbitrator lttig, in response Retitioners
objectionsthat she lackedufficientexperiencé'in the area of legal partnerships and . . .
[knowledge of] the subject matter area of the dispus requiredby the Abitration
Agreement,had determinedcthat “[lJaw firm dissolutions and mass tort law firm
partnership$were]not areas of [her] expertiselheAAA alsorelayedthat Arbitrator Ittig
had suspended the proceedings until the parties nfatkpasit in the amount of $1®0
for her anticipated compensatidiif.the parties did not make the deposit, the AAA warned
that “pursuant to [AAA] Rule RB7(f), [the arbitration] Wl be terminated. Orig. Pet.,

Attach. 13 at 3That came to pasggeral weeks later, in the beginning of Manvhen the



AAA informed the partieghat it had terminated the proceedinfgeasmuch as the
requested deposit for compensation was not received within the time requirédhe . .
AAA addedthat ithad received a credit card authorization from Respondent for his share
of thearbitral fees, but that tHdalance of the deposit was left outstandind.’at 1.
Several days after the arbitration was terminated, Respoadsninsel wrote to

the AAA and requested that the proceedings be reopened. According lettdain the
period between the suspension and termination of the arbitration, Respondent had
requested”permission to pay the [outstanding amount] from the Escrow Account AAA
ordered be establiptd to administefBLG’s] funds” but received no responfem the
AAA . Orig. Pet., Attach. 14 at 8. After the termination, Respongeaunsebpparently
spoke with a representative of the AAWhorelayedthat Arbitrator Ittig” did not believe
she had jurisdiction over the Escrow Account since the matter had been terminated, and . .
. AAA had determined that it was legally prevented from reversing théneion since
there was no express provision for it under the [AAA] rdléd. at 9.Given the AAA's
position, Responderst’counsel' determined thathe hadl a duty to pay thedutstanding
amount] so that the AAA [could] conclude the winding up of Beltwagffairs:
Respondens counsetlid so by sending the AAA a wire payment from the Escrow Account
for the remainder of the depasitl. The letter concluded by warnirthat if the AAA
coninued to decline to reopen the arbitration, Respondent wdild an emergency
motion for a temporary restraining order seeking judicial interveritidnat 10.

The following week, the AAA wrote to the partiagainandreportedthat it had
“made the adinistrative decision to reopen this matter for further administrationg.

Pet., Attach. 15 at Z'he AAA explained that théadministrative decision was made in



light of Respondent Chafétzoffer to pay the outstanding deposit required, or alteeigtiv
a suggestion of a different method under which payment could be’nTdaeAAA also
determined that Arbitrator Ittig would be removed and replaced pursuant to fBR@AAs
without input from the partiedd. The AAA adopted Arbitrator Ittigs estimag as the
amount due from the parties to continue the arbitration, and instructed the pattiget
AAA cannot authorize the use of funds held in the escrow account that was lesthivlis
accordance with Judge Letgelnterim Ordef. Id. at 3.Accordingly, the AAA did not
accept thanonieswired from the Escrow Account by Respondsrdounsel as payment
for the arbitral fees, but rather, Respondeméentuallypaid Petitionersshare at his own
expenseThe AAA held the wired amount in trust asdbsequently returneitl to the
Escrow AccountSeeOrig. Pet., Attach. 2 atRespondent (Chafetz) made a deposit from
the escrow account. After Susan Ray objected, Chafetz replaced the fundsther
monies paid directly by Mr. Chafety. Renewed P Attach. 2at 2 ("The [AAA] is
directed to return the sum of $12,000 to Beltway Law Group,”).LP.

Whenthe arbitration reopengthe AAA appointedArbitrator Robert EMargulies
to replace Arbitrator Ittigand the arbitration progressed theoutstandingssues raised
in Respondent’s motion for summary judgmant motion for attorney fees, costs, and
sanctions.SeeRenewed Pet. Mem. at & the interim between Arbitrator Margulies’s
appointment and his rulings onote issues,Mr. Ray movedin July 2015 tostay
proceedings$o conduct additional discoverin thatmotion, Mr. Ray alleged in summary
fashion that he had been “denied any rights to discovery of any nature in this proceed[ing]
...." Renewed Pet. Opp., Attach. 1 at®imately, Arbitrator Margulies declined to stay

proceeding, and on September 24, 2015, issued laterim Ordet on the motion for



partial summary judgment that awarded $124,098.48 in favor of RespdadéBteach
of Contract, Conversion and Good FaitlddairDealing . . ." Orig. Pet. Opp., Attach. 5
at 2. Subsequently, in February 2016, Arbitrator Margulies issued an “Order on Various
Outstanding Motiog” where he inter alia: (i) denied Petitioners’ objections to the
reopening of the arbitration after it was terminated forpayment; (ii) denied awarding
sanctions against Ms. Ray and her attorneys;aivarded attorney fees and costs against
Petitioners, jointly and severally; aig) denied appointing a receiver, noting that Judge
Levie previously dered the same requesdrig. Pet., Attach. 2 at-B. Petitioners were
providedtendays to object to Respondent’s courséiée affidavit settindorth his legal
efforts . . . .”Id. at 3.Mr. Ray filed the Original Petitioshortly after theissuance of the
February 2016 Order.

Then, in May 2016,Arbitrator Margulies issued &Final Award; which
incorporated “prior Orders and/or Awards entered into in [the arbitration]” ardwaietd
that Respondent was entitled to $506,050.18 in attorney fees and costs, “to be paid or
reimbursed, such as the case may be, against [BLG], Susan Ray and John Rayngbintly a
severally . ...” Renewed Pet., Attach. 2-a8 Following the issuance of the Final Award,
Petitioners jointly filed the Renewed Paiiti to which the Court now turns.

1. LEGAL STANDARD

As theUnited States Court of Appeals for the District of Columbia Cir¢itC.
Circuit’) “has repeatedly recognized, judicial review of arbitral awards is extremely
limited. Courts do not sit to heataims of factual blegal error by an arbitratérOwen
Williams v. BB & T Inv. Servs., In&Z17 F. Supp. 2d 1, 9 (D.D.C. 201Bpllar-Kotelly,

J.)(internal quotation marks and citations omitiesde alsd-BR Capital Markets & Co v.
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Hans 985 F. Supp. 2d 33, 36 (D.D.C. 2013)T]he burden facing petitioners who seek
judicial vacatur of arbitration awards is exceedingly highlt is not enough for petitioners
to show that the panel committed an erooreven a serious error(internal quotabn
marks omitted))Pursuant t& 1Qa) of the Federal Arbitration A¢t FAA”), the Court may
vacate an awardn only four limited statutory baseq1) the award waSprocured by
corruption, fraud, or undue medng) “there was evident partiality or ¢aption in the
arbitrators, or either of them”; (#)e arbitrators were guilty of misconduct or misbehavior
“by which the rights of any party have been prejudiced (4) “the arbitrators exceeded
their powers, or so imperfectly executed them that a ahutnal, and definite award upon
the subject matter submitted was not ma8eU.S.C. 810(a)(1){(4). Conversely “under
the terms of 8 9 of the FAA, a court mestfirm an arbitration award unlestss vacated,
modified, or corrected . . ” OwenWilliams 717 F. Supp. 2d at 10 (internal quotation
marks and alterations omitted).

The United States Supreme Coumt Hall St. Assocs., L.L.C. v. Mattel, Inc.
instructedthat 8 10 provides‘the FAA's exclusive grounds for expedited vacatur. .”
552 U.S576, 584 (2008)BeforeHall Street howeverthe D.C. Circuit‘recognized that,
in addition to the four statutory grounds listed 81Qa)], an arbitration award may be
vacated if it is inmanifest disregard of the laiv.OwenWilliams 717 F. Supp.@at 10
n.7. Absenturther decisions of the Supreme Court or the D.C. Cinttiiterains an open
guestion in this Circuit whether thenanifest disregatdstandard surviveldall Street” Id.
Because th€ourt does not find Petitiongrcontentions on ik basis to be meritorious,

the Court need not and does not resolveldgat question here.
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1. DISCUSSION
A. Petitions to Vacate the Final Award

Between the Original and Renewed Petitions, Petitioners seek vacatur ofahe Fin
Award on each of the fostatuary bases recognized by the FAAd for manifest disregard
of the law. All of these challenges are addressed in turn.

1. Vacatur Based on § 10(a)(1) Uridue Means”

“Federal courts consistently refuse to vacate an arbitral award under 8)1[@ga)(1
undue meangjnless the movarg submissions meet three cumulative conditicARMA,
S.R.O. v. BAE Sys. Overseas, ,|®61 F. Supp. 2d 245, 254 (D.D.C. 201&)llecting
cases). The first of those conditions is dispositive of the issues raisBdtibgners.
Namely,“the party seeking vacatur must demonstrate by clear and convincing evidence
that its opponent actually engaged in fraudulent conduct or used undue means during the
course of the arbitratioh.ld. Importantly, “[ ulnder this first requirementordinary
misconduct will not suffice; the alleged fraudulent acts must have been sdigedjthat
they effectivéy denied the opposing party fuhdamentally fair hearing.’'ld. Conduct by
an attorney that amounts‘tmere sloppy or overzealous lawyegi does not constitutg)
‘undue means A.G. Edwards & Sons, Inc. v. McColloy@67 F.2d 1401, 1403 (9th Cir.
1992). Rather, the ternclearly connotes behavior that is immoral if not illetd.

Petitionersposit three ways in whicthe Final Awardwas “procured by undue
means: (i) the “award was the product of bias which resulted in the impropapeaing
of a terminated arbitratichyhichindicatesa bias in favor of Respondent by the arbitrator
(i) “bias was also demonstrated by the AAA witaeceived money illegally withdrawn

from BLG's escrow account féhe payment of arbitration feéesnd (iii) Respondergent
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aletter to the AAA which demandethat the arbitration be reopendidreaened the AAA
with legal action,and disparageBetitioners Renewed Pet. Mem. at9*

However neither the reopening of the arbitratiwor the acceptance of arbitral fees
constitute‘undue mearisbecause thesactions did not deny Petitiorsea“fundamentally
fair hearing—if anything, they facilitted the hearingNor do these actions appear to
constitutemisconduct, let alone the type of immoral or illegal behavior that can justify
vacatur.The decision tweopen the arbitration was prerogative ofhe AAA, see infraat
19-20, and Respondent ulttely paidthe arbitral feest his personal expensge supra
at 9. That Respondeig counsel under exigent circumstaneeged monies to pay for
Petitiones’ share of the arbitral fees, to arbitrate a dispute regarding the piauteeessts
in the partnership, out of the Escrow Account established for the benefit of the p#ptners
without consent from Petitioneas the AAA, does not in this Coustview castitute the
type of unethical or illegal conduct that can justify vacatur.

The Court hasilso reviewedhe letter that Petitionerslaim allowed Respondent
to obtain the Final Award by undue means because it threatened the AAA wétiditig
and dispargedPetitioners The Court finds this contention to be without merit. The letter
articulates the procedural history of the arbitration, the circumstamcesisding the
suspension and termination of the proceedings, conveys Respsnofet to pay for
Petitioners share of the arbitral fees, and informs the AAA that Respondent will seek

judicial review of the AAAs determination if idoesnot reopen the matte®eeOrig. Pet.,

4 The Court notes that the first two contentions appear to be more properly styled as
challenges under § 10(a)({@r evident partiality by the arbitral tribun&egardlessthese
contentions do not rise to meet the exceedingly high burden that is required for the Court
to find vacatur on the basis of evident partiality.
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Attach. 14 The letter is noain example ofsloppy or overzealous lawyeririgyhich by
itself isinsufficient for vacatur, let alone an instance of conduct tlsatimmoral or illegal
that it justifies vacaturFinally, evenwerethe Court to entertain the notion that the letter
constitutednisconduct by Respondéstcounselthe effectof the letter wasat worstthat
the arbitrationwas reopenedin other words, the letter did not depriRetitionersof a
“fundamentally fair hearing Accordingly,for all of the foregoing reasons, the Court finds
that the Final Award was not obtained by undue means.

2. Vacatur Based on § 10(a)(2) EVident Partiality

In their Renewed PetitioRetitioners include a headnote that redd$ie Award
Should Be Vacated Due to Evident Partidlitiaut the textthat follows the headnote
discussesacatur on the basis of § 10@)for misconduct by the arbitratdRenewed Pet.
Mem. at 9. In their Reply, Petitioneappear to recognize this error, but indicate that they
do “not waive the evident partiality argument as a basis for vadatihe same time,
Petitioners also recognize that this is a difficult, but not impossible burd&efibtioners
to meet.” Renewed Pet. Reply at 10. The Court agrees with that assessment.

“A party challenging an arbitration award becaosevident partiaty bears a
heavyburden to establishpecific facts that indicate improper motives on the part of an
arbitrator. The alleged partiality must be direct, definite, and capable of demonstratio
rather than maote, uncertain or speculative. ” Thian Lok Tio v. Washington Hosp. Ctr.
753 F. Supp. 2d 97 (D.D.C. 2010)(internal quotation markand citationsomitted).
Although an “arbitrators legitimate efforts to control the proceedimgsan expeditious
manner often may be viewed as abrasive augis/e to a disappointed party[,] [s]uch

displeasure. . fails to qualify as grounds for vacating an arbitration awaidton v. UBS
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Fin. Servs., In¢.No. CIV.A. 0401798(HHK), 2006 WL 20516, at *3 (D.D.C. Jan. 2, 2006)
(internal quotation markand citatons omitted). Ultimately, in order to sucegon the
basis of § 10(a)(2)Petitioners mustiemonstrate rhore than an amorphous institutional
predisposition toward the other side. .” Andersons, Inc. v. Horton Farms, Int66 F.3d
308, 329 (6th Cir. 1998).

The only specific instance of partialdigscribedn the Reply is the AAA’s decision
to reopen the arbitratiorRenewed Pet. Reply at 412. However, Petitioners do not
explain what “improper motive” this incident imbuedthe AAA, ard after reviewing the
record as a whole, the Court finds none. A desire to continue the proceedergd, iev
were a motive, is not impropeanda general predisposition toward Respondent by the
AAA, even if it were a reality, does not suffice for vagaPetitioners also cite a laundry
list of other incidents as “evidence” of partiality, includingée rewriting of the LLP
Agreement by Judge Levie, the-opening of a terminated arbitration, the denial of
discovery to John Ray when all other parties were entitled to discovery, the imprope
appointment of Arbitrator Margulies, and the award of sanctions against BLGIthwaetchl
Respondent to pilfer the assets of BLG .”Id. at 12.These contentions fail to meet the
“heavyburden to establishpecific facts that indicate improper motives. ” Thian Lok
Tio, 753 F. Supp. 2dt 17 (internal quotation marks omittedRather, thg amount to a
series of unfavorable rulings by the arbitrdtathat while they tmay produce an
appearance of bias the eyes of the unsuccessful pdrdg not justify this Court vacating
the Final Award on the basis of evident partiality.at 18.Accordingly, the Final Award

does not warrant vacatur under § 10(a)(2).
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3. Vacatur Based o8 10(a)(3) — Misconduct by ¢hArbitrator

Under§ 10(a)(3)of the FAA, the Court may vacate the Final Award if it determines
that an arbitrator wasguilty of misconduct in refusing to postpojeé hearing. . . .” Here,
Petitionersasserthat Arbitrator Margulies was guilty of such misconduct when he refused
to stay proceedings at Mr. Ray’s request in July 2015 in order to allow Mr. Ragdaat
additional discoveryRenewed Pet. Mem. at 1€ee suprat 9. On thisissue the inquiry
before the Court is “not whether this Court might have exercised its discretionnioagra
postponement under the relevant circumstances, but whether the atbitgimsion to
deny the continuance was unreasonable or an abuse of distr&ipnitas Disabity
Advocates, LLC v. Daley, Debofsky & Bryant, PXZ7 F. Supp. 3d 197, 215 (D.D.C.
2016),aff'd sub nomEquitas Disability Advocates, LLC v. Feigenbaudo. 167060,
2016 WL 7335677 (D.C. Cir. Dec. 2, 2016n the other handthe failure of an aitrator
to grant a postponement or adjournniémt] results in the foreclosure of the presentation
of ‘pertinent and material evidences an abuse of discretibthat may warrant vacatur.
Naing Int'| Enterprises, Ltd. v. Ellsworth Assocs., Jr861 F. Supp. 1, 3 (D.D.C. 1997).

Petitioners claim that “after Mr. Ray was added as a party to the arbitfaioms
immediately faced with a Motion for Partial Summary Judgmderiewed PeMem. at
10. That may be true in a technical sere&\Vir. Ray wagoinedin October 2014 shortly
after he was compelled to proceed to arbitrabgra North Carolinastate court In the
same month, Respondent amended his counterclaims to include Mr. Ray and moved for
partial summary judgmengee suprat 7. However, t is also evident that Mr. Ray was
well aware of the arbitral proceedings before he was formally added as agearty

Renewed Pet. Opp., Attach. 9 (August 2014 letter from Mr. Ray informing Judge Levie
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that Mr. Raywasfiling a sanctions motion against himNorth Carolina);andthat Mr.

Ray did not file his motion to stay proceedings until July 2015—nine months after he was
addedo the arbitrationIn that motion, Mr. Ray claigdthat he was denied “amights to
discoveryof any naturéin the arbitratim. Renewed Pet. Opp., Attach. 1 aR&spondent
strenuously objects that Mr. Ray in fact received “thousands of pages of documents in
discovery—all of the discovery exchanged between Respondent and Mrs-d&alyhe has
neverrequested any discovery in [thgitration].” Renewed Pet. Opp.atin their Reply,
Petitioners seem to concede that Mr. Rayl access to discovery, agserthat he was
dissatisfied with Respondent®unsel’scontrol over the oline service “Dropbox” that

was used to store the materidenewed Pet. Reply at 1Regardless of the exact nature

of the discovery dispute, from the record before it, the Court does not see any basis to
conclude that ArbitratoMargulies’s decision to denWr. Ray’s requestor a stay to
conduct additional discoveryas unreasonable or an abuse of discregepeciallygiven

the time that had elapsed since Mr. Ray was formally joined as a partyatubiination
SeeAl-Haddad Commodities Corp. v. Toepfer Int’l Asia Pted., 1485 F. Supp. 2d 677,

682 (E.D. Va. 2007(finding no misconduct in trial’s “decisions to hold a hearirfjgst

six weeks after the arbitration was demanded, and to rgj@spondent’sjrequest to
adjourn the arbitration hearingysFurthermore, ath crucially, Petitioners have made no
representation to the Court as to what specific, additional evidence Mr. Ray bbpee t
presented before Arbitrator Margulies if he haeken permitted to conduct additional
discovery. Absent this information, “theiseno basis on which the Court could conclude
that [Mr. Ray] was prevented from presenting ‘pertinent and materialepge” due to

Arbitrator Margulies’s denial of his motion to stdyquitas Disability, 177 F. Supp. 3d at

17



2172 Accordingly, the Court finds that vacaismot warrantedinder § 10(a)(3).

4. Vacatur Based on Manifest Disregard of the Law

As discussed earlier in this opiniosge supraat 11, the legal viability of tle
manifest disregard of the lawloctrine is a question that has not beesolved
Neverthelessthe Courwill address the factual predicates involved in these claims.

In order to establish manifest disregard of the law as a basis for vacétion e
must demonstrate thafl) the arbitrators knew of a governing legahpiple yet refused
to apply it or ignored it altogether and (2) the law ignored by the arbitratarsveth
defined, explicit, and clearly applicable to the casdfinity Fin. Corp. v. AARP Fin., Inc.
468 F. Appx 4, 5 (D.C. Cir. 2012). None of Pedihers contentionsmeet thisdifficult
standard.

Petitioners assert that the AAA manifestly disregarded the law by regpém@n
arbitration after it had been terminated. Orig. Rim. at13-15. The Crux othis claim
is that after the AAA terminated the arbitration, théneas no AAA Rule permittingthe
AAA to reopen the arbitrationld. at 15. Petitioners also highlight that Respon@ent
counsels March 205 letter to the AAA memorialized a conversatidaring which a
representative of th&AA purportedly said that therganization had determined that it
was legally prevented from reversing the termination since there wapresgyprovision

for it under the [AAA] rules’ SeeOrig. Pet. Reply at 10; Orig. Pet., Attadi. at 9.0ne

5 In their Reply, Petitioners also contend that “arbitrator misconduct wakefurt
demonstrated when a terminated arbitration wagpenel illegally and when the arbitrator
improperly selected to decide the case outside his authority.” Renewed PgtaRbpl

No legal or factuasupport is provided fahis position and the Couffinds it to be without

merit, and the Court notes that the AAA, and not the arbitrator, determined to reopen the
arbitration.
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week later, the AAA did in fact reopen the arbitration, and Arbitrator Meeg later
rejectedPetitionersobjections to continued proceedings on that b&ss.suprat8, 10.
Petitioners claim fails as Responderorrectly assest because while thie may
be no AAA Rule that permithe reopening of a terminated arbitration, the record contains
no indication that there is an AAA Rule thHatbidsthe AAA from taking that actiorGee
Orig. Pet. Opp. at 7Given that there is no AAA Rule forbidding the reopening of a
terminated proceeding, and no other viable legal doctrine has been presented trddggprecl
the AAA from taking that acticna-let alone one that was acknowleddpgcthe AAA or the
arbitrators—the Court cannot conclude thdhe arbitrators knew of a governing legal
principle yet refused to apply it or ignored it altogethey reopening the arbitratioior
that“the law ignored by the arbitrators was well defined, explicit, and clearlicabld to
the cas€ That the AAA initially thought they should not reopen the arbitration but
ultimately decided to do so does not change this anglysis.
Moreoverthe Supreme Court hasstructedhat“procedurauestions which grow
out of the dispute and bear on its final disposiiom presumptivelpot for the judge, but
for an arbitrator, to decideHowsam v. Dean Witter Reynolds, €37 U.S. 79, 84 (2002)
(internal quotation marks omitted)So, too, the presumption is that the arbitrat@usdh

decide allegationsf waiver,delay, or a like defense to arbitrabilityd. (internal quotation

® The two cases cited by Petitioners in their letteh®oAAA, Orig. Pet., Attach. 16nd
which they reference in the Original Petition, Orig. Rdem. at 11, are factually
inapposite, as they stand for the proposition tlapartys failure to pay its share of
arbitration fees breaches the arbitration agreement and precludes any sutbskejnpt
by that party to enforce that agreemémtre-Paid LegalServs., Inc. v. Cahill786 F.3d
1287, 1294 (10th Cir.ert. denied136 S. Ct. 373 (2015Brown v. Dillards, Inc, 430
F.3d 1004, 1010 (9th Cir. 2005) (samidere, the party sking to reopen the arbitration
paid its share of the arbitral fees.
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marks and alterations omitted)hether the arbitration could be reopersdter it was
terminated isa procedural arbitrability issue thatas and remainproperly left to the
arbitratos in the underlying proceedingspeciallygiven that they arémore expert than
the district court at interpreting and applyitigeir] own rules. . . .” Williams v. Tully No.
C-0205687 MMC, 2005 WL 645943, at *5 (N.D. Cal. Mar. 18, 20G®e alsdJnion
Cent. Life Ins. Co. v. AndrapNo. 1:.09CV-758, 2011 WL 6091771, at *5 (S.D. Ohio Oct.
21, 2011)report and recommendation adopiétb. G-1-09-758, 2011 WL 6100275 (S.D.
Ohio Dec. 7, 2011junder similar factual circumstancedter an underlyingraitration
had been terminated for ngayment of fees, holding thaplaintff’s argument that the
parties nonpayment of arbitration fees equates to a waiver of arbitration is a prated
issue which should be determined by the arbitrator. The payohembitration fees is a
condition precedent to arbitration, similar to the required submission of documents and
abiding by time limits, which are considered procedural issues to be decided by a
arbitrator’). ’

Petitionersalsocontend that theerminaton rendered Arbitrator Marguligsinctus
officio, which would invalidate the Final Awar@rig. PetMem.at 15. That doctrine holds

that“once an arbitrator has made and published a final award, his authority isteghaus

" The Court notes two practical rigis that lend further suppdur its decision here. First,

the arbitration waserminated because Petitionelisl not pay their ratable share of the
arbitral fees. To allow parties to challenge arbitral awards issued orettie because they
failed to pay their fair share of arbitral fees would be counter to the “emphdgcaf
policy in favor of arbitral dispute resolution . . Belize Soc. Dev. Ltd. v. Gov't of Belize
668 F.3d 724, 727 (D.C. Cir. 201@)ternal quotation marks omittedyecond, Petitioners

do not contend that the AAA was completely deprived of jurisdictioisttgrmination of

the arbitration proceedings, but ratherttRaspondent was required to file a demand for
arbitrationand start anew. To compel that result would likewise be contrary to the federal
policy that favors arbitration as an expeditious dispute resolution mechanism.
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and he . . . can do nothing more in regard to the subject matter of the arbitidtilon.
Wackenhut Servs. Iht971 F. Supp. 2d 5, 12 (D.D.C. 201Biternal quotation marks and
alterations omitted). An arbitral award is final if‘intended by the arbitrator to be his
complete determination of ewerssue submitted to hitrhAm. Postal Workers Union v.
U.S. Postal Serv422 F. Supp. 2d 240, 246 (D.D.C. 20@Bjternal quotation marks
omitted) However, he decision to terminate the arbitration did not deterramdssue,
andwas noffinal as to any issubecausgasPetitioners corede those issues could have
been arbitrated again Bespondenriling a new demand with the AAAOrig. Pet. Reply
at 11 Petitioners appear to concetthe pointaltogetherby stating that the decision was
“not technically an awardld. Accordingly,thearbitratorwas not renderefdinctus officio
Petitioners focus theirother manifest disregard challergyeon Arbitrator
Marguliess award of attorney feemnd costsThese contentiorare factuallyinfirm. Most
notably, Petitioners repeatedly assert trditrator Margulies manifestly disregarded the
law, or otherwise acted improperlyy awarding sanctions against Petitioners and BLG.
See, g, Renewed Pet. Reply at {BArbitrator Margulies issued an initial order awarding
fees and costs aanctions”) Orig. Pet. Mem. at8 (“the award of sanctions should be

vacated”).The Courtcharitablyconstruesetitionersclaimto bethat Arbitrator Margulies

8In theOriginal Petition, Arbitréor Marguliess “award of sanctions” is caas a violation

of 8 10(a)8), which provides for vacatuiwhere the arbitrators exceeded their powers, or
so imperfectly executed them that a mutual, final, and definite award upon thet subjec
matter submitted as not made.” To succeed on this baggdrty must demonstrate that

the arbitrator strayedrom interpretation and application thfe agreement and effectively
dispensedis own brand of industrial justiceRepublic of Argentina v. AWG Grp. Ltd.

No. OV 15-1057 (BAH), 2016 WL 5928464, at *15 (D.D.C. Sept. 30, 20(i®ernal
guotation marks and alterations omittedpthing in the record supports such a finding,
not least with respect to Arbitrator Margulieaard of attorney fees and costs, which was
expressly contemplated by tAebitration Agreemen
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awarded attorney fees and castsatype of sanctionEven then, Arbitrator Margulies did
nothing of the sort. The February 2016 Order specifically addressed Resp®ndent
sanctions motion againkts. Rayandherattorneys, and held that although the conduct of
Ms. Rays attorneys'bordered upon the precipice of professionalism . . . they do not
warrant monetary sanctions and none will be awatdelreover, although Arbitrator
Margulies found thatMs. Rays participation created difficulties for the prior arbitrators
and [himself] in adjudicating the claims, no sanctions will be awarded agairisOrig.
Pet., Attach. 2 at 2. Arbitrator Margulies went on to award attorney feesasts against
Petitioners jointly and severallyas permitted byhe feeshifting provision in the partiés
arbitration agreemerdand the AAA Rules, which arincorporated by reference the
Arbitration AgreementSeeOrig. Pet., Attach. 3 at 13AA Rule R-47(d (“The award of
the arbitrator(s) may include . an award of attorneyees if. . .it is authorized by law
or their arbitration agreemefjt

Petitioners contention that they were not permitted to object to the award of
attorney fees and cosis also contradicted by the factual record before the Cohe
February 2016 Ordegglainly stats that Petitioners could file an objection to Respotidgen
counsels fee affidavit within 10 day®©rig. Pet., Attach. 2 at FhatPetitioners apparently
chose not to do sis irrelevant SeeRenewed Pet. Opp., Attach. 13 atréférringto the
February 2016 Order, Petitionec®unsehlrote onlythat the“objections of the Rays are
well known to this AAA proceediriy Likewise, although Petitioners claim that Arbitrator
Margulies failed to apply a reasonable standard in awarding fees, andfthaidesl solely
on Respondeid counsek pedigree, that is nabrrect. Thdee awardvas based ofthe

experience and professional expertise demonstrated by [Respsndemhseland his
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colleaguek. . . [and] that the fees regularly charged[Bgspondens counsel and his
colleagues] based on their expertise, edtion, experience and standing in the legal
community warrants the assessment of such fdeenewed Pet., Attach. 2. gtRenewed
Pet. Surreply at 6—7 (indicating that Respondestcounsel submitted briefing on the
appropriataess of hidee rates)seealso UBS Fin. Servs., Inc. v. Padussi®7 F. Supp.
3d 483, 49899 (D. Md. 2015)aff'd, 842 F.3d 336 (4th Cir. 2016noting that a €outt
must defer to the arbitratorihdings as to the appropriate amount of attorneys’ fees”
(internalquotationmarks and alterations omittgdn sum Petitioners’ feeelated claims
do not warrant vacatur on any ground permitted by the .FAAaward of attorney fees
and costs to the prevailing party was expressly pernbitéde Arbitration Agreement and
the AAA Rules and there is no indication in the record thati#abor Margulies acted
improperly or misapplied the lawwhen determining which party prevailed and the
appropriate fee award.

Petitioners’ other contentions are similarly flawed. They claim that Arbitrator
Margulies manifestly disregaed the law whenhe refused to stay the arbitration after
Petitionersfiled their Original PetitionRenewed Pet. Mem. at 1However, Petitioners
cite to no principle of law that unequivocally entitled them to a stay of the &idntvehen
theFebruary 2016 Ordevaschallenged ithis Court Petitioners also claitmat Arbitrator
Margulies was appointed in contradiction of AmbitrationAgreement because was not
“selected by the District of Columbia office of the American Arbitration Associaiol
because hpractiesin New Jersey rather than in the District of ColumBieeRenewed
Pet. Mem. at 1 n,212; Orig. Pet. Mem. at 11However, theportion of the Arbitration

Agreement thasets forththis criteria—and the Court notes that, in any event, there is no
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requirement that tharbitrator himself be locatedr barred in the District of Columbia

only applies to the initial selection of an arbitratethin 30 days following notice by one
party that he desires that a matter be arbitrated’ Orig. Pet., Attach. 3 at 1Bheparties
jointly agreed on thappointment of the first arbitrator, Judge Levie. Orig. Pet. Mem. at 7.
The Arbitration Agreement does rggiecifythe procedure for replacing an arbitrator, but
does incorporate the AAA Rules, which the AAA followed in appointkritrator
Marguliesto replace Arbitrator IttigOrig. Pet., Attach. 15 (“Pursuant to Rule@& and
R-12(c), the AAA will fill th is vacang withoutthe submission of an additional list to the
parties.”) Accordingly, the Court finds that the appointment of Arbitrator Margulies was
in conformity with the Arbitrabn Agreement?

For all of the foregoing reasorthe Court concludethat theFind Award wasnot
rendered in manifest disregard of the ldwreaching that conclusion, the Court hasv
considered each of the bases for vacating the Final Award raised in Petitpeadigs,
and has found that none of them warrant vacafacordindy, the CourtDENIES
Petitioners’ requedb vacatethe Final Awardor any preliminary award incorporated into

the Final Award.

% Petitioners alsasserin summary fashion that Arbitrator Margulissiward of attorney
fees and costs was in violation of thebitration Agreement becausewas*not rendered

in 30 days.”According to Petitioners, “Respondent’s Motion for fees and costs was filed
on April 4, 2014. Almost two years passed before [Arbitrator] Margulies issuedduid.a
Renewed Pet. Menat 12. The Arbitration Agreement provides that the “arbitration panel
shall render a decision within 30 days following the close of presentation by ties pdr
their cases and any rebuttaDrig. Pet., Attach. 3 at 1Respondent, howeveasbjectsthat
“this provision appears to refer to the close oéanlentiaryhearingat which testimony is
given, not to summary motions practice, and the Arbitration never proceededrthat f
Renewed Pet. Opp. at 10. The Court agrees with this assesantentoreovergoes not
find this to be a valid basis for vacating the Final Aw&ek alsdr.J. OBrien & Assocs.,
Inc. v. Pipkin 64 F.3d 257, 263 (7th Cir. 1995) (“A ‘trivial departure’ from the parties
agreement, however, may rr enforcement of an award.”).
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B. Motion to Confirm

Respondent seeks confirmation of the Final Award and entry of judgment.

The Final Awardprovides for thefollowing monetaryamountsin favor of
Respondent(i) $80,248.48 “against [BLG] and Susan and John Ray, said sum to be
assessed against the interests of Susan and John Ray in said entityhérektertt of their
interest, if any, (ii) $43,850.00"against Susan Ray afBLG] said sum to be assessed
against the interest of Susan Ray first to the extent of her interest in sait] eniityiii)
attorney fees and costs in the amount$806,050.18to be paid or reimbursed, such as
the case may be, agat [BLG], Susan Ray and John Ray, jointly and severally.” . .
Renewed Pet., Attach. 2 a{2nal Award) Orig. Pet. Opp., Attach. 5 at 3 (September 24,
2015 Interim Order, incorporated by reference into the Final Award). Aceptdirthe
pleadings, $189,016.77 of the Final Award has already been paid out & BisBibutons
to Ms. Ray. Cross Mot. at 2. The Court offers no view orptberietyof this action. For
the reasons described beldathe extent there are disagreements between the phdies
arise out of the continued winding downBifG, those disagreements are not for this Court
to decide on the basis of the pending motidige remaining amount currently due to
Respondent under the Final Award is $441,131.89, which represents the $43,850.00 award
against Ms. Ray, and $397,281.8fjainst Petitionersjointly and severally,as
compensatiorfor Respondeng attorneyfees and costsld. Accordingly, Respondent
movesthe Courtto confirm the Final Awardand enter judgment in the amount of
$441,131.89, apportioned between Petitioners in the manner just described.

Pursuant to 8§ 9 of the FAA , the Cotmust’ confirm the Final Awardunless fhe

award is vacated, modified, or corrected as prescfibed®8 10or 11 of the FAA Hall
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Streef 552 U.Sat582(internal quotation marks omittedint’| Thunderbird Gaming Corp.
v. United Mexican Stated473 F.Supp.2d 80, 83 (D.D.C2007) (‘in the absence of a legal
basis to vacate, this court has no discretion but to confirm the "awaffid, 255 Fed.
App'x 531 (D.C.Cir. 2007). Becauseahe Court concludeshat there is no valid basis to
vacate the Final Awardhe Court GRANTS Respondéstrequest to confirnthe Final
Award andfor entry ofjudgment in the amount of $441,131.89.

The Court now turns to two ancillary issuased in th&CrossMotion to Confirm.
First, Respondentquestgpost-judgment interest. Cross. Mot. at 2. Pursuant to 28 U.S.C
8 1961a), “[i]nterest shall be allowed on any money judgment in a civil case recovered in
a district court. The Courts judgmentin this matteris a“money judgmeritthat falls
within thepurview of§ 1961 SeeMediso Med. Equip. Developing Servs., Ltd v. Bioscan
Inc.,, 75 F. Supp. 3d 359, 364 (D.D.C. 201¥IcVay v. Halliburton Energy Servs., Inc.
688 F. Supp. 2d 556, 565 (N.D. Tex. 2018f'd, 608 F. App'x 222 (5th Cir. 2015)
(“Because a district coust’confrmation of an arbitratioraward is equivalent, in every
respect, to any other judgment entered by the court, it is also subject fjaduypsént
statutory interest under 8961”). Accordingly, Respondems entitled to posfudgment
interestat the rate provided in § 1961 from the date of this Ceyudgmentuntil the
judgment is paid.

Respondentilso seeks attorney fees and costs Hia effortsbefore this Court
Cross. Mot. a 3. The FAA doesnot provide independeigrounds for attorney fees, and
absent an underlying feshifting statute or a contractual agreement,*theerican rulé
is that each party should bear its own attorney feesastd.See Rinikew. UnitedHealth

Grp. Inc, No. 12CV-2875 JNE/TNL, 2015 WL 1782566, at *8 (D. Minn. Apr. 20, 2015).
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Here, the Arbitration Agreement provides for the shifting of attorney fekdlaws: “ The
losing party shall bear any fees and expenses of the arbitrator, other trilaghainte
expenses, reasonable attorney's fees of both parties, any costs of produngagesiand
any other reasonable costs or expenses incurred by him or the prevatyray gach costs
shall be allocated by the arbitrato®@rig. Ret., Attach. 3 at 130n the basis of the pending
motions, the Court cannot exclude the possibility that attorney fees and costsrantada
based on this contractual language, but neither can the Court grant Resgomdéion
for fees and costat this time Accordingly, Responders request for attorney fees and
costs is DENIED WITHOUT PREJUDICE. Respondent may file a separati@nmfor
attorney fees and costs as provided by Federal Rule of Civil Procedure 54(d)(2).
C. Motion to Appoint a Receiver

Petitoners have moved for the appointment of a receiver to administemrther
winding downof BLG. SeeReceiver Mot. at-R. They contend that this relief is necessary
to precluddurtheralleged misconduct by Respondent and his counsel in administering the
funds and affairs of BLG, and in particular, the Escrow Account that Judge Levie ordered
Respondens counsel to administegeeid.; Renewed Pet. Reply 46-17.The Court
expressenoview on the validity of these contentigras there are at least two independent
thresholdreasons why the Court may not grant the relief that Petiticeets

First, the appointment of a receiver must be anciltargome primary relief which
is sought and which equity may appropriately grfakelleam v. Md. Cas. C0312 U.S.
377, 381 (1941). In other words, a receiversigmot an end in itself.ld.; see alsd\.Y.
Cmty. Bank v. Sherman Ave. Assocs.,,LI& F. Supp. 2d 171, 347 (D.D.C. 2011)

Wells Fargo Bank, N.A. v. Star Texas Gasoline & Oil Distributors, Ma. 2:14€CV-453,
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2015 WL 419638, at *3 (S.D. Tex. Jan. 29, 20(cs)llecting cases)n this matter the
Court has denied the primary relief sought by Petitierewacatur of the FinaAward—
and has granted the primary relief sought by Respondaifirmation of the Final
Award. Consequently,tahis juncture, the only relief that Petitioners can and do seek is the
appointment of a receiver; but the Court cannot appoint a re¢aren it is sought as the
primary form of relief: Sherman786 F. Supp. 2d at 176.

Beyond thisfirst legal impediment lies the fact th#te receivershipssuehas
already beeadjudicatedn the underfing arbitration; anavhile Petitioners have requested
that this Court appoint a receiver, they have not specifically challengee Levies and
Arbitrator Marguliess denial of that requesin any ground recognized by the FAR
GrantingPetitionersrequest would be tantamountuacating part of the Final Award that
the Court now confirm# its entirety Given thatthis matterhas beerconstitutel as a
review of an arbitral award under the FAA,the extent there are adisputesregarding
the winding down of BLG that have arisen since the issuance of the Final Awardyuhis C

is not the appropriate forum fidre partieso air those grievances and seek ancillary relief

10 1n the March 2014 InteriMdward, Judge Levie considered and deniegtit®ners
request for a receiver to administer the dissolution of BLG. Rather, Judgedrdered

that the Escrow Account be established and administered by Respemdensel, and
indicatedthat the arbitrator would resolve any disputes that aroseeba the parties
regarding the winding down of BL&Gee suprat 5—6.Then, inthe February 2016 Order,
Arbitrator Margulies held that tHepplications to appoint a receiver at this stage are not
justified and are denied if still outstanding. Arbitrator Lésimterim Award dated 3/31/14
denied such relief. Orig. Pet., Attach. 2 at.3The Final Award, issued in May 2016,
“specifically incorporate[ed] prior Ordersddar Awards . . .” Renewed Pet., Attach. 2 at

3. Although the Court acknowledges Arbitrator Margulgeedune 2016 ruling, which found
that he lacked further authority &aljudicate disagreements between the parties regarding
the dissolution of BLG, that does not change the fact that both he and Judge Levie denied
Petitionersrequest to appoint a receivBenewed Pet. Surreply Opattach. 6.
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in the form of a receivership. Accordingly, the Court DESIEetitionersmotion for the
appointment of a receiver.

D. Motion for Sanctions

Respondent seeks sanctions pursuant to Federal Rule of Civil Procedure 11(b)

against Petitionersounsel, Dwight D. Murray, for a variety of misrepresentations that
were allegedly made in Petitionerpleadings tothis Court, the most notable being
Petitionersfrequent refrain that Arbitrator Margulies awarded sanctions againsb Rets
and BLG.SeeSanctions Mot. at 4-8The test for sanctions under Rule 11 is an obyect
one: that is, whether a reasonable inquiry would have revealed that there was no basis in
law or fact for the asserted clainHickey v. Scoft738 F. Supp. 2d 55, 72 (D.D.C. 2010)
(internal quotation marks and alterations omittédixhe Court determines thRule 11(b)
has been violatedhe court maympose an appropriate sanction on any attorney, law firm,
or party that violated the rule or is responsible for the violdtiGheeks of N. Am., Inc. v.
Fort Myer Const. Corp.807 F. Supp. 2d 77, 99 (D.D.C. 201ihternal quotation marks
omitted) aff'd, No. 11-7117, 2012 WL 3068449 (D.C. Cir. July 26, 20182 imposition
of sanctions is ultimatelyleft to the discraebn of the district court judgé,d., and the
Court must‘take into consideration that Rule 11 sanctions are a harsh punishmént
Hickey, 738 F. Suppet 72, see alsdHourani v. Mirtchey 796 F.3d 1, 18 (D.C. Cir. 2015)
(“once a district court finds a Rule 11 violation, it retains broad discretion in imposing
sanctiony). After reviewing the record as a whptee Courtconcludeghat while some of
Petitioners contentions are potentially misleading,viewed in context, they suggest
positions that are not wholly frivolous deceptive.The Courtrecognizeshoweverthat

this is an exceedinglylow bar by which to gaugeattorney work productAccordingly,

29



althoughthe Courtin an exercise of its discretioRENIES Respondeig motion for
sanctionsn this instancethe Court pauses ttressthat, to the extent there are further
proceedings in this matter, siar conduct shall not be tolerated.

V. CONCLUSION

For the foregoing reasons, the CADENI ES Petitioner John Rayg [1] Petition to
Vacate Arbitration AwardGRANT S Petitioners[7] Motion to Amend CaptiorDENIES
Petitioners[8] Motion For Expedited Appointment of Receiver and For Status Conference,;
DENIES Petitioners[9] Renewed Petition to Vacate Arbitration Award and Motion to
Appoint a ReceiverGRANTS Respondens [14] Motion for Leave to File Surreply in
Opposition to Renewed Petition to VacaBRANTS Respondens [23] CrossMotion to
Confirm Arbitration Award, except to the extent it seeks attorney feksa@stdor matters
before this Court, which ISDENIED WITHOUT PREJUDICE; and DENIES
Resmwndent’s [26] Motion for Rule 11 Sanctions Against Dwight Murray.

The Final Award is confirmed, and judgment shall be entered in the amount of
$441,131.89,apportioned a$h43,850.00 againsPetitionerMs. Ray, and$397,281.89
against Petitionelgintly and severallyplus interest as provided in 28 U.S.C. § 19&in
the date of theudgment until the judgment is paid.

An appropriate Order accompanies this Memorandum Opinion.

Dated: Februargy7, 2017

Is/
COLLEEN KOLLAR-KOTELLY
United States District Judge
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