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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN CROWLEY,
Plaintiff,
V. Case No. 16cv-00498 (APM)

SONNY PERDUE!
Secretary, U.S. Department of Agriculture

e T N N

Defendant.

)

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff Kevin Crowley was employed as an Engineering Branch Chief with the Food
Safety Inspection Service at the United States Department of AgreultUSDA”) from
September 2012 to December 2015. On March 20, 2015, USDA approved Plaintiff's feque
an accommodation allowing him to telework twice a week because of HislitysaA few weeks
later, on April 10, 2015, Plaintiff's supervisors placed Plaintiff oregd®mance Improvement
Plan (“PIP”) As aresult, Plaintiff filed a formal Equal Employme®pportunity complaint on
June 232015, claiming that the PIP was in retaliation forReasonabléccommodation request.
Plaintiff ultimately filed this lawsuit against the former USDRecretary alleging that his
employer, USDAretaliated againgtim in violation of the Rehabilitation Aaif 1973 29 U.S.C.

8§ 791et seq.

! Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, tité sutbstitutesthe current Secretary of
Agriculture as the defendant in this case.
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This matter is before the court on Defendant’s Renewed MotioSuommary Judgment.

For the reasons stated beldhe courtdeniesDefendant’s Motion.

. BACKGROUND
A. Factual Background?
1. Plaintiff’'s Performance Before November 2015

From 1988 until 2012, Plaintiff worked at the U.S. Department of Cogeniaa variety
of employment rolesPl.’s Opp’n to Mot. for Summ. J., ECF No. 27 [hereinafter Pl.’s OpEx
1, ECF No. 273 [hereinafteiCrowley Dep.ll], at 1° Plaintiff's performance ndews ratedhim
on one of five levels: unacceptable, marginal or minimally featisry, fully successful or fully
satisfacbry, commendable or superior, outstanding SeeDef.’s Mot. to Dismissor, in the
Alternative, for Summ. J., ECF No. 6, [hereinafter Def.’'s MotDismiss],Ex. 1,ECF No. 63
[hereinafter Def’s Mot. to Dismiss Ex. ,1jt 51-52. Plaintiff typically was ranked
“‘commendable” or “outstandifigluring this period.Crowley Dep.ll at2—4.

Plaintiff moved to the USDA inSeptember2012, where he was employed a® a
EngineeringBranch Chief for telecommunicatisiand networkperations iUSDA’s Food Safety
Inspection Servicg“FSIS’) until his retirement orDecember31, 2015. Id. at 1, seeDef.’s
Renewed Mot. for Summ.,JECF No. 26 [hereinafter Def.’s MotPef.’s Statement of Material
Facts as to Which There Is No Geraiissue,ECF No. B [hereinafter Def.’s Stmt.], 1 1; PL’s

Opp’n, Statement of Material Facts for Which Thereal&enuine Dispute, ECF No. 27

2 The following citations generally are to the record, as spgpdo either pay's statement of material facts. Plaintiff
did not submit his statement afiditionalfacts until after the filing date for Defendant’s Re@geNotice of Errata,
ECF No. 30; Pl.’s $ttemenbf Material Facts for Which There Is a Genuine Dispute, ECF Bld.[Bereinafter Pl.’s
Additional Stmt.], at 414, so Defendant was never afforded the opportunity to responfbr Befendant, the facts
listed in his statement of factgypically were immateriabr contradicted by the record. For this reason, the fact
generally are drawn from the record and supplemented by tlespéimely) statements of facts where possible.

3 All citations to thexhibits of either party are to the page numbers electronically generated/BCEM



[hereinafter PI.’s Stmt.], 1. 2From mid2013until his retirementand even before his Reasonable
Accommodation request was approved on March 20, 2@E5nfraPlaintiff teleworked two dagy
a week Def.’sMot., Attach 1, ECF No. 24l [hereinafter Crowley Dep], at 28 seeDef.’s Stmit.
{1 15;cf. Pl.’s Stmt. § 18 Prior to NovembeR015 there are no documented issues with Plaintiff's
performance on the record. For examptefiscal year 2013Plantiff's then-direct supervisqr
Miguel Rivera,gave him a performance review of either “commendable” or “fully ssfag™
Crowley Dep.l at 6-7. In fiscal year 2014, Plaintiff was given a rating of “fully suctdss
Def.’s Mot. to Dismis€x. 1at 51. Plaintiff was given the same ratingfiacal year 2015, which
endedon September 30, 2015d. at52.

2. Issues Leadingp to the PIP

In October2014, Rivera left USDA and Charles Thompson, Plaintiff's peer, wasrdpgo
as Plaintiff's acting firsline supervisor. Def.’s MotEx. 1,Attach 2, ECF No. 26l [hereinafter
Sisto Dep. ], at 52 Def.’s Stmt. 7; Pl.’s Stmt. { 7 In order to make the transition smoother,
Plaintiff's secondine supervisor, Jennifer Sist@rovided oversight on telecommunications
issues.Sisto Dep. lat 52 seeDef.’s Stmt. 19; Pl.’s Stmt. .

According to Defendant, men Sisto began providing oversighshe began to express
concerns with Plaintiff's performanceDef.’s Stmt. § 20. For exampl8isto roticed that some
telecommunication accounts for people who hadUS&DA years before were still open and that
the agencyhereforecontinued to payor those accountsnnecessarily Sisto Dep. lat 53 see

Def.’s Stmt. § 20.0n at least one occasion, she called Plaintiff into her officestusk those

4 Plaintiff disputes thahewas permitted to teleworlor the entiretyof this period. SeePl.’s Stmt.  15noting that
all telework was suspended for a period in early March 20d5{citing a roughly tweweek period in April 2015
when Plaintiff did not telework)

5 Plaintiff only received a yearly performance review, thouglearmot remember exactly which rating he received
from Rivera



accounts, as it was Plaintiff's responsibility to ensure that tleeg wlosed properlySisto Dep. |

at 53 see alsdef.’s Mot.,Ex. 1, Atiach 4[hereinafter Sisto Decl.ht 63,1 5 Sisto alsaoticed

that six @nference lines were still operdespite one employee assigned to one of the conference
lines having left two years ageand instructed Plaintiff to close the lines. Sisto Decl.aetit 1
[hereinafter Sto Emails], at 71 Similarly, Sisto informed Plaintifbf lines open for personnel
who had sincdeft the agency, staff with more than one line open, loaner devicesathbeln out

for more than four years, and numerous devices beigf@aith no one ssigned to themld.

at 72. Sisto instructed Plaintiff to review this informationeatst quarterly to ensure that the
agency wasot overspendingld.

Defendant contends that concerns with Plaintiff's performanandat to other areas as
well. Forinstanceon December 8, 2014lhompson emailed Plaintiff asking him to stgy to
dateon tickets made for service outages, some of which were up to two nadshthSisto Decl.
at 64-65, 1 10. Moreover, acording toSistg shewasfrequently contactedboutissues in areas
falling under Plaintiff's responsibility, such as‘lack of prompt service restoral of down telecom
connectivity.” Id. Additionally, on February 24, 2015, Janet Steveidaintiff's third-line
supervisor—emailedPlaintiff about twooffices thathad lost their telecommunications for days
due to lack of payments on their invoic&isto Emails at5—-76 seeDef.’s Stmt. fL0; Pl.’s Stmt.

1 10.

On March 32015, Thompson emailed Sisto and Stevens to inform them that he had spoken
with Plaintiff and informed him that he would be suspending Plaantidhisteam’s téework due
to poor performancettfough telework was naictually suspendedas Plaintiff had a pemag
Reasonable Accommodation request at the )tim8eePl’s Opp'n, Ex. 5, ECHNo. 27-7

[hereinafter Keegan Rep.], at ®&n March 9, 20155tevens handlesbme outstanding tickets that



Plaintiff had not yet addresse&isto Emailsat 83. On March 172015, Sisto emailed Plaintiff
asking him for updates that he was late in providitdy.at 87 Similarly, on March 26 2015,
another USDA employee askedhintiff about open linefr which FSISwas paying Id. at 86-
81. Apparently,FSIS continued to receive invoices for the lines into Febr2@ip,even though
Plaintiff had told the budgeting office that the lines should onlfiuhded through December 2014
because they were going to be clos8de d. According to the record, &htiff was unresponsive
to these sorts of inquiries until the issues were raised vath.Sisto Declat 64,1 8.

On April 2, 2015, a manager BEIS’ Atlanta office emailed others in FSIS about their
service being out for eight days because of a missed pay/@estb. Emailsat 77—79 This was
the second occurrence of a loss of service for that office in 2015 eindifth loss of service in
five years. Id. at 79. This incident prompted Stevens to launch an internal investigetto the
“telecom processes, procedures, and management contichlst’ 77

Plaintiff contests the foregoing narrative to the extent it suggegi®oblem with his
performance.SeePl.’s Stmt. 1 20. Plaintiff claims that when Sisto and Stevens begamging
his work, “there was nothing said about performanckl” Instead, Plaintiff says, Sisto’s and
Stevenss scrutiny merely consisted of general “business as usual inquimtieswhat was
happening with certain items,” and Plaintiff responded to thapéries immediately once he was
aware of their existencdd. (citing Crowley Depll at 12-15).

Plaintiff alsoclaims thathe aforementionedsues were present even befoeebegan his
tenure at USDA Crowley Dep.ll at 12-14; seePl.’s Stmt. § 20 For examplePlaintiff explains
thathe had to close multiple tickets that had been open for ydas he first joinedJSDA in
2012 and that his teaonly started to get ahead of those issues in 2@#bwley Dep.ll at 13

cf.Pl.’'s Stmt. § 20 Moreover, Plaintiflassertshat part of the reason for lines remaining opes



the lack of a formal *“ouboarding process whereby managers could notify the
telecommunications team if sormepwas leaving their divisionrCrowley Depll at 16 Because
no such procesxistedwithin the agengyPlaintiff says havas not aware of whoag leaving the
agency and wherand thus helid not know whose accounts to close and witedo so Id.
Additionally, Plaintiff notes that hbad three vacancies on the telecaumicationsteam during
this time, whichcombined with the increase in worklgadade fulfillingrequests difficult.Id. at
6-7.
3. Plaintiff’s Reasonable Accommodation Request

In the midst of the above events) Bebruary 13, 2015, Plaintiff filed a “Reasonable
Accommodation” request with USDAasking to telework four days per pay perlmaked on his
disability—spinal stenosis and arterial insufficierfcy.Pl’s Opp’n, Ex. 2, ECFNo. 274
[hereinafter Pl.’s Ex. 2], at 25According to Plaintiff's doctor, Plaintiff' slisability restricts his
ability to “sit in confined places and walkng distances without pain or weakness$d. at 20.
Plaintiff had been teleworking prior to his Reasonable Accomnwda¢quest sire mid2013.
Crowley Dep.l at 2728 seeDef.’s Stnt.  15; Pl’'s Stmt.  15Thompson and Sisto became
aware of the Reasonable Accommodation requeMarch 3, 2015 Sisto Declat 66,1 19. Based
on the recordhe Reasonable Accommodation request appears to havagdpreredn or around

March D, 2015.Pl.’s Ex. 2at 1/

® The partieslispute the amount of gathat Plaintiff requested to teled. SeeDef.’s Stmt.  15¢f. Pl.’s Stmt.{ 15.
While this fact iSmmaterial,as Plaintiff's request was granted regardless, the record doesdbetaictual request,
which states that Plaintiff requested to telework four days per payeeio two days per week). Pl’sxE2 at 25.

It is unclear from the present record exactly when the agency grdatetiffd request. The only evidence in the
record on this score is: (1) the EEO Counselor Report, whichg &taentiff's allegation that the request was approved
on March 20, 208, seePl.’s Ex. 2 at 1and(2) Plaintiff's untimely statement of additional facts in supportief
Opposition to Defendant’s Motion for Summary Judgment, whiclestaiat, on March 20, 2015Thompson was
informed that [Plaintiff's] reasonable accommodation requestgnasted,’citing a March 20, 2015 email from an
HR Specialist to Thompson in support of that propositieii’s Additional Stmt. § 40. That email, however, does not



4. The PIPandPlaintiff’'s Equal Employment Opportunity Complaints

Sisto and Stevens discussed issuing the PIP to PlawittiflThompsorsometimean “early
2015" Def.’s Mot., Attach.2, ECF No. 26l [hereinafter ThompsoRecl], at60, 5. On April
3, 2015, Thompsoaalleda member oEmployee Relations tmquireabouthow to issue a PIP to
one ofhisemployeesPl.’s Opp’n, Ex. 3, ECF No. 23 [hereinafter Pl.’s Ex. 3pt 63 Thompson
signed and dated the PIP April 10, 2015, the last day he held his posiBtmrasf’s supervisor
before the position was filled by Elamin Osmaah. at 66 seePl.’s Ex. 2 at 14 Shortly thereatfter,
on April 24, 20150sman and Sistpresentd the PIP to Plaintiff.Pl.’s Ex. 3at 69; cf. Def.’s
Stmt.  22; Pl.’s Stmt. § 22T'he PIP states that Plaintiff walRpedon the PIP because he failed
to reach a “fully successful” level in two critical elements ofgasformance as a Supervisory IT
Specialist. Pl’'s Ex. 2 atl4. It also laysout specific examples of what R&if needed to
accomplish ir60daysin orderto reach the “fully successful” level, such as “meeting 90% of all
deadlines” and “identifyng] . . . costs for 80% of aJEngineeringBranch]managed hardware
and software.”ld. at 16

On June 19, 201®sman sent Sisto an email indicating thatvas meeting with Plaintiff
later that day andhat he intended to close out the P#3 Plaintiff had met the expectations

requiredof him. Pl’s Ex. 3 at 70see alsdPl.’s Opp’n, Pl.’'s Ex. 4, ECF No. 29 [hereinafter

support Plaintiff's allegation. In #March 20, 2015 email, the HR Spaiist asked to speak to Thompson about the
request and explained that she would draft a decision letter for Boarsgsignature[&]fter a decision [was] made
regarding [Plaintiff's] request.” Pl.®ppn, Ex. 3 ECF No. 275, at 60 (emphasis added). In any event, as wéh th
scope of the agal requestsee supraote 6 theexact date of agency action is not material here, as there is riogenu
dispute about when Plaintiff's supervisors became aware of his Reasor@bimrodation request, which was
March 3, 2015.SeeSigo Decl.at 66,7 19



Sisto Dep. 1l], at 21 The PIP hd a start date of April 24, 201&rd a proposed end date of June
22, 2015% SeePl.’'s Ex. 3 at 65.

Plaintiff filed an informaEqual Employment OpportunityEEEQ’) complaint on May 15,
2015,and a formal EEQ@omplaint on June 23, 2018aiming in both that USDA had initiated
the PIP because Blaintiff's Reasonable Accommodation requeseePl.’s Ex. 2 at £2. Plaintiff
now alsoclaimsthat the PIP was extendedyond itsoriginal June 232015end datédbecause he
hadfiled EEOconplaints. SeeCompl, ECF No. 1Y 117 The record supportBlaintiff's claim
that the PIP was extendbdyond the original 6day period. According toan email from Osman
to Plaintiffon July 15, 20150sman and Plaintiff were still meeting to discuss theaPtRat time
suggesting that the Plad not been closed out on June 19, 2@%5Sisto believed it had been.
Pl’s Opp’'n, Ex. 6, ECANo. 27-8 [hereinafter Pl.’'s Ex. 6]at 3. In that sameemail, Osman
recommends that he and Plaintiff continue their weekly meetingschefaking an assessment on
August 15, 2015.1d. In a September 17, 20J&mail, Osman again reached out to Plaintiff
regarding the PIPId. at 1 This time, Plaintiff respaded that Osman had not communicated or
met with him since the miduly email. Id. Finally, Plaintiff reached out to Osmara emailon
October 13, 2015complainingthat Osman had only made foofr the 24 weekly meetings that
they had scheduledtwo in May, one in June, and one in Octobéeegan Rep. at 7.

The PIP did not officially end until November 10, 2015, when Osmamedsa document

stating that the PIP had ended. Crowley Dejt.43.

8 Defendant claims that Plaintiff was placed on the PIP on April 16, 204&dlmm Plaintiff's recollection during his
deposition. SeeDef.’s Stmt. § 21 (citing Crowley Depat15). Plaintiff, on the other hand, contends tiat PIP is
dated and was supposed to be issued April 10, 2015. Pl.’s Stmt. § 21. It appears that both sides are wrong.
Although the PIP states that it lasts 60 days from Apri0d5, HR determined that it would actually last 60 days
from April 24, 2015, the datthe PIPwas presented to Plaintiff. Pl.’s Ex. 3 at 65 (email from Osmaisto &nd
Stevens).



B. Procedural Background

On March 15, 2016, Plaintiff filed this action against Defendant unaéeRémnabilitation
Act of 1973 29 U.S.C. 8 791et seq.which prohibits federal employers from discriminating and
retaliating againstmployees based on a disabilityee29 U.S.C.8 791(f) (incorporating certain
provisionsof the Americans with Disabilities A€tADA”) that relate to employment, including,
among others42 U.S.C. 88 12112Aand12203); 42 U.S.C. § 12112 (discrimination); 42 U.S.C.
812203 (etaliation); see generally Compl In his Complaint, Plaintiff alleges that USDA
retaliated against him for engaging in protected activitigamely, for fiing a Reasonable
Accommodation requesh February 13, 201and filinginformal and formal EEO comptas on
May 15, 2015andJune 23, 2015, respectivelffeeCompl. 11 11421.

On July 13, 2016, Defendant filed a Motion to Dismisdgn the Alternativefor Summary
Judgment on the grounds that Plaintiff could not establisthét he was subject to an adverse
employment actioby virtue of being placed on the PIR2) that a causal link existed between his
protected activity and the Pl&r (3)that Defendat’s stated reason f@lacing him on the PlRas
pretext for retaliation SeeDef.’s Mot. to Dismiss Mem. of Points & Authoritiesn Supp, ECF
No. 62,at 1 On February 15, 2017he court denied Defendant’s Motion to Dismis®Iding
that the imposition ofa PIP“can constitutean adverse employment actioim the retaliation
context SeeMem. Op.& Order, ECF No. 13 [hereinafter Mem. Qpat 5-6.° The court also
declined to enter summary judgment in Defendant’s faedore Plaintiff had the opportunity to

engage in discoverySeeid. at 79.

% To be clear, the court did not hold tleateryPIP constitutes an adverse action for purposes of aatietalclaim,
only that the allegeRIP in this case constituted a plausible adverse action. Defatagzmot, in the present motion,
challenge thénitiation of thePIP as satisfying the adversity element.

9



Defendantrenewedhis motion forsummary judgmenbtn November 8, 2017SeeDef.’s

Mot. That motion is now ripéor the court’s consideration.
[I. LEGAL STANDARD

A. Summary Judgment

Federal Rule of Civil Procedure 56(a) provides that “[tlhe courtl gllaht summary
judgment if the movant shows that there is no genuine dispute ag/tmaterial fact and the
movant is entitled to judgment as a matter of law.” Fed. R. Ch6@). Defendant, as the moving
party, hasthe “burden of coming forward with proof of the absence of any genssues of
material fact.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). A fact is material when it
“might affect the outcome of the suit umdbe governing law.”’Anderson v. Liberty Lobbync.,
477 U.S. 242, 248 (1986). Because credibility determinations and the weighwigeofoe are
functions for the jury and not the judge, “[t]he evidence of themovant is to be believed, and
all justifiable inferences are to be drawn in his favotd. at 255. “The inferences must be
reasonable, however, and the fmoaving party can only defeat a motion for summary judgment
by responding with some factual showing to create a genuine isswaeathiact.” Williams v.
Callaghan 938 F. Supp. 46, 49 (D.D.C. 1996).

“A dispute over a material fact is genuine if the evidence is suchatheisonable jury
could return a verdict for the nonmoving party&rrington v. United State<t73 F.3d 329, 333
(D.C. Cir. 2006) (internal quotation marks omitted). The inqafrthe court, therefore, is not to
determine which side has the better case, but to determine if theredsresion which the jury
could reasonably find for the plaintiff Anderson477U.S. at 252.When opposing a motion for
summary judgmentoweverthe noamovant “may not rest upon mere allegation or denials of his

pleading, but must set forth specific facts showing that there is angesgue for trial.” Id. at

10



256. If the evidence, even taking all inferences in the light most fal®talithe normovant, is
“so onesided” that no jury could reasonably find for the moavant, then summary judgment
should be grantedld. at 252. Accordingly, the burden on ddendantin the instant case is to
demonstratéthat there is an absence @fidence to support [Plainti§] case.” Celotex Corp.
477 U.S. at 325

B. Retaliation Claims Under the Rehabilitation Act

The Rehabilitation Act of 1973, as amended, “requires that fedarployers provide
‘reasonable accommodations to the known physical or mental limatican otherwise qualified
individual with a disability.” Doak v. Johnsgn798 F.3d 1096, 1098 (D.C. Cir. 2015) (quoting
42 U.S.C. § 12112(b)(5)(A), a provision of the ADA incorporated the Rehabilitation Actsee
29 U.S.C. § 791(f)). As relevant here, the Rehabilitation Aco“pishibits retaliation against an
individual for exercising [his] rights under the Actd. at 1099 see42 U.S.C. § 12203; 29 U.S.C.
8 791(f).

Where, asn this casethere is no direct evidence of retaliation, the court must follow the
familiar burdemrshifting framework set out iMcDonnell Douglas Corp. v. Greged11 U.S. 792
(1973). Morgan v. Fed. Home Loan Mortg. Cor328 F.3d 647650-51 (D.C. Cir. 2003)see
Doak 798 F.3d at 1107. Under that framework, a plaintiff must firsbkstea prima facie case
of retaliation by showing that (1) he “engaged in statutorilygmtetd activity”; (2) he “suffered a
materially adverse action by [his] employer”; and (3) “a causal linkexsrihe two.”Doak 798
F.3d at 1107 (internal quotation marks omitted). ‘firema faciecase is established, the burden
shifts to the employer to produce a legitimate, nondiscriminatory mefasoits action.” Id.
(internal quotation marks omitted). This burden, however, is bpeoduction; the employer

“need not persuade the court that it was actually motivated by the pbftsasos’” Texas Dep’t

11



of Cnty. Affairs v. Burding450 U.S. 248, 254 (1981). Rather, to satisfy its burden, the employe
“must clearly set forth, through the introduction of admissibleexgd, the reasons for the [the
adverse action].’ld. at 255.“Once the employer does soetplaintiff must respond with sufficient
evidence to create a genuine dispute on the ultimate issue of retaliasboviing either directly
that a discriminatory reason more likely motivated the employandaectly that the employer’s
proffered explanation is unworthy of credencBdak 798 F.3d at 1107 (internal quotation marks
omitted).

At the summary judgment stage, however, once an employer comes forhard w
legitimate, norretaliatory justification for its action, thé&lcDonnell Douglasframework
“disappears and the court “looks to whether a reasonable jury could infer . . iateialfrom all
the evidence, which includes not only the prima facie casedmtlad evidence the plaintiff offers
to attack the employer’s proffered explanatfon its action and other evidence of retaliation
Jones v. Bernank&57 F.3d 670, 677 (D.C. Cir. 2008ge alsdoak 798 F.3d at 1107 (noting,
atthesummary judgment stage, that because the defendant came forwardegitimeate reason
for its action, the only question was whether the plaintiff's exadéioreate[d] a material dispute
on the ultimate issue of retaliatib(quotingJones 557 F.3d at 678)).

V. DISCUSSION

Defendant moves for summary judgmasto Plaintiff' sretaliationclaims on twaggrounds
First, as to thelaim that Defendant retaliated against Plaintiff forRessonable Accommodation
requestby placing Plaintiff on the PlIPDefendant argues th&laintiff cannot establishhat
Defendant'seasons for placinBlaintiff on the PIP wer@retextfor a retaliatory motive Second,
as to theclaim that Defendant retaliated against Plaintiff for BEO activityby extending the

PIP, Defendant arguesnly that Plaintiff cannot establisla prima facie case of retaliation in

12



response to Plaintiff's EEO activitjne does not, notably, offer a naataliatory reason for
extending the PIP Plaintiff claims that thex are genuine issues of material fagth that a
reasonable jury could find in higvor on both grounds

For the reasons stated below, the cdartiesDefendant’s Motion for Summary Judgment.

A. Retaliation Based on the Reasonable Accommodatidtequest

1. Defendant’dNon-RetaliatoryReason fotnitiating the PIP

Plaintiff claims that he was placed on the PIP in retaliation for fihisgyReasonable
Accommodation requestSeeCompl. 11 11421. Defendant does not dispute tiaintiff has
made out a prima facie case of retaliati®eeDef.’s Mot., Mem. of Points & Authorities in Supp.
[hereinafter Defs Mem.] at 4. Instead,he assertsa legitimate, nosdiscriminatory reason for
placing Plaintiff on the PIP: poor performande. at4-6. When questioned about why Plaintiff
wasput on the PIP, Sisto stated that “[tjhere was mdreyg wasted . . .Things weren’t being
corrected. Responsiveness was down. Restoral of services was disin.Dep. lat 57 Sisto
testifiedthatthese were all responsibilities of Plaintiff and his teddh.at 56 In addition, there
are numerous emails on the record that document instances where payenemisssaed, accounts
were not closed, and tickets were left gpehich necessitated Plaiff's supervisors to reach out
to him directly to deal with the issuer, in some cases, necessitated Plaintiff's supervisors to
deal with the issues themselveSeeSisto Decl.at 6366, 1 4-15. Thus, havingproduced
evidence showing lggitimate reason for placing Plaintiff on the PtRe remaining questiofor
the courtis “whether [Plaintiff] produced sufficient evidence for a reasonalolg o find that

[Defendant’s] asserted . . . nogtaliatory reason was not the actual reasontladDefendant]

13



intentionally . . . retaliated against [Plaintifff Ames v. Nielser286 F. Supp. 3d 70, 79 (D.D.C.
2017) (quotingValker v. Johnsqrv98 F.3d 1085, 1092 (D.C. Cir. 2015)).
2. Plaintiff’'s Evidence of Pretext
Plaintiffs evidence ofpretext include (1) the temporal proximity of the Reasonable
Accommodation request, (2n email about the equity ofarious employeesteleworking
arrangementg3) Thompson'’s opinion of the Pihd Plaintiff's performangd4) Plaintiff’s prior

positive performance evaluatioasd explanations of his performance issisan experteport

opining on the PIP’s neoompliance with statutory and regulatory requirements prepared by a

former government employedlichael Keegan and (6) the extensioaf the PIPbeyondits
expected deadlineThe court finds thisaseto be a close call, but givehe temporal proximity
of the Reasonable Accaonodation request and the PEertainadmissibleopinion testimonyof
Keegan,and the extension of the PIP past its expected deadlieecourtconcludesthat a
reasonable juror could find Plaintiff's favor here

a. Temporal Proximity

As noted above, Plaintiff first points to temporal proximitysupport of pretextWhile “a
close temporal relationship may alone establish the required caumssction” to make out a
prima facie case of retaliatip8ingletary v. District of Columbja&351 F.3d 519, 525 (D.C. Cir.
2003),temporal proximityaloneis not enoghto prove pretet. Asthe D.C. Circuit hasbserved
“[iIf temporal proximity sufficed to rebut a legitimate proffehen protected activities would

effectively grant employees a period of immunity, during whiclacto however egregious, would

14



support summary judgmetibr the employer in a subsequent retaliation claisvoodruff v.
Peters 482F.3d 521, 530 (D.C. Cir. 20).

In this case, Plaintiff's supervisors first learned of his Redderfsccommodation request
on Mard 3, 2015. Sisto Decl. at 66, 1 19. And, while Thomas signed and dated Plait®iff's P
April 10, 2015, Thomas first called Human Resources to ask aboutRrenPApril 3, 2015. Pl.’s
Ex. 3 at 63, 6p6see alscPl’s Ex. 2 at 14 This closein-time relationship between Plaintiff's
protected actity and the adverse action, although not sufficient by itself to ledtaiyetext, does
weigh in favor such a finding.

b. Sisto and Stevens’'s “Equity Email”

Plaintiff also relies oran emailbetween Sisto and Stevenencerning the equity of
employees’ teleworking arrangemeats evidence of pretext?l.’s Opp’n, Mem. in Supp., ECF
No. 27-2 [hereinafter Pl.’s Merh at 5-6; see alsd®l.’s Ex. 3 at 1 Specifically, on December 4,
2014, Stevens forwarded an email tet&iattaching a telework participation report for Stevens
and Sisto’s program area. Pl’s Ex. 3 at 1. In that email, SteverSistddhat they‘[n]eed to
discuss the equity of this[.]1d. In her deposition, Sisto explained that she and Stevens were
discussing whether “people were implementing the policy equitablghsure that they “didn’t
have disparity going on where some supervisors were saying noboldytelework, and some
peoplewere saying you can telework as much as you w&sisto Dep. Il at 8

Plaintiff asks tke court to infer fronthis “equity email’ that Plaintiff's supervisors issued
the PIP in retaliation fohis requesto telework. Pl’s Mem. at-%. While the court is required
to draw all inferences in the Plaintiff's favor, those infexes still must be “reasonableSee
Williams, 938 F. Suppat 49. In thiscase, Plaintiff'sfavoredinference is nota reasonable one

given Sisto’sunrebuttedexplanationof its meaningand the timing of Plaintiff's Reasonable

15



Accommodation request. First, Sisto explained in her depositionl\exdwit the statemenin
Stevenss emailmeant and Plaintiffhasoffered no evidencthatthis general email was specific
to him in anyway. There is no evidence on the record to suggest that Sisto and Stevassetis
between themselvesow Plaintiff's specific telework situation was inequitalde that they
discussed it with Plaintifiimself Nor is there any evidence showing tha&t&and Stevens were
upset about Plaintiff's telework situatiotsecond, ta email wasexchangedn December 2014,
when Plaintiff had already been teleworking for over a yeaibeforehe made the Reasonable
Accommodation requestPl.’s Ex. 3 at 1;seeCrowley Dep.l at 28 Even if Sisto and Stevens
could be viewed generally as hostile towards teleworking, itoidaoa logical leap to then say
they retaliated against Plaintiff for requesting a teleworkingngement to accommodate his
disability. Accordingly,the “equity email’provides little evidence of pretext.

C. Thompson’'s Opinion of the Plghd Plaintiff's Performance

In his Complaint, Plaintiff allegedhat Thompsonnformedhim that he was being placed
on the PIP in retaliation for teleworking and that Thompdmagreed with the reasotisat
Plaintiff was placed on theIP. SeeCompl. 11 3837, 4347, 56-59. Now, Plaintiff wishes to
rely on those assertions to defeat summadgiment. But Plaintiff offers nevidencdo support
that Thompson ever made such statements. He did not depose Thampdain an affidavit
from him. Nor is there deposition testimony or an affidavit frdennfiff in the record attesting
to what Tlompson purportedly told him about the PI8ee generallCrowley Dep. I; Crowley
Dep. Il. Indeed, the only record evidence about what Thompson s@idl mot say comes fromn
brief affidavit obtained by Defendant from Thompson, in which heedeever having had any

conversatiowith Plaintiff about the PIPThompson Declat 59-60, 1 35. Because Plaintiff's
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assertion about what Thompson saads on “mere allegatiofs] . . . of his pleading’ Anderson
477 U.S. at 25@)e cannot rely on them tiefeat summary judgment
Alternatively, Plaintiff relies upon statements made by Thompgdoring the EEO
investigation of pretextspecifically Thompson stated that he did “not agree or disagasetd
whether placing Plaintiff on a PIP was warrantzeP|.’s Ex. 2 at 6.Plaintiff asks the court to
infer from these statements that Thompson did not agree with pBtangiff on the PIP. Pl.’s
Mem. at 23. The court, however, canmlvaw the suggesteihiference hereas Thompson’s
statement is simply too ambiguous. Mover, even if Thompson did view the PIP as unwarranted,
such evidence is of little probative valuAccording to Thompsagnt was Sistowho made the
decisionto put Plaintiff on the PIPseePl.’s Ex. 2 at 6and, therefore, the only relevant appraisal
of Plaintiff's work is Sisto’sas the decisiomaker not Thompson’sSeeFischbach v. DC. Dept
of Corr., 86 F.3d1180, 1183D.C. Cir.1996 (noting that‘the issue is . .whether the employer
honestly believes in the reasons it offeig the challenged action, not “the correctness” of the
reasons Plaintiff has produced no evidence that Thompson played any roéeithiyto place
Plaintiff on the PIP, as opposed to merely executing the itstngoof his superiors to do so.
Accordingly, the record lacks any probative evidence as to Thompson’s views that would
support an inference pfretext.

d. Plaintiff's Prior Success and Explanations of Performance Issues

Moving onto Plaintiff'sprior succesas evidence ofrptext, Plaintiff points out that he has
“received above average performance ratings dating all the way back to Gise’ 1BD's Mem.
at 11. The court notes, however, that ‘@mployer’s description of an employeeperformance
as unsatisfactory will not be deemed pretextual just because the employaegoaas performer

at an earlier time.”Hicks v. Gotbaum828 F. Supp. 2d 152, 163 (D.D.C. 2011y Bennet v.
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Solis the plaintiff had successful performance reviews prior to being placea BH but was
ultimately fired for failing to meet the performance element®sein his PIP 729 F. Supp. 2d
54, 0-71(D.D.C. 2010). The plaintiffargued that because he had prior successful performance
reviews,the cefendant’s stated reason for firing him (that he had failed hisrRuBf) be pretextual.
Id. However, the court found thaéspite those successful performance reviews in prior ybars,
plaintiff's performance had “deteriorated and lo¢me unacceptable.ld. at 71. Thus while an
employee may have doims job well in the pastthere is nothing thatecessarily preventss
performance from deteriorating later new management sf@pgin and starting tmotice existing
issues as Defendant claims happened in this caeDef.’s Mem. atd—7.

Nor do Plaintiff's protestations to the proffered reasons for the PIP establish pretext.
Plaintiff offers a rebuttal for why his performance f@lbrt—namely thait wasnot his faulf as
his team was understaffed and already behind even befariff began workhg at USDA
Crowley Dep.ll at 13-14. But he does not disputbat his supervisors honestly and reasonably
believed that his work fell short of expectatioi®eeBrady v. Office of the Sergeant at A;rG20
F.3d 490496 (D.C. Cir. 2008)“The question is not whether the underlying [incident warranting
termination] occurred; rather, the issue is whetheremployer honestly and reasonably believed
that the underlying [incident warranting termination] occufjedAccordingly, he cannakly on
his proffered “extenuating circumstance” for his criticized work as eexid of pretext.
Waterhouse v. District of Columbi298 F.3d 989, 995 (D.C. Cir. 2002)o{ding thatthe
plaintiff's evidence—that there were “extenuating circumstances” idetshe plaintiff's control
causing her poor performareevas insufficient to establish that her “empldgeproffered

explanation [was] unworthy of credence,” especially given the facthibatlaintiff admitted that
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the underlying incidents forming theef@éndant’s proffered reason did occaiteration in
original)).

Accordingly, Plaintiff's prior successful performandees not support an argument of
pretext nor do hisexplanations for his performance issues prthage Defendant’s proffered
reasons are unworthy of credence.

e. The Keegan Report

Plaintiff alsorelies on the expert testimony of Michael Keegancerning the PLPSee
generallyKeegan RepKeegan haswvelveyears of experience in management positions in federal
agenciesincluding preparing and executing PIPg. at 3-10. While Defendant does not dispute
Keegan’s credentials to opine on the F&eDef.’s Reply ECF No. 29at 5-6, hedoes ask the
courtto find Keegars proposed opinion testimony to be “inaccurate and speculative” under
Federal Rule of Evidence 702ee id.at 6. Thus, at least implicitly, Defendant asks the court to
excludethe Keegan RepartSee id.(stating thaKeegan'’s reportshould not be relied upon”).

Courts must proceed “cautis]ly]” when deciding whether to exclude expert testimony at
the summary judgment stag€armichael v. WestNo. 12cv-1969 2015 WL 10568893at *7
(D.D.C.Aug. 31,2015) ¢itation omitted) Chief Judge Howell's discussion @armichaelon the
subjectis instructive and thus merits quotation in full:

While aDaubertanalysis at the summary judgment stage may seem
premature or, at least, unconventional, “[a] trial court has disoret

to conduct the reliability and helpfulness analysis Betibertand

Rule 702 require in the context of a summary judgment motion, and
to exclude expert testimony found wanting from its considerario
ruling on the motion.” 4 Jack B. WeinsteinMargaret A. Berger,
WEINSTEINS FEDERAL EVIDENCE, 8§ 702.05[4] (Joseph M.
McLaughlin, ed., Matthew Bender 2d ed.20183¢ also Cortes
Irizarry v. Corporacion Insular de Segurakll F.3d 184, 188 (1st
Cir. 1997) (“The Daubert regime can play a role during the

summary judgent phase of civil litigation. If proffered expert
testimony fails to cros®auberts threshold for admissibility, a
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district court may exclude that evidence from consideration when

passing upon a motion for summary judgment.” (citing cases)).

Courts have expressed concern, however, about the use of the

Daubertanalysis at the summary judgment stage, instructing that

“[b]ecause lhe summary judgment process does not conform well to

the discipline thaDaubertimposes, théaubertregime should be

employed only with great care and circumspection at the summary

judgment stage.Cortes-rizarry, 111 F.3d at 188. The First Circuit

explined “that at the junction wherBaubert intersects with

summary judgment practicBaubertis accessible, but courts must

be cautious-except when defects are obvious on the face of a

proffe—not to exclude debatable scientific evidence without

affording the proponent of the evidence adequate opportunity to

defend its admissibility.”ld.
Id. Thus, consistent wit@armichae] the court view®efendant’s Rule 702 argument “with great
care and circumspectionlt. (quotingCortesdrizarry, 111 F.3d at 188

Keegan's expert report and the opinion he proffers are not free fronepr®blindeed,

some are obvious. For example, Keegan’s ultimate opinion ishiadIP didn't comply with
the requirements of the Code of Federal Regulations.” KeegaraRep. The D.C. Circuit has
held, however, that expert testimony cannot contain “legal conakiSiBurkhart v. Wash. Metro.
Area Transit Auth.112 F.3d 1207, 1212 (D.C. Cir. 1997). While “an expert may offer his opinion
as to facts that, if found, auld support a conclusion that the legal standard at issue was
satisfied. . . he may not testify as to whether the legal standard has beeredatisfi. at 1213.
Thus, while Keegan is able to testify as to the specific facts uredfand whether the Plis
consistent witlregulatory requirementsndbest practicedie may notexpress the legal opinion
that the PIP violated federal regulat®n Accordingly, Keegan’s opinions that embrace legal

conclusions are n@dmissible and may not be taken into account by the &burt.

10 Keegan additionally opines athersubject matters that are plainly off limitSor instance, he opines that he “found
that may of the interrogatory responses were evasive and non responiseegan Repat 5. Except perhaps in the
rare legal malpractice case, an expert cannot opine on a party’s caaphah discovery obligations. He also
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Additionally, the basis for Keegan'’s testimony is opaque. Késgeportdoes not clearly
statewhat evidence he actually reviewtxform his opinions.Keeganidentifiesa shortlist of
materals that he “considered in formulating [his] opinibKeegan Rep. at4, yet at the same
time broadly states that hisonclusionsare based on “Crowley’s legal complaint, agency
interrogatory responses and discqu@ocuments provided by the Department of Agricultutd.
at 1 see also idat 14 (“I conducted a thorough review of the agency interrogatory respanses
document productiaf). Thus, it is not at altlear to the court how much of the discovery Keegan
actually revewed.

Clearfactual errors in Keegan'’s report only underscore this concern. Fopkx&eegan
stateswithout further explanation, that “[t]here is nothing in the agency deatiproduction . . .
that document any specific deficiencies with Msi¢) Crowley’s performance and the justification
for the PIP” Id. at 12. The record, of course, contamgnerous examplds the contrary.See,
e.g, Sisto Emails.Elsewherehe states that[s]Jubsequent to Mr. Crowley being placed on a PIP,
he submitted a formal request for Reasonable Accommodation.” KeegaatR#&p However
the exact opposite is true: Plaintiff claims that he was retaliated tigatihsa PIP because bfs
Reasonable Accommodation requeseePl.’s Mem. at 1623. Keegan'’s struggle with basic facts
IS worrisome.

Notwithstanding the deficiencies of Keegan’s report, the coudtiprepared to exclude
it altogethemt this stagé! For exampleKeegan explains that the initiation andrawiistration of
a PIPtypically follow strict guidelines under 5 C.F.R.482.104, 5 U.S.C. 8302, and internal

regulations from the Office of Personnel Management. Keegan Ref, dt12 Although Keegan

observes that “[nJumerous documents in the agency document producticaté that Supervisor Thompson had
substantial trust in Mr. Crowley as a Managdd”at 3. That is plainly a deterration for the finder of fact.

11 This is not to say that Defendant ought not to consider-tripté@aubertmotion.
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may not offer the ultimate opinion testimony that the RIErft comply with the requirements of
the Code of Federal Regulatighgl. at 14, he may offer testimony as to the ways in which he
views the PIP as having fallen short of legal requirements bplsgices. For instance, he notes
as shotcomings the PIR unreasonablexpectations and subjective criteria; Defendant’s failure
to meet with Plaintiff consistentlp monitor his performance; and the undocumented, unexplained
extension of the PIP past June 22, 201d. at 11-14. Testimonyon these issues is arguably
admissible, and the court is reluctant to conclude otherwise at this sthgetwhe aid of a
Dauberthearing.

Considering then what is potentially proper expert testimongg&e aids Plaintiff's
assertion of pretextOneway thatanemployee can proveis employer’s stated reason is pretext
is by pointing to the “employés failure to follow established procedures or criterBrady, 520
F.3d at 495 n.3 Here, a reasonable jury could find thae deficiencies in preparation and
execution of the PIP that Keegan identifissg Keegan Rep. at 14, are evidencthat thetrue
motive behind the PIP wamt toimprove Plaintiff's performancdyut to punish him for seeking
reasonable accommodatiofihus, portions of Keegan'’s testimony create a genuine dispute of fact
as to the questioof preext.

f. The Extension of the PIP

Finally, Plaintiff points to the extension of his PIP past itseexed end date of June 22,
2015, as evidence of pretexarguing that the extension shows that the PIP was not meant to
actually bring Plaintiff's performance to an acceptable level butitish him for a longer period
of time. PlL’s Mem. aR2. The PIP formally began ofspril 24, 2015 had an expecteduration
of 60 daysand had an expected end datdwurie 22, 2015PI.’s Ex. 3 at 65.Defendant asserts

that Plaintiff was placed on the PIP because of “poor perforniabed.’s Mem. at 6,and,
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according tdSistq the goal of the PIRas“to improve [Raintiff's] performance.”Sisto Dep. | at
57. Sisto also asserted in her depositibat in early June Plaintiff had “mé#te. . . criteria set
forth in the PIR. . . and that [Osman] wanted [Plaintiff] to come off of [the PIFgisto Dep. Il at
21. Despite Sists—and, according to her, Osman®pinion that Plaintiff had met the criteria
of the PIP, the PIP did not officially end until November 10, 20Qfwley Depl at 43. Indeed,
there are emails on the record from Osman to Plaintiff and vice vershtvathat not only was
the PIP still active through July, September, and October, but gnatwiere still regular meetings
scheduled to discuss Plaintiff's performasmacel the PIP.SeePl.’s Ex. 6 at 1, 3see alsdeegan
Rep. at 7.The PIPs unexplained, undocumented continuaatter Plaintiffhad met the criteria
to improve his performanceould be construed by a reasonable jury as reason to question the
original explanation for the PIRndeed, a rational trier of fact couldrmude that, if the PIP truly
was for the purpose of improving Plaint#f performance, it would have ended when his
performance improved. The fact that the PIPrdititimely end might reasonably be viewed as
reinforcing the original retaliatory objectiveAccordingly, the exnsionof the PIP past its
expected end date is evidence of pretext.

* * *

It bears repeating th#te court views this as a close case. But vigwaihthe evidence in
the light most favorable to Plaintiff, the combinationtloé close temporal proximity of the PIP
and the Reasonable Accommodation requést deficiencies of th@IP;, andthe unexplained,
undocumented extension of the PIP for months after the initida§@eriod, the court concludes
that a reasonable jury could find that Plaintiff was placed on the PIP atat&in for his

Reasonable Accommodation requeshccordingly, the court denies Defendant’s Motidar
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Summary Judgmemtith respect tdPlaintiff's claim that he was placed on the PIP in retaliation
for his Reasonable Accommodation request.

B. Retaliation Based on Plaintiff's EEO Activity

Plaintiff alsoclaims that Defendd retaliated against him for his EEO activiyextending
the PIP beyond theexpected end date of June 22, 20déspitePlaintiff having metthe PIP’s
performance objectives by June 19, 20$58ePl.’s Mem. at 2425. Defendarits sole response to
this claim is that Plaintiff has failed to make out a prima facie dese@oes not advance a non
retaliatory reason for the extension. Defendant as$et®laintiff falls short on two elements:
(1) the extension of the PIP does not constitutaduerse actigrand(2) Plaintiff cannot establish
a causal link between his EEO activity and the continuation of the $4BDef.’s Mem. at8-9.
The court concludes otherwise.

1. Plaintiff’'s Prima Facie Case

a. Continuation of the PIP @Materially Adversé Action

This court already has held, in the context of Defendant’s matiadismiss, “thathe
imposition of a PIP-even one that does not result in a negative impact on salary, grade or
performanceappraisal—-€an constitute an adverse actiotMem. Op. at6. The question here is
slightly different and appears to be one of first impression: Whetbhatitinuationof a PIP
beyond its expected end datenstitutes material adversity for purposesaaktaliation claim.
Based on the record evidence, the court finds that in this case it does.

“Adverse Actions’ in the retaliation context encompass a broader sweepmfsatttan
those in a pure discrimination claimBaloch v. Kempthorné&50 F.3d 1191, 1198 n.4 (D.C. Cir.
2008). To satisfy the adversity element in the retaliation context, a faimtist prove that he

suffered a “materially adverse” actiosee idat 1198. An action is “materially adverse” ifist
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one that would “&suadf a reasonable worker from making or supporting a charge of
discrimination.” Burlington N. &Santa Fe Ry. Co. v. Whjt848 U.S. 5368 (2006). Material
adversity does not, however, encompass “trivial harm&l! Thus, “petty slights, minor
anroyances, and simple lack of good manreosmally] will not create such deterrenceld.

The continuation of Plaintiff's PIP in this casatisfies théBurlington Northernstandard
Plaintiff's PIP specifically states that should Plaintiff not meet‘Eudly Successful” level in his
performance reviews, then “the Agensybound by statute to remove [hifrgm Federal service,
demote [him]to a lower grade, or reassign [hirtg another position.” Pl’s Ex. 2 dt4.
Furthemore according to Keegan, m&ining on a PIP can result in “jsjualification from any
applicable performance bonus or incentives,” and hiring managesthén departments will
frequently look at parts of the employee’s record, such as RH#s) making hiring decisions.
Keegan Rp. at 13. Thus, the consequences of not meeting a PIP’s objectives are stark. Yet,
without apparent regard for these consequences, Defendant in thisftcB&araff on a PIP for
months after Plaintiff met its objectives. The PIP begaAmni 24, 2015, but did not end until
November 10, 2015Pl.’s Ex. 3 at 65Crowley Dep.l at 43 Plaintiff satisfied the Pl early
June seeSisto Dep. Il at 21yet the undisputed evidence shows that his superiors blithely kept the
PIP hanging over his head, providing him with no explanation foy ks job and his future
prospects remained at risk if he failed to perforitus,areasonable jury could conclude that
Plaintiff's having to work under suchncertain conditions for an extended period consttate
adverse actian

b. Causal LinkBetween the PIP and EEO Activity

As disussed abovéa close temporal relationship may alone establish the required causal

connectionfor purposes of satisfying a plaintiff's prima facie caSéngletary 351 F.3dat 525.
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Here, the temporal proximity between the protected activity and adveise easily satisfies the
prima facie causation elememRlaintiff filed his informal EEO complaint on May 15, 201BL’s
Ex. 2 at 1. Oamonth later, odune 19, 201,50sman emiéed Sisto to inform Sisto that he had a
meetingplanned with Plaintiff and intendetd discuss with Plaintiff that he had reached an
acceptable level of performance ahdt Osman therefongould close out the PIPSeePl.’s Ex.
3 at 70;Sisto Dep. Il atl6 (Sisto testimony thdtMr. Osman had told us that . . . he felt that Mr.
Crowley’s performance had improved to an acceptable level and he cooddadbthe PIP” in
early Jung Yet, without explanation, Plaintiff remained on the PIP. ThemJwe 23, 2015
Plaintiff filed his formal EEO complaint alleging that his placen@nthe PIP was in retaliation
for his Reasonable Accommodation request. Pl.’s Ex.12 &n July 15, 20150sman sent an
email with the subject line “PIP” stating that he “did not have timedetrast Friday” and giving
Plaintiff a list of objectives regarding the Pi&early showing formal continuation of the PIP
Pl’s Ex. 6 at 3. On September 14, 200Smaremailed Plaintiff to statéhathe “intends to make
a final asessment and recommendation regarding the PIP status on Friday 09/18/20462—
3. On November 10, 2015, the PIP was closed out. Crowley IC#p43. Given the “close
temporal relationship” between the EEO activity and the continuatidineolPIR and Osman’s
failure to close out the PIP in June 2(édspite Plaintiff meeting the PIP’s performance goals
Plaintiff has established a causal link between his EEO actnatyree continuation of the Pli®
satisfythe causation element of a prima facieeas
V. CONCLUSION AND ORDER

For the foregoing reasons, the cdurtls that a reasonable jury could fitidat Defendant

retaliated against Plaintiffoth for Plaintiffs Reasonable Accommodation request and B3 E
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activity by placing him onand ultimately extending the PIP Accordingly, the court denies

Defendant’aViotion for Summary Judgment.

A S
Dated: July 27 2018 AW -
United States District Judge
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