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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANGALIA MOORE,
Plaintiff,
V. Civil Action No. 16-cv-527 (TSC)
NANCY A. BERRYHILL?,

Defendant.
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MEMORANDUM OPINION

Plaintiff Angalia Moore, appearingro se, challengegshe denial of her
application for disability insurandeenefits Defendant has moved for judgment of
affirmance (ECF No. 14), and Plaintiff has moved jiocdgment of reversal (ECF No.
17). For the reasons explained beloefendant’s motion will be GRANTED and
Plaintiff’s motion will beDENIED.

|. BACKGROUND

On January 2, 2013 laintiff, approaching her 85birthday,applied for
disability benefits allegingthat she was unable to work because of disabling condition
that began o\pril 10, 2012 (onset date)(Admin. Record (AR”) 191, ECF No. 7).
Plaintiff listed her disabling conditions as depressiothms, liver disease and thyroid.

(See AR 276). Her claim was denied initially on March 22, 2013, amgbon

1 By substitution pursuant to Fed. R. Civ. P. 25(d).
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reconsideration odune 6, 2013. Plaintiff was granted a heatedore an
Administrative Law Judge &LJ”), which was held on March 4, 2015. Plaintiff
appearing witha nonrattorneyrepresentativé AR 150), testified at the hearing, as did
an impartialvocational expertDr. James Michael Ryan(See AR 18-28, June 9, 2015
ALJ Dec, ECF No. 72; AR 47-80, Tr. of Oral Hrg). The ALJ found:

1. Plaintiff meets the insured status requirements of the Social
Security Act through March 30, 2017.

2. Plaintiff has not engaged in substantial gainful activity since
April 10, 2012, the alleged onset date. 20 CFR 404.%¥5#q.

3. Plaintiff has the following severe impairments: “probable”
confusional migraine, asthma, and obesity. 20 CFR 404.1520(c).

4. Plaintiff does not have an impairment or combination of
impairments that meets or medically equals the severity of one of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1. 20 CFR
404.1520(d), 404.1525 and 404.1526.

5. Plaintiff has the residual functional capacity to perform
medium work.

6. Plaintiff is capable of performing past relevant work as a tax
preparer, accounts receivable clerk, and an office manager[,] [which]
does not require the performance of waefated activitieprecluded by
the claimant’s residual functional capacity. 20 CFR 404.1565.

7. Plaintiff has not been under a disability, as defined in the
Social Security Act, from April 10, 2012, through the date of this
decision (on June 9, 2015). 20 CFR 404.1520(f).
(AR 20, 22, 27). In a letter dated December 31, 2015, the Appeals Council denied

Plaintiff’s request for review(AR 1).



1. Physical Impairments

The ALJ found that Plaintif§ physical impairmentShave caused more than
minimal limitation in [Plaintiff’s] ability to work”but found “very little objective
evidence to support [Plaintiff’s] allegations of disabling impairment®R 20). The
ALJ alsoconsidered Plaintiffgeports andestimonythat she ha@&xperiencedeizures
and “seizurdike activity,” and ha a speech impedimenbutfound no“clinical and/or
diagnostic evidence c seizure disorder or epilepsghdthus no “medically
determinable impairmerit (Id.). Similarly, the ALJdid not “consider” Plaintiff's
alleged speech impediment to benadically determinable impairmepartly because of
“the lack of a formal diagnosisbut also because of Plaintiff's “inconsistent
statements” and testimony aldats appearance arduration (AR 21).

2. Mental Impairments

The ALJ acknowledged that “[t]he record documents a mental health impdirmen
variously diagnosed” but found no “evidence of mental health concerns omteat
other than the diagnosis of ‘major depressiomemission,’”” which “was made [in
March 2011] at a cowmandated psychiatric evaluation.’AR 21). The ALJ
determined from the 201hedical report thaPlaintiff had then‘endorsed a history of
depression, with crying spells and suicidal thoufhtgeceived therapy between 2008
and 2010, was prescribed medicine “in the past,” but “had not taken any medication i
two years' (1d.). The ALJ added that Plaintiff'smental status evaluation was

normal.” (d.)



The ALJ considered “the four broad funmtial areas set out in the disability
regulations for evaluating mental disorders,” encompassing “a@&svdf daily living,
social functioning, concentration, persistence or pace, and episodesarhgdensation,
of extended durationbut foundthat the reord contained “no [documented]
limitations” on Plaintiff’s daily living, social functioning and concentratio(AR 22).
The ALJ also found tha®laintiff had “experiencedo episodes of decompensation . . .
of extended duratigh andattributed Plaintifs self-described mental limitations
“solely . . . to her physical impairmentsThe ALJ cortluded: “Because the claimant’s
medically determinable mental impairments cause no limitation in any of the fiest th
functional areas and ‘no’ episodes of degensation, which have been of extended
duration in the fourth area, they are nonseverdR @2) (citing 20 CFR
404.1520a(d)(1)).

The ALJ examinedarious other medical diagnoses in theae made between
2011 and 201But concluded that none of Plaintiff’'s impairments, singularly or
combined, met omedicallyequaled the severity of one of the Act’s listed impairments
(AR 21-22).

3. Medical Opinions

The ALJ considerethe written report ofDr. Rebecca Brosch, who conducted a
consutative psychological examination of Plaintiff in January 2014t that time,
Plaintiff “indicated that she was living with her adult son, who had ‘essentiaitpine
her caretaker.” AR 21). Plaintiff attributed her work stoppage in 2012at6seizure

disorderand development of a severe speech impediment” and conveyed the concerns



of her neurologist “that she may have Huntington’s diseaskl.). (Plaintiff also
described engaging in seriously impulsive behavior, as well has hamgty, panic
attacks and mood elevations, among otegmptoms. (Id.). Dr. Brosch “observed”
Plaintiff as having “a ‘severe speech impediment,’ with stuttering andrmstaing” and
“a ‘dysphoric and irritated’ affect, and dysthymic mobdld.). Dr. Brosch “opined”
that Plaintiff “had ‘moderate’ limitation in her ability to respond appropriatel usual
work situations and changes in a routine work setting; ‘moderate’ tokeaa
limitations in her ability to understand, remember, and carry out compsructions,
and [to] interact appropriately with the public[¢co-workers[,] [and] supervisorgnd
‘marked to ‘severe’ limitations in her ability to make judgnmseomn complex work
related decisions.” AR 21-22). The ALJ gave “little weight” tdr. Brosch’s
observationsfinding them“incondgstent with the record as a whole aagpearased
solely on [Plaintiff’'s] subjective repdihg].” (AR 22).

The ALJ also considered the findings of Dr. Justine Magurno, albo
conducted a consultative examinationRd&intiff in January 2015. Dr. Magurno
“observe[d]” Plaintiff’'s “‘abnormal speech’ and assessed her with kear
communication limitations.” ” (AR 26). The ALJ noted that Plaintiff had repart
dizziness “but the physical examination findings were normdld.). Dr. Magurno
opined that Plaintiff “retained the ability to lift and carry up to ten pounds
continuously, and up to twenty pounds occasionally; . . . had no limitations in sitting,
standing, or walking; and . . . had to avoid exposure to unprotected heights, moving

machinery, humidity and wetness, pulmonary irritants, and extrempet@tures.”



(1d.). The ALJ assigned “partial weight” to Dr. Magurno’s opinion, finding lifiting,
carrying, and speech limitations “not substantiated by any objectivealifindings of
record.” (d.). The ALJ further found “no clinical or diagnostic findings of record that
would warrant more significant [lifting and carrying] limitations thdnose found by
the State medical consultantst(), who foundthat Plaintiff“had retained the capacity
to perform work at a medium exertional level, with additional environmental
limitations, given her asthma and alleged history of fairitifid. at 25).

The ALJ considereds wellnumerousoutpatient and emergency room hospital
recordsandthetreatment recordef Plaintiff's primary care physicianfr. Anne
Cioletti and Dr. GodswillOkoji. (See generally AR 20-27).

Il. LEGAL STANDARD

1. Statutory Framework

The D.C. Circuit has explained:

To qualify for disability insurance benefits and supplemental security
income under Titles Il and XVI of the Acfthe claiman} must
establish that she is “disabled.” 42 U.S.C. 88 423(a)(1)(D),
1382(a)(1). “Disability” means the “inability to engage inyan
substantial gainful activity by reason of any medically determimabl
or mental impairment which can be expected to result in death or
which has lasted or can be expected to last for a continuous period of
not less than 12 monthsld. 8§ 423(d)(1)(A), 1382c(a)(3)(A). With
certain exceptions. ., an individual is disabled “only if [her] physical

or mental impairment or impairments are of such severity that [she] is
not only unable to do [her] previous work but cannot, considering
[her] age, education,nal work experience, engage in any other kind
of substantial gainful work which exists in the national econorhg..”

88 423(d)(1)(A), 1382c(a)(3)(B).

The Commissioner has established a fstep sequential evaluation
process for assessing a claimamalleged disability.See 20 C.F.R. 88§
404.1520, 416.920. The claimant carries the burden of proof on the
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first four steps.ld. 88 404.1520, 416.920. First, the claimant must
demonstrate that she is not presently engaged in “substantial gainful”
work. Id. 88 404.1520(b), 416.920(b). Second, a claimant must show
that she has a “severe impairment” that “significantly limits [her]
physical or mental ability to do basic work activitiesld. 88§
404.1520(c), 416.920(c). Third, if the claimant suffers from an
impairmert that meets the duration requirement and meets or equals
an impairment listed in Appendix 1 to the Commissioner's regulations,
she is deemed disabled and the inquiry is at anlein@8 404.1520(d),
416.920(d). If the claimant does not satisfy step three, the inquiry
proceeds to the fourth step, which requires her to show that she suffers
an impairment that renders her incapable of performing “past relevant
work.” Id. 88 404.1520(e), 416.920(e). Once a claimant has carried
the burden on the first four gis, the burden shifts to the
Commissioner on step five to demonstrate that the claimant is able to
perform “other work” based on a consideration of her “residual
functional capacity” (RFC), age, education and past work experience.
Id. 88 404.1520(f), 416.920(f).

Butler v. Barnhart, 353 F.3d 992, 997 (D.C. Cir. 200@pronoun alterations in
original). TheALJ “has the power and the duty to investigate full all matters in issue,
and to develop the comprehensive record required farraletermination of
disability.” 1d. at 999 (quotingsimms v. Sullivan, 877 F.2d 1047, 1050 (D.Cir.
1989)(internal quotation marks and other citation omitjed)

2. Review Standard

The district ourt is empowered to revietany final decision of the
Commissioner of Social Security made after a hearing to witihehplaintiff] was a
party.” 42 U.S.C8 405(g). Judicial eviewis limited, howeverto assessingrom the
pleadings ané&dministrative recoravhether(1) the decision is supported by
“substantial evidence in the recotdnd(2) the“the relevant legal standarde/ere
appliedcorrectly. Butler, 353 F.3dat 999 (citations omitted)lgonia v. Califano, 568
F.2d 1383, 1389 (D.CCir. 1977). If the answer iyesto bothrequirementsthe
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Commissioner’s “ultimate determination will not be disturbed[.Butler, 353 F.3d at
999. Plaintiff bears the “burden of demstrating” the oppositeLane-Rauth v.
Barnhart, 437 F. Supp. 2d 63, 64 (D.D.C. 2046)ting Curry v. Apfel, 209 F.3d 117,
122 (2d Cir.2000) (other citation omtted)). If “additional evidence [is needed] for any
reason,” the court should remand the case to the Commissioner, las Adf directs the
court to enter its judgment upon the pleadings andrdoescript of the record. Igonia,
568 F.2d at 1389.

Substantial evidence is “suchklevant evidencasa reasonable mind might
accept as adequate to support a conclusidutler, 353 F.3d at 999quoting
Richardson v. Perales, 402 U.S. 389, 401 (197 (internal quotation marks and other
citation omitted). Its showing requireSmore than a scintilldof evidence] but . . .
something less than a preponderance of evidenbe.(citationandinternal quotation
marks omitted).Although the Court musclosely scrutinize thentirerecord,Butler,
353 F.3d at 999[s]ubstantiatevidence review is highly deferential to the agency-fact
finder,” and “reversal of an agency decision under that standard is rRassello ex
rel. Rossello v. Astrue, 529F.3d 1181, 1185 (D.C. Cir. 2008)A court may notreview
the case ‘de novo’ or reweigh the evidencegt may it substitute its judgment for that
of the CommissionerGuthrie v. Astrue, 604 F.Supp.2d 104, 112 (D.D.C. 2009)
(citations omitted) In other words, the court is “not to determine [itself] whether
[Plaintiff] is disabled” but “only whether the ALJ’s finding that sizenot is based on

substantial evidence and a correct application of the |aButler, 353 F.3d at 999.



1. ANALYSIS

As aninitial matter, Plaintiff conéndsthat“[a]ll parties are in agreement on the
first three steps [and] [s]tep folis] the area of disagreemeht(Pl.’s Br. at 1 ECF
No. 16). She is mistakenAs indicatedabove, the ALJ found that Plaintiff had
satisfed step one (not engaged in substantial gainmilk since the onset date) and step
two (severe impairments limitiniger ability to work). (AR 20). Thethird steprequires
“the claimant to show that shésuffers from an impairment that meets theration
requirement and meets or equals an impairment listé&ppendix 1 to the
Commissioners regulations Butler, 353 F.3dat997. The ALJspecificallyfoundthat
Plaintiff has no “impairment or combination of impairments that meets oracakyli
equals the seerity of one of the listed impements in . . . Appendix 1[.]"(AR 22).
Had theALJ found the oppositePlaintiff would have been “deemed disabled and the
inquiry” would have endedButler, 353 F.3d at 997 (citing 20 C.F.R. 88 404.1520(d),
416.920(d)); ¢ee AR 19) (indicatingsame))

Plaintiff contendghat the ALJ(1) “erred in rejecting her symptom testimony and
. . .assigning little weight to the opinions of her treating medical caresake) “did
not give full consideration to atif the health issu¢g limiting [the] decision to
Neurological area, instead of all areaspbfysical and mental health”; and (3) “failed to

consider [her] advanced age” and that she “at this stage . . -tisimable.? (Pl.’s Br.

2 Plaintiff attaches to her motioa letter dated September 28, 2016, fromhgsician

seeking approval of insurance coverage for a “t§éing” asthma medication. (ECF No.
17 at 5). In addition, Plaintiff claimsn the motionthat her “symptoms are present 4 to
9



at 1-2, ECF No. 16. Plaintiff also takes issue with th&lL.J’s credibility finding,
claiming thatshe“did not give clear and convincing reasdios making an adverse
credibility determinationri. (ld. at 2). As discussedext, Plaintiff’'s assertiongind no
support in the record.

1. Alleged Symptoms andimpairments

Therecord shows that th&LJ gave “careful consideration” to “all the evidence”
in the record (AR 2Q)devoing significant attention td’laintiff's allegedphysical and
mental impaiments (Seeid. at 2223; Hrg. Tr., AR 5976). The ALJ dentified
Plaintiff’'s “severe impairments” as “‘probable’ confusional migmimasthma, and
obesity” and agreed that they “have caused more than minimal limitation in the
claimant’s ability to work.” (AR 20).The ALJalsoconsidered Plaintiff’'s testimony
and the medical evidence pertaining to “disability due to seizures, headatd@®nia,
.. . speech impediment,” and depression (AR, 284 correctly applietheregulations’
“four broad functional areasor evaluating mental impairmen{&R 22). The ALJ
found Plaintiff’'s “statements concerning the intensity, persisteamzklimiting effects”
of her “medically determinable impairments . . . not entirely credib[@&R 23-24). In
fact, the ALJ found Plaintiff’s credibility “eroded by the inconsiststatements of
record and the absence of objective proof to support her subjective compldiAEs.

27).

5 days per weektaninimum [and] have effectively taken over [her] life.” (Mot. adR
Because those developments after the date of the ALJ’s June 9, 2015 decision, they
are beyond the scope of this actioAsthe ALJ noted a claimant seeking social security
benefts has “the right to file a new application at any time[.]” (AR 16)othing decided
in this case infringes upon that right.
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Credibility determinations arésolely within the realm of the ALJ and “a
reviewing court will only intercede where an ALJ fails to articulateational
explanation for his or her finding.Callaway v. Berryhill, 292 F. Supp. 3d 289, 297
(D.D.C. 2018)(quoting Grant v. Astrue, 857 F.Supp.2d 146, 156D.D.C. 2012));see
Carnett v. Colvin, 82 F. Supp. 3d 1, 16 (D.D.C. 201@®oting that the ALJ’s
assessment of credibility is entitled to great weight and deferentse be had the
opportunity to observe the witnesstdlemeanor.’y (QquotingThomas v. Astrue, 677 F.
Supp.2d 300, 308 (D.D.C2010)(other citation omitted)).

Here, he ALJexplained
Aside from the fact that objective clinical and diagnostic findings have
been normal throughout the record, [Plaintiff] made several inconsistent
statements . . . . There are multiple references to noncompliance with
medication, lack of follomup with providers, and lack of cooperation
with workup of [Plaintiff’'s] conditions, including agsic] cardiology
consultation that was a part of her seizure workup. In addition, there are
two instances of record in which [Plaintiff] reported significant
symptoms, yet did not seek emergency medical caegaalit being ‘tax
season,” and duto having plans with her familyThe facts suggest that
her symptoms may not have been as severe as she has alleged.
(AR 26-27). In assessinBlaintiff’s alleged speech impediment, the ALJ cited “the lack
of a formal diagnosis,” Plaintiff’'s “inconsistent statements regardiisj fppearance,”
and her “testimony that it is not continuously present[.]” (AR 2Ihe ALJalso cited
as problematic(1l) the absence of evidente substantiathe “alleged ‘blackout’ or

‘seizures’ for whidh Plaintiff was mostly treated but for whi¢testing was normal,
with no findings to support blackout, seizures, or migrainé®) the fact thatPlaintiff
had told Dr. Brosch in January 2015 “that she was totally dependent on and lived with

her son”but testified at the hearinpat “she lives alone” (3) Plaintiff’'s testimonythat
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“she would have difficulty working during the day because of her insofhalthough
therecord contained no “significant complaints about sleep”; and (4) the lack of
evidence supportin@laintiff’s “allegations concerning a diagnosis or wank for
Huntington’s disease.(AR 27). Defendantalsohas cited portions of the record
showing(1) that Plaintiff's asthma “was well controlled by medicatibr{2) the test
results ofherheadaches were “normal . notris[ing] to the level of migraines and
(3) “although overweight, Plaintiff did not comply with recommended dred
exercise” (Def.’s Mem. at 12).

The ALJ’s credibility determinations rationally explained and compliantith
governinglaw; therefore, iwill not be disturbed.Cf. Thigpen v. Colvin, 208 F. Supp.
3d 129, 140 (D.D.C. 201€¥inding “that the ALJprovided exhaustive explanations” for
disbelievingclaimants alleged “disabling meat health symptoni$, quotingCar nett,
82 F.Supp.3dat 16, 18 (D.D.C.2015)(finding decision supported by substantial
evidence where “the IAJ’s credibility determinatio was. . . based on the whole recor
and explained in his decisiohandBrown v. Bowen, 794 F.2d 703, 706 (D.CCir.

1986) (“While contradictory evidence may exist, such credibility deteations are for
the factfinder who hears the testimony[.]”)

2. Medical Opinions

The ALJduly consideredhe medical opinionsPlaintiff does not specify
which “opinions of her treating medical caretakergére assignedlittle weight” (Br. at
2), but the recordndicates that it was thosd Dr. Brosch who opined about Plaintiff's

mental impairments In addition, the ALJ assigned “partial weight” Dy. Magurno’s
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opinionwith regard to Plaintiff’'s speech impediment and physical limitatioBsth
doctorswere “consultative” only and establishad “dodor-patient relationshipwith
Plaintiff. (AR 1238 and 1250§.

The ALJ explained that Dr. Brosch'’s findings “are inconsistent with the record
as a whole and appehased solely on the claimant’s subjective report.” (AR 22). The
ALJ noted that therecord does not contain evidence of mental health concerns or
treatment, other than tH2011] diagnosis of ‘major depression, in remissioA.’(1d.).
After elaboraitng on the mental health finding in light of the “four broad functional
areas set out ithe disability regulations,”nte ALJconcludedthat Plaintiff’s “mental
health impairment does not cause more than minimal limitation in the claimant’s ability
to perform basic mental work activities and is therefore nonsevetd.). (The ALJ

“was not equired to uncritically accept the consultative examisi@pinion, gienthe

3 Under the treating physician rul@, treating physician’s opinions must be given
“substantial” weight but are not conttimlg if contradicted by substantial evidence and
the ALJ explains why they are given less weigldbnes v. Astrue, 647 F.3d 350, 355
(D.C. Cir. 2011).An ALJ “who rejects the opinion of a treating physician” must “explain
his reasons for doing so.”ld. (citation and internal quotation marks omitted). The
opinions ofconsultative examiner$iowever,are accorded no suaeference Plaintiff
does not contend that the ALJ rejected the opinions of her treating doctors in violation of
the rule andit is reasonably safe to conclude from comparthg ALJs discussion of
the treating physician records (AR 26) with her findings (AR 27)that any such
arguments untenable
4 Plaintiff testified at the hearing that she “suffer[s] from depressiomected to a few
close deaths,” starting with her sister, then her granddaugder finally her brother
who committedsuicide (AR 59-60). Plaintiff testifiedthat she has “never shaken it”
but did not answer whetheas posed by her representatiVany of those deaths [were]
recent” (AR 60).
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glaring inconsistenies and [the questions surroundirJpintiff’s credibility[.]”
Thigpen, 208 F. Supp. 3dt141
Similarly, the ALJdiscountedDr. Magurno’sopinion thatPlaintiff had “marked
communication limitations” due to “abnormal speech” aodldlift and carryat most
ten poundgontinuouslyand twenty pounds occasionally. The ALJ explained that those
findings were“not substantiated by any objective clinical finds of record and were
incongstent with othermedicalevidence. (AR 26).The ALJfound“no clinical or
diagnostic findings of record that would warrant more signifidéfitng and carrying]
limitations thanthose found by the State medical consul$gn(id.), who opinedhatas
of June 2013Plaintiff had“retained the capacity to perform work at a medium
exertional level, with additional environmental limitations, given her asthnth
alleged history of fainting(AR 25).
3. Plaintiff's Age
Finally, it is clearthat the ALJ’s consideration “of the entire record” included
Plaintiff's age The ALJ indeedeferencedlaintiff’'s agein thehypothetica$ posedto
the vocational experincludingthe following
Q. Assume a person of the claimastage, education, and work
experience; lifting and/or carrying 50 pounds occasionally, 25 pounds
frequently; standing and walking six hours; sitting six hours in an eight
hour workday. The individual must avoid concentrated exposure to
extreme heat, extremeold, humidity, fumes, odors, dust, gases, poor
ventilation and all exposure to hazards such as machinery and heights.

Could a person with th&®FC perform claimant's past work?

A. Yes, Your Honor.
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(AR 77). “The ALJ's RFC assessment bears on [thenaat’s] ability to perform past
relevant work (step four) and her ability to ddher work’” (step five)” Butler, 353 F.3d at
1000. The ALJ compared Plaintiff’'s RFC “with the physical and mental demarids
her past work and found that the past wtadkes not require the performance of werk
related activities precluded by the claimant’s residential functional cgpadiAR 27).

In sum, he recordcontains substantial evidence to supgbe ALJ’s findingthat
Plaintiff could perform her past relevasedentarywork as a tax preparer, accounts
receivable clerk, and an officer manag@R 27). And f a claimant “can still do [her]
past relevant work, [the Commissioner] will find that [she is] not disablé.'C.F.R.
8 404.120(a)(4)(iv). Becausdlaintiff failed to carry her burden “on the fir®ur
steps; the ALJ correctly found her not disable®utler, 353 F.3d at 997seeid. (“If
[as here] the claimant does not satisfy step three, the inquiry proceedsftwittie
step, which requires her to show that she suffers an impairment thatrseimer
incapable of performing ‘past relevant work.’”) (citing 20 C.F.R. 88 40401&p.
416.920(e)).

V. CONCLUSION

For the foregoing reasons, Defendant’s motion for judgmeffafmanceis
GRANTED, and Plaintiff’'s motion for judgment afeversalis DENIED. A

corresponding order will issue separately.

Date: July 3, 2018
7—m¢¢a« § gﬂmfkwn

TANYA S. CHUTKAN
United States District Judge
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