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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RESIDENTIAL CREDIT OPPORTUNITIES
TRUST,

Plaintiff, Civil Action No. 16-561
V. Chief Judge Beryl A. Howell

LUIS IVAN POBLETE,

Defendant.

MEMORANDUM OPINION

The plaintiff, Residential Credit Opportunities Trustfiated this lawsuit againstuis
lvan Poblete, who proceedso se to obtainjudicial foreclosure of real property locatied
Washington, D.C(the “Property”) pursuant to D.C. Code 8§ 42-816 and common law. Pending
before the Courit the plaintiff's motion for summaryg@gment and the defendant’s motion to
cancel a nofjudicial foreclosureae SeePl.’s Mot. Summ. J.ECF No. 6Def.’s Pet. Cancel
Sale, ECF No. 26For the reasons set forth below, the parties’ motions are denied, and the case
is dismissed as moot.
l. BACKGROUND

Thedefendant was the owner mefsidentiareal property at 4130 Y6Street NW in
Washington, D.C. (the “Property”) and helditle deed, recorded with the Recorder of Deeds as
Document Number 2006014131. Pl.’s Restated & Suppl. SMF (“Pl.’'s SMF”) { 2, ECF No. 13.
On January 29, 2007, the defendant executed a Deed of Trust and Notéewitera the
original principal amount of $898,400.G&e generallyl.’s Reply Def.’s Opp’n Pl.’s Mot.
Summ. J. (“Pl.’s Reply”), Ex. B, Deed of Trust, ECF No 13d2;Ex. C, Note, ECF No. 13-3,

but the lender asgined its rights to a thirgarty, eventually leading to assignment to the
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plaintiff, see id, Ex. D, Assignment of Deed of Trust, ECF No. 13S&ePl.’s SMF 1 3—-4.

Less than two months later, on March 1, 2007, the defendant failed to make his required
payments under the Note and thus defaulted on the Nobt§.5. On May 9, 2013, in

accordance with the procedures@at in the Deed of Trust, the plaintiff caused a demand letter,
stating the amount needed to cure the default, to be mailed to the defddd§r&. The

defendant never cured the default, and “to date neither Plaintiff . . . nor any prgmoaas

ever received payment on the Note since its originatitoh.Y 7. As of July 26, 2016, the

plaintiff was owed $1,811,750.64 on the Notd. { 8.

The long and protracted history of the present suit began on August 21, 2013, when the
plaintiff's predeessosin-interest filed a complaint in the Superior Court of the District of
Columbia seeking judicial foreclosure of the Property, pursuant to D.C. Code § 42-816 and
common law, or, in the alternative judicial sale.SeeCompl., Supr. Ct. File, Attachment 3 at
141-48ECF No.2-3. On December 5, 2014, after the close of discovery, and just four days
before the date of a ptaal conference in the Superior Court, the defendant removed the case to
this Court. SeePl.’s Mot. Summ. Jat 2-3. Concluding that the removal was untimely under 28
U.S.C. § 1446(b), the Court immediately remanded the case back to the SuperiolSEeurt.
Order,CPCA Trust | v. Poblete (Poblete No. 14ev-2063 (D.D.C. 2014), ECF No. 4. The
defendant filed a motiofor reconsideration, two motions to stay, and an appeal, each of which
was denied, and, in addition, after the case was closed, a motion to convene arspetjatyy
for which leave to filevas denied in light of the lack of any pending caSeeDef.s Mot.
ReconsideratiorRoblete ] No. 14¢€v-2063, ECF No. 5; Def.’s Mot. Stalpoblete | No. 14¢v-
2063, ECF No. 6; Min. Order, dated Dec. 15, 2(ahlete ] No. 14ev-2063 Def.’s Notice of

Appeal,Poblete ] No. 14€v-2063, ECF No. 7; Def.’s Mot. &y, Poblete | No. 14€v-2063,



ECFNo. 8; Min. Order, dated Dec. 22, 20Bhblete | No. 14¢v-2063; Mandate of U.S. Court
of AppealsPoblete | No. 14€v-2063, ECF No. 13; Leave to File Deni€hblete | No. 14¢v-
2063, ECF No. 12Thecasecould not beemandedintil after the defendant’s various post-
decision motions andppeal werelecided and, thus, was not remanded until September 4,
2015—nearly termonths after this Court’s Order of remartsieeDocket Entry, dated Sept. 4,
2015,Poblete ) No. 14€v-2063.

On the same day the remand took eff@efptember 4, 2015, the Superior Court reopened
the case. Thplaintiff filed a motion for summary judgment on November 10, 2828PI.’s
Mot. Summ. J. at 1, which the defendant opppseeDef.’s Obj.Pl.’s Mot. Summ. J. at 1, ECF
No. 7. The Superior Court scheduled a hearing for March 25, 2016, but before the hearing took
place,on March 24, 2016, the defendant for the second time filed a notice of removal to federal
court. Docket Sheet, Supélt. File, Attachment 1 at—4, ECF No. 2-1. Upon review of the
removed case, this Court issued an Order to Show Cause why the case should not be remanded
for lack of subject matter jurisdictioaeeMin. Order, dated July 7, 2016, to which the plaintiff
responded explaining that the Court possessed diversity jurisdiction over the actibatand t
while it could have objected to the removal under the applicable statutory framework, th
plaintiff “would be extremely prejudiced by tlkelay associated with a [s]Jecond remand order
and likelihood of yet another appeal.” Pl.’s Reply Show Cause Order at 2—3, ECF No. 10.
Conscious of the jurisdictional mergg-round on which the plaintiff found itself, the Court
discharged the Order to Show Cause and exercised jurisdiction over the mattechithe
plaintiff's motion for summary judgment was pendirf§eeMin. Order, dated July 19, 2016.

The defendant then proceeded to malseries of filings in this matter seemingly

intended to fuher delay its resolution. Firsin August 19, 2016he defendant filed a notice



providing that he “filed for involuntary Chapter 7 bankruptcy” and “all activity in ¢oisrt

should be on stayDef.’s Judicial Notice to Court, ECF No. 14, which the Court construed as an
invocation of the automatic stay requirement of 11 U.S.C. § 362(a) and, after recagfimg br
from the plaintiff on the issue, denied in view of the bankruptcy court’s dismissal attiba as
nonmeritoriousseeMin. Order, dated Sept. 6, 201€te alsd?l.’s Resp. Aug. 24, 2016 Min.
Order,Ex. 1, ECF No. 16-1 (copy of Order from bankruptcy court dismissing action). Also on
August 19, 2016, théefendantfil ed a noticendicating that he had filed a case in Superior Court
againstcounsel for the plaintiff in this case, this Court, the United States MarshakfDigtrict

of Columbia, and the United States Attorney for the District of ColuntbeeDef.’s Mandatory
Judicial Notice, ECF No. 15. Then, on September 1, 2016, tead#nt gavénotice of
Indigenous Standing” and asserting that “[t]his court is the incorrect veacayse [he is] now
protected by International Law.Def.’s Judicial Notice, ECF No. 17Due to thisso-called

“status change the defendant soughthearingo “be held in cameraDef.’s Mot. Status

Change Hg, ECF No. 19, anélled a further motion for aimm camerahearing, to “rebyi the
presumption of death under Maritime Law, which is the foundation of the judicialrgyste

Def.’s Request IrCamera g, ECF No. 20, which motions the Court denied in view of their
failure to articulate a cognizable ground for a heasegMin. Order, dated Dec. 14, 2016.

On November 29, 2016, the defendant filed a motion requesting a stay of a foreclosure
sale of the Property and a motion to sequester the Note until the resolution of thecastgae
Def.’s Mot. Stay Foreclosure Sale, ECF No. 22; Def.’s Nb#quester Genuine Original Note,
ECF No. 23, both of which motions were denied, like the defendant’'s motions for a hearing, in
light of their failure to articulateognizablegrounds for the requested relisgeMin. Order,

dated Dec. 14, 2016As a result othe defendant’s motion to stay tfegeclosuresaleof the



Property, however, and the piéiff's responsdaheretoseePl.’s Opp’n Def.’s Mot. Stay
Foreclosure Sale, ECF No. 25, theurt became aware that the plaintiff was seeking to foreclose
on the Property under a “power of sale” provision in the Deed of Trust that permitedarec
by way ofthe nonjudicial process outlined in D.C. Code § 42-815, and that gumtioial
foreclosure sale of the Property was set to occur on December 15,G0®6.the plaintiff's
sole requested religl the instant suiof foreclosure, the plaintifivas directedo advise the
Court of “the status of the December 15, 2016, nonjudicial foreclosure sale” as tledl as
relief, if any, still requested by the plaintiff in this action following said sale.”. ier, dated
Dec. 14, 2016.

Thereatfter, the plaintiff made two filings addressing the Court’s coagegarding the
effect of the non-judicial foreclosure on the justiciability of the present asi@®|.’s Resp.
Court Order (“Pl.’s 1st Resp.”), ECF No. 27; Pl.’s Resp. Court Order (“PI's 2d ReS@.F) No.
35, attaching exhibits related to the sale and asserting that the case is nobtwitbstanding
the completed sale. The defendant filed a motion to cancel thedioral foreclosure sale,
contending that cancellation ‘leeded so Defendant can gather required documents and choose
appropriate Bankruptcy Chapter.” DsfPet. Cancel Sale. The defendant also made or
attempted to makeaultiple further filings, including an appeal of an order of the Court denying
leave to fie an unintelligible documentSeeECF Nos29-33, 36-38.

The defendant is no strangeraasuitsagainst him involving real propertyzor
example,m U.S. Bank National Association v. Pobldt®. 15¢v-312 (BAH), 2017 WL 598471
(D.D.C. 2017)theplaintiff, whichhad foreclosed upon commercial real estate of which the
defendant was the record ownerought an action against the defendant alleging he “unlawfully

trespassed upon, converted, and interfered with the legal title of the foreclogetlypid. at *1.



In the course of the litigation, the defendant failed to comply with discoverysaaddr as in the
instant actionfiled or attempted to file multiple “unintelligible, repetitive, or irrelevant”
documents with the Courtd. at*2—*4. As a consequence, sanctions were imposed on the
defendant in the form of a default judgmeld. at *6. In addition, upon consideration of the
defendant’s filings in that case, as well as his history of vexatious filinggimus lawsuits in
both feceral and local courts, a pfiéing injunction was issued requiring the defendant to obtain
leave of court, pursuant to certain specified procedures, for any further fdingt*9 & n.4.

Pending before the Court are the plaintiff’s motion for summary judgment and the
defendant’s motion to cancel the njoidicial foreclosure sale.
. DISCUSSION

Under Article 11l of the Constitution, federaburt jurisdiction is limited to “Cases” and
“Controversies.”U.S.CoNsT. art. 1, 8 2, cl. 1. The Supreme Coudshinterpretethis
limitation to require that “an actual controversy be extant at all stages of rexiemerely at
the time the complaint is filed.Campbell-Ewald Co. v. Gomek36 S. Ct. 663, 669 (2016)
(quotingArizonans for Official English v. Arizon&20 U.S. 43, 67 (1997)Accordingly, “[i]f
an intervening circumstance deprives the plaintiff of a ‘personal stake cutb@me of the
lawsuit,” at any point during litigation, the action can no longer proceed and musihheséisd
as moot.” Genesis Healthcare Corp. v. Sym¢A&3 S. Ct. 1523, 1528 (2013) (quotingwis v.
Cont’l Bank Corp, 494 U.S. 472, 477—78 (1990)). If, for example, “the court can provide no
effective remedy because a party has already ‘obtained all the relief thasatuggas,” a case
has become moot and, thus, the federal courts lack jurisdiction to decide the matter.

Conservation Force, Inc. v. Jewell33 F.3d 1200, 1204 (D.C. Cir. 2013).



In light of the non-judicial foreclosure of the Property, the question whttisetase has
becomanoot must be addressbdfore the merits of the plaintiff's claim for judicial foreclosure
may be consideredEven where, as here, “neither party has urged that [a] case is moot,
resolution of the question is essential if federal courts are to function witlcdmsititutional
sphere of authority."North Carolina v. Rice404 U.S. 244, 246 (19719ee WisPub. Power,

Inc. v. FERC 493 F.3d 239, 263 (D.C. Cir. 2007) (“A federal court must satisfy itself that the
party invoking federal jurisdiction has presented a justiciable case or\ensyg).

Under District of Columbia lanwgggrieved lenders may choose to recover on a deed of
trust by way ofudicial foreclosure, pursuant to D.C. Code 8§ 42-816 and common law, or, if
expressly permitted bie applicable deed of trust, non-judicial foreclosure pursuant to D.C.
Code § 42-81%¢t seq.While in a judicial feeclosure, “the court’s involvement in the process . .
. reduces the risk of error and predatory foreclosure pragtibesnonjudicial alternativanay
be more expedient and cost efficient for the partiesgers v. Advance Bankl1l A.3d 25, 29
(D.C. 2015). Given the “lack of oversight during the padicial foreclosure proces<D.C.

Code § 42-815 requires lenders to provide noticagayell aengage in mediation witithe

party being foreclosed upomnd.; seeD.C. Code § 42-81b). Notwithstandhg these procedural
differencesthe judicial and nomudicial processeresult inthe same relief,e., foreclosure.See
Szego v. Kingsley Anyanwutakibl A.2d 315, 318 n.5 (D.C. 1994) (declining to distinguish
between judicial and non-judicial foreclosuredescribingthe remedies available to an

aggrieved lender)Consequently, absent a request for relief other than foreclosure, the obtaining
of one type of foreclosure moots a claim for the other varigtgcordVettrus v. Bank of Am.,

N.A, No. 6:12€v—00074-AA, 2012 WL 5462914, at *4 (D. Or. Nov. 6, 2012) (dismissing as

moot claims related to ngadicial foreclosure “because defendants are now pursuing judicial



foreclosure”);Fisher v. Mortg Elec. Registration Sys., In&Np. 11-3093€L, 2011 WL
7024965, at *2 (D. Or. Oct. 26, 201(finding plaintiff's foreclosurerelated claims moot “where
the nonjudicial foreclosure sale has been rescinded” and “defendants have elpateddo
judicial foreclosure™) C.J.A. Corp. v. Berkeley Conference.Cio. A096846, 2003 WL
1735671, at *2 (Cal. Ct. App. Apr. 2, 2003) (“The fundamental problem with [the plaintiff’'s]
position is that [the] nonjudicial foreclosure sale mooted the judicial foreelpsaceeding.”).

In light of theplaintiff's apparent receipby way of the nonudicial sale of all the relief
requested in the instant action, giaintiff was directedo detail the “relief remain[ing] to be
granted in this action notwithstanding the npodicial foreclosure sale” and “why such relief is
not moot.” Min. Order, dated Feb. 16, 2017. In respah&eplaintiffassertghatresolution of
its pending clainwould offer reliefin two respects.First, it suggests that judicial foreclosure
would prevent the defendant from exercising his statutory rights under D.C. Code § 42-815t
“challenge [the] propriety of notice of the default of notice of intention to foseclor “assert a
claim for fraud or monetary damages associated with [the] loan transactimnsale process.”
Pl.’s 2dResp. at 3 Second, the plaintiff posits that judicial foreclosure would “render title to the
Subject Property . . . good and marketable, thus eliminating the need for a subgeigt¢itie
action to satisfy title underwriting guidelines and protect [the plaintiff] frohatsral attack
under local law” by the defendanid. Apparentlyto reflect this reliefin its revised proposed
order submitted in response to the Court’s Minute Orelgairdingmootnessthe plaintiff
included language requiring the trustee to “file an Amended Report of Saldvottba to
Ratify the Sale within thirty (30) days of the date of this Order,”s‘f@quired by local law,” and

ordering that “[u]pon this Court’s ratification of the sale the substitutetdeus Plaintiff may



record the substitute Trustee’s Dee@ioposed Order Granting Summ. J. Pl. (“Revised
Proposed Ordery{ 6-7, ECF No. 35-2Neither ofthe plaintiff'sarguments is availing.

The plaintiff's first argument fails to save the case from mootness because the
contemplated relief cannot be granted in the instant action. The plaintiffsaaae of action in
this matter is one for judicial foreclosur8eeCompl.; Pl.’s Mot. Summl. While a ruling in the
plaintiff's favor would establish its entitlement to foreclose on the Ded&dust, it would have
no bearing on the whole separate questions of whether thedioial foreclosure sale in this
matter complied with the statutorgquirements for nojudicial foreclosure and was completed
without fraud. The plaintiff has also noted that that the defendant “has pendirgiariPe
Cancel Sale’ . . . which purports to put into play the non-judicial foreclosure proceseetiigge
and completed by Plaintiff.Pl.’s 1st Respat 2! Yet, any claim the defendant has regarding
the non-judicial foreclosure sale can only be brought pursuant to Federal Rule &frGo@tiure
13(e), which applies to counterclaims that matured adtetirey an earlier pleading. That rule
requires a party to obtain leave of court to file such a counterct@e-eD. R. Civ. P.13(e)
(“The court may permit a party to file a supplemental pleading assertmgnéecclaim that
matured or was acquired bye party after serving an earlier pleading.”). In making the
discretionary decision whether to permit a Rule 13(e) counterclaim, “a gpioalty considers
whether the case has proceeded to the point that allowing the counterclaincausdd
confusion, delay, complication, or hardshipJ:S. ex rel. Westrick v. Second Chance Body

Armor, Inc, 893 F. Supp. 2d 258, 266 (D.D.C. 2012) (citingH2ARLES ALAN WRIGHT et al,

! While the defendant’Betition to Cancel Sale lacks clarity as to the grounds for the requested relief
construing that pleading liberally and in conjunction with the defendatttés élings,andfor the purposes of the
mootness analysithe motionis interpretedo challenge generally the propriety of the fodicial foreclosure sale.
SeeErickson v. Pardyss51 U.S. 89, 94 (2007) (“A document filpcb seis ‘to be liberally construed. ..”
(quotingEstelle v. Gamble429 U.S. 97, 106 (1976))).

9



FEDERAL PRACTICEAND PROCEDURES 1428 (3d ed. 20)R Given that tis case is otherwise
moot, consideration of the counterclaim would aidyay the resolution of this matter
Moreover,even were the case not moany challenge by the defendaatthe nonudicial
foreclosure salenvolves facts anduestions of state launrelated to the plaintiff's claim for
judicial foreclosureraising additional concerns as to the appropriateness of permitting the
counterclaim WRIGHT et al, supra 8 1428 (“[U]nrelated claims, particularly if they are asserted
relatively late in theoroceedings, may be more properly left to an independent sikbl)these
reasons, pursuant to Federal Rule of Civil Procedure 13(e), the defendant’s cainmisrobt
permitted and, thushe defendant’s motion to cancel the foreclosure sale isdi@nthout
prejudice. Accordingly, that motion does ngsurrecthis otherwise moot case

The plaintiffs second argument also fails to keep the case alli@le theplaintiff avers
that a judgment of foreclosure by this Court would “satisly tinderwriting guidelines and
protect [the plaintiff] from collateral attacknder local law,Pl.’s 2d Resp. at 3hese indirect
effects of a judgment in this matter do not sufficks the D.C. Circuit has explained, “[t]here
are cases where a legal stdtas an automatic effect in other jurisdictions (or even in the same
one)” andthat effect “is found to preserve . . . from mootness” a case concerning that legal
status.Gordon v. Lynch817 F.3d 804, 807—-08 (D.C. Cir. 2016&( curianm). A common
example of this type of legal status is a criminal conviction, which “expheetefendant to a
range of direct consequences, most obviously the effect of recidivism staldies.’808. Here,
however, the plaintiff has not pointed to any legal authority supporting the existence
automatidegal effects of a judgment of this Court. Rather, the plaiapibears to descrilibe
benefits of obtaining the requested judgment, naniedyrespect afforded judicial

pronouncements by title ineance companies apatential litigantsput the indirect benefits of

10



obtainingjudicial imprimaturonrelief already granted through a npdicial procesgail to save
this casdrom moomness See United States v. Juvenile M&6é4 U.S. 932, 937 (201{'True, a
favorable decision in this case might serve as a useful precedeaspondent in a hypothetical
lawsuit. . . . But this possible, indirect benefit in a future lawsuit cannotteésease from
mootness.{emphasis in originad))

The sitwation wouldbe different were th€ourt’s approval of the non-judicial foreclosure
required before title could pass to the plaintiff. The plaintiff suggests as muchbliging in its
revised proposed order language requiring the trusteddaif Amended Report of Sale and a
Motion to Ratify the Sale within thirty (30) days of the date of this OrdeaJ5“fequired by
local law,” and ordering that “[u]pon this Court’s ratification of the salestlistitute Trustee of
Plaintiff may recordhe substitute Trustee’s Deed.” Revisgdposed Order 8. In some
jurisdictions, such as Maryland, following non-judicial foreclosure, title onlggmt the new
owner upon ratification of the sale by a couseeln re Coopey 273 B.R. 297, 302 (Bankr.
D.D.C. 2002) (“In Maryland, legal title does not pass at a foreclosureratified by the equity
court.” (citingPlaza Corp. v. Alban Tractor Cal51 A.2d 170, 174 (Md. 1959))n the District
of Columbia, however, title passes upon the completion of guabcial foreclosure sale and
does not depend upon ratification by a Co&ee id(“[T]he District of Columbia and Virginia
do not require ratification of foreclosure sales. . . . These two jurisdictionstakouse of the
deed of trust, which gives the trustee a power of sale to foreclose upon default ohthia titve
deed of trust. With such a tool, foreclosure and the passing of title depend upon a valid sale
ratherthan a court of equity’s deternation that a sale is final.”if. D.C. SuPER. CT. R.CIv. P.
308 tequiringratification by the court of sales conducted pursuant to a court orpleticél

foreclosure) Consequently, any purported “ratification” of the npodicial foreclosure sale by

11



this Court would have no automatic legal effects and, therefore, isli@btrendering this matter
justiciable?

Under District of Columbia law and the Deed of Trust, the plaintiff was entdledrisue
either judicialor non-judicial foreclosure of the Property. Having pursued to completion a non-
judicial foreclosure, however, the plaintifas rendereis sole claim for foreclosuneo longer
live. As a resultthe instant actiois now moot, and the parties’ invitan to resolve the merits
of their dispute regarding th@aintiff’'s entitlement tgudicial foreclosurenust be declined
[II.  CONCLUSION

For the foregoing reasons, the instant action is moot. Accordingly, the plaimitffion
for summary judgment idenied as moot, the defendant’s motion to cancel the foreclosure sale is
denied without prejudice, and the case is dismissed as mbetClerk of the United States
District Court for the District of Columbia is directed to close this case.

An appropriate Order accompanies this Memorandum Opinion.

Digitally signed by Hon. Beryl A.
Howell

DN: cn=Hon. Beryl A. Howell, 0=U.S.
District Court for the District of
Columbia, ou=Chief Judge,
email=Howell_Chambers@dcd.usco
urts.gov, c=US

Date: 2017.03.29 15:49:48 -04'00'

BERYL A. HOWELL
Chief Judge

Date: March9, 2017

2 Themootnessanalysisalsomight differ had the plaintiff included in its complaint a cause of action for

personal liability on the NoteSee Szeg®51 A.2d at 318 (holding lenders “may seek both a judgment against a
maker or guarantor of the deed of trust note andexliosure (judicial or nonjudicial) pursuant to the deed of trust,
and may do so in any sequencelo such claim was asserteAssuming compliance with the applicable statutes
of limitations, however, the plaintiff remains entitled to pursue anyidefig between the proceeds of the
foreclosure sale and the defendant’s liability under the Neé= Jefferson Fed. Sav. & Loan Ass’n v. Berks Title
Ins. Co, 472 A.2d 893, 894 n.2 (D.C. 1984) (“When a foreclosure sale results frgpowee of sale conferred by
the deed of trust, a civil action may be brought by the creditor for therdmbtine deficiency.” (citindrinley v.
Friedman 159 A.2d 668 (D.C. 1960Moffman v. Sheahjri21 F.2d 861 (D.C. Cir. 1941))While the plaintiff's
original complaint rquests a deficiency judgment pursuant to D.C. Code&l&2seeCompl. at 146the plaintiff's
response to the Court’s order directing the plaintiff to detail the rémgaielief sought in this lawsyiincluding its
Revised Proposed Order, makes no reference to recoupment of any defidiatsyever At this late datehaving
failed to press a claim for a deficientlye plaintiff mustfile a separate actioto pursue any such relieAccord Fox
v. Bd. of TrusteesA2 F.3d 135, 142 (2d Cir. 1994)afing, inaffirming district court’s denial of leave to amend
complaint to add live damages claim to otherwise moot, tageperceive no basis to allow a belated claim for
damages to breathe life into antbund dispute” (internal quotation marks omitted)).
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