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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEVEN ELLISON

P laintiff,

v Civil Action No. 16602
DAR

NANCY A. BERRYHILL,!
Acting Commissioner of Social Security,

Defendant.

MEM ORANDUM OPINION

Plaintiff Steven Elison (“Plaintiff’) commenced this action against thcting
Commissioner of Social Secur§§Defendant”) pursuant to 42 U.S.C. 8§ 405(g), seeking reversal
of an Administrative Law Judge’s decision denyiRdaintiff's claim for Supplemental Social
Income Benefits.See Complaint ECFNo. 1) at 1. Pendingfor determinationby the court are
Plaintiff's Motion for Judgment of Reversal (“Plaintiff's Motion”ECFNo. 10) and Defendant’s
Motion for Judgment oAffirmance (“Defendant’s Motion”) ECF No. 1).2 Upon consideration
of the motions, the memoranda in support thereof and opposition thereto, thetedvenisecord,
and the ent& record herein, the court will grant, in p&gintiff's Motion anddery Defendant’s

Motion.

! Pursuant to Rule 25(d) of the Federal Rules of Civil PramdNancy A. Berryhill, who currently serves as the
Acting Commissioner of Social Security for the Social Siggédministration, will be substituted for the former
Acting Commissioner, Carolyn W. Colvin.

2The parties have consented to proceed before the undersigjted States Magistrate Judge, pursuad8td.S.C.
8 636(c), Fed.R. Civ. P. @hd Local Civil Rule 73.1SeeConsent (ECF Nos. 13 and 18).
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FACTUAL BACKGROUND

OnSeptember 132012, Phaintiff applied for Supplemental Security Income Benefitder
Title XV1 of the Social Security Act, alleginecember 5, 2005 as the onset date aflibability.
Plaintiffs Memorandum(ECF No. 101) at 1 Plaintiff cited gout, arthritis, swollen joint and
hypertension as the bases for his claim of disabilitg. The Social Security Administration
(“SSA™) denied Plaintiffs disability claims initially and upon reconsideratiokd.

Following the denial, Plaintiff requested a hearing before an Adminstrd.aw Judge
(“ALJ”) . Said hearing tookplace onJune 24, 2014.1d. at 2. On November 5, 2014the ALJ
denied Plaintiff’'s claim finding thatPlaintiff wasnot disabled withinthe meaning of the Social
Security Act.Id. at2. In the decisionthe ALJ utiized the five-step processutined in20 C.F.R.
§416.920to determine whether Plaintiff was disable@idministrative Record (“AR”YECFNo.
7-3) at5.

At Step Onethe ALJ found that Plaintiffhadnot engage in substantial gainful activity
since the application datdd. at 7. At Step Two,the ALJ found that Plaintiff suffered from te
following severe impairmentsigouty arthritis and osteoarthritis and alled disordl 1d. At Step
Three, the ALJ found that Plaintiff’'s impairmedid not meebr medcally equal the severity of
any listed impairments in 20 .€.R.Part 404, Subpart P, Appendix dpecifically considering
Listing 1.02 Id. at 83 At StepFour, theALJ conducted a residual functional capacity assessment
of the Plaintiff and foundhat Plaintiff had theresidual functional capacity to perforess than
full range of mediumwork as defied in 20 CFR 416.967(c), but codidquently balance, stoop,
kned, crouch, crawlclimb ramps and stairand occasionally climb ropes, ladder and scaffolds.

Id. Additionally, the ALJ found that Plaintiff was unable to perform aagt relevant workd. at

3 The ALJ found that Plaintiff's disability did not meet oedically equal the relevant listing, primarily because
Plaintiff's disability did not prevent himfrom ambulagj. 1d. at 8.
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12 At Step Five, after consideng Plaintiff's age, education, work experience, aedidual
functional capacity(“RFC”), theALJ determined that Plaintiffvas able to perform other woakd
thus wasnot disabled as defined by the Social Security Aéd. at 1718.

Thereafter Plaintiff soughtreview of the decision by the Appeals CouncRlaintiff’s
Memorandum(ECF No. 101) at 2 The Appeals Council jected Plaintiff's request, concluding

that there was no basis for granting review of the ALJ’s dduial.

CONTENTIONSOF THE PARTIES

Plaintiff contendsthat the ALJ’s decision must be reversé@causehis assessment of
Plaintiffs RFC was not supported by substantial evideritemarily, Plaintiff asserts thahe ALJ
failled to consider Plaintiff's “periodi flareups of gouty arthritis[]” Plaintiff's “primary
impairment[,]” when determining Plaintiff's RFC. Plaintiffs Memorandum at5. More
specffically, Plaintiff asserts that the ALJ’s failure to ddes the “frequency and duration” of
Plaintiff's flares resulted inaninaccurateanalysis of and determination with resped®taintiff’s
RFC. Plaintiff's Reply (ECF No. 16at 4. Plaintiff asserts that duringis episods of flares, he
hasdifficultly performing basic tasksndthe ALJ should have assessed Plaintiff's itgbito
sustain gainful employment during a flangp period to accurately discern Plaintiffs RFC.
Plaintiff's Memorandumat5 (“His flare-ups primarily impact his hands and his feet, and limit his
abilties to stand and walk, perform fine and gross manipulation, and perform actfitigasily
Iving.”). According to Plaintiff's testimony, th#aresinducedby his condition occuf'between
one time per week and one time per month” and “the length of the golil Wergreported to be
anywhere froma few days to two weeks.Id. at 6.

Given the gnificant limitation of motor movemest caused by his reoccurring flares,

Plaintiff argues that the vocational expert could not hareidered thee impairmentsandstill
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found Plaintiff capable of performing gainful employment activity, particularly afteingtaturing
the administrative hearing thatif an individual was absent from work as little as two days per
month, the individual would not be employablePlaintiff's Reply at 4 €iting AR at 7§. Plaintiff
concludes that as a result of the ALJ’s failuredosider the effeaf Plaintiff's gout flares on his
ability to sustain substantial gainful employment, the RFC finding thattifPlacould perform
“medium exertional’work is unsupported by sulasttial evidence in the recordSeeid. at 23.

In response Defendant asserts that the ALJ's RFC determinationwhich the ALJ
concluekd thatPlaintiff could perform dimited range of medium work includingtanding sitting
or walking for six hours in an eighbur day, was supported by substantial evidence in the record
As argued by Defendant,substantial evidencexisted in the record to suppotiie ALJ’s
determination including the medical opinion of Dr. Randi Abramson (excluding her April 2012
letter), Dr. Fizzeh Nelsoesiderio, a disability determination services physjcamd Plaintiff’s
own testimony concerning hability to performdaily activiies Defendant's Memorandum at-11
12.

In reply, Plaintiff reasserts the aforementioned arguments and chalenges Defendant’s
attempt to apply @osthoc rationalization to the ALJ’s decision to deny Plaintiff's claim for
benefits. In response, Defendant asserts that Plaintiff’'s claims lack merithendLJ properly
considered the evidence in the record and determined, based on substantia¢ ethdé Riaintiff

was not disabled under the statutory definition outlined by the SSA.

STATUTORY FRAM EWORK
The Social Securitct of 1935 (“the Act”) established a framework to provide “disability

insurance benefits” to eligible individuals and “supplemental securiynat to individuals who
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have attained the age of 65, are blind, or disablet2”U.S.C. 88 423, 1381, 138lda.he Act
defines “disability” for norblind individuals as “inability to engage in any substantial gainful
activity by reason of any medically determinable physical antah@mpairment which can be
expected to result in death or which has lasted or can be expected to last for a coptmioalis

of not less than 12 months 42 U.S.C. § 423(d)(1)(A); 20 C.F.R. § 416.90% “disabled”
individual is eligible for supplemeait security income if he or she meets additional statutory
requirements concerning income and resourd@29J.S.C. § 1382(a)The SSAhas promulgated
regulations, pursuant to the Act, outlining a fstep process for determining disability of adults.
See 20 C.F.R. 88 404.1520, 416.920.

First, the agency evaluates whether the claimant is “doing substaitifdl activity.” If
so, the agency concludes that the claimant is not disabled. 20 C.F.R. 88 40%4%R0(&b);
416.920(a)(4)(i), (b).

Secod, if the claimant is not engaging in substantial gainful actMhbe agency
determines whether the claimant hassaveremedically determinable physical or medical
impairment that meets the duration requirement . .. or a combinatiopadments that isevere
and meets the duration requirement . .. .” 20 C.F.R. 88 404.1520(a)@)@)920(a)(4)(ii).

Third, if deemedseverethe next question becomes whether the impairment “meets or
equals one of thistings” in 20 C.F.R. § 404.1525(a)emphasis added)The “listings” refer to a
“listing of impairments” which “describes for each of the major bodyesys impaments that
[the agency] considers to be severe enough to prevent an individual from doing anyagdirifyl
regardless of his or her age, education, or work experieht.e.”

Fourth, if the claimant’s impairment does not satisfy one oflistiags, the agency assesses

the claimant's “residual functional capacity” to see whether the clainsastili capable of
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performing “past relevant work.20 C.F.R. § 404.1520lf so, the claimant is not disabledd.
Residual functional capacity is “the most [an individual] can stil do defip# or her] limitations.”
20 C.F.R. § 404.1545.

Fifth, and finally, if the claimant is unable to perform his or her “past relevant winl,”
agency evaluates the claimant’'s ‘“residual functional capacity and . . . agati@d and work
experience to see if [he or she] can make adjustmenbthter work.” 20 C.F.R. 88
404.1520(a)(4)(v)(9); 416.920(a)(4)(v), (9)If the claimant cannot ake such an adjustment, the

agency finds that the individual ‘igisabled. 20 C.F.R. 88 404.1520(g)(1), 416.920(g)(1).

APPLICABLE STANDARD OF REVIEW

A claimant may seek judicial review in a district court of “any final decision r&f t
Commissioner of Social Security made after a hearing to which he paatya .. ."42 U.S.C. §
405(g). The Commissioner's ultimate determination wil not be disturbédt is based on
substantial evidence in the record and correctly applies the relevanstagdards.” Butler v.
Barnhart, 353 F.3d 992, 999 (. Cir. 2004)(citations omitted) In other words, a “district court’s
review of the $SA] findings of fact is limited to whether those findings are supported by
substantial evidence.'Broylesv. Astrue, 910 F. Supp. 2d 55, 60 (D.D.C. 2012) (citations omitted).
Substantial evidence is such relevant evidenca asasonable mind might acteg adequate to
support a conclusion.” Butler, 353 F.3d at 999 (internal quotation marks omitted) (citing
Richardson v. Perales, 402 U.S. 389, 401 (1971)Xhe test requires “more than a scintila, but can
be satisfied by something less than a preponderance of eviddiacécitation omitted) (internal

guotation marks omitted).
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The United State€ourt of Appeals for the District of Columbia Circuit hasetved that
“[s]ubstantialevidence review is highly deferential to the agency-fiader,” Rossello ex rel.
Rossellov. Astrue, 529 F.3d 1181, 1185 (D.C. Cir. 2008), and that “a reviewing judge must uphold
the ALJ’s legal ‘determination if it . . . is hitainted by an error of law, Jeffriesv. Astrue, 723 F.
Supp. 2d 185, 189 (D.D.C. 2010) (quotiBgith v. Bowen, 826 F.2d 1120, 1121 (D.C. Cir. 1987));
see also Nicholson v. Soc. Sec. Admin., 895 F. Supp. 2d 101, 103 (D.D.C. 2012) (citation omitted)
(internal quotation mark and alteration omitted) (noting that the inquiry upon judeiadw
“examines whether the ALJ has analyzed all evidence and has sufficxplained the weight
he had given to obviously probative exhibitsQuthriev. Astrue, 604F. Supp. 2d 104, 112 (D.D.C.
2009) (citation omitted) (noting that the court is “not to review the casedd® or reweigh the
evidence”). The plaintiff bearsthe “burden of demonstrating that the Commissioner’'s decision
[was] not based on substant&lidence or that incorrect legal standards were applisgtLtdrow
v. Astrue, No. 111385, 2012 WL 2877697, at *6 (D.D.C. July 11, 2012) (citation omittead;

also Charlesv. Astrue, 854 F. Supp. 2d 22, 28 (D.D.C. 2012).

DISCUSSION

For thefollowing reasonsthecourtfinds thatthe ALJ’s findings with respect to the ALJ’s
consideration of Plaintiff's limitations caused by his gout conditma supported by substantial
evidence in the recordbut that the hypothetical posed to the vocatdrexpert and the ALJ's
subsequent findingswhich contradictthe tesimony of the vocational expewyre not.

l. The Administrative Law Judgé\ppropriatelyConsidered the Limitatioa Caused by
Plaintiff's Episodic FlaresWhen Determining the RFC

Plaintiff argues thathe ALJ's failure to consider the physical limitations caused by

Plaintiff's episodic flare resulted in an RFC determination that inaccuradelyicts Plaintiff’s



Ellison v.Berryhill 8

work capabilties. The ALJ’'s decision however belies this contentio At Step Four of his
analysis, the ALJ opined:

After careful consideration of the evidence, the usigaed finds

that the claimant medically determinable impairments could
reasonably be expectedto cause the alleged symptoms; however, the
claimants statements concerning the intensity, persistence and
imiting effects of these symptoms are not entirely credible for the
reasons explained in this decision.

AR at 20. The ALJ went on to describe, in detail, his consideration aftifP&i physcal

imitations caused by his gotiares.
On September 26, 2012, Dr. Randi Abramson stated that the
claimants gout flaresup twice a month.. . On September 17, 2013,
Dr. Randi Abramson stated that the claimant had no-tipse of
gout since taking Allogrinol. . . . Dr. Abramson stated that when
the gout or osteoarthritis are activeinpacts the claimarg’ ability
to perform fine and gross motor movementd-dowever, Dr.
Abramsonstatedurther that the arthritis flares only about once per
month andher treatment records reflect that the claimant's gout is
well-controlled . . . . The claimant physician stated that the
claimant had no flareps after increasing himedications (Exhibit
8F/page?2; testimony).

Id. at 2023.

Social Security Ruling 98p requiresthat the RFC assessmeiniclude a narrative
discussion describing how the evidence supports eachconclusion, citing spedifial facts and
norntmedical evidence SSR 968p, 1996 WL 374184(July 2, 1996). The narrdve must ontain
a thorough discussion and analysis of the objective medical and otHencsyi including the
individual's complaints of pain and other symptoms and the adjudsapersonbobservations,
if appropriate; . . a resolution of any inconsistencies in the evidence as a vamale;. .a logical
explanation of the effects of the symptoms, including pain, oimdivedual's abilty to work. Id.

In assessing RF@he ALJ must discuss the claimant’'s ability to perform sustained work asivit

in anordinary work setting on aiegular and continuing basisld. (emphasis added)n addition,
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the ALJis required tadescribe themaximum amount of each workrelated activitya claimantcan
perform,based on the evidence available in the case retd(@mphasis added)lhe ALJ must
also explain‘fhow [he or she] considered and resolved any material inconsistencies or aesiguit
evident in the record, as well as the reasons for rejecting megira@ne in conflict with the
ultimate RFC determination.”Butler, 353 F.3d at 100Qnternal citations omitted)

Here, the ALJ found the April 2012 letter, in which Dr. Abramson concludad’thitiff
could only perform paitime work, to be inconsistent with her own notes, and the opinion of the
other examining physician.The record reflects that it was the insistency of this letter with
other evidence in the record which occasioned the ultimate determinatibie Ay.d. Plaintiff’s
flares were addressed in the decision and the ALJ determined thathetllerés occurred at least
once a month andccasionajl lastedas many as fivelays, the flares did not preclude Plaintiff
from working full time. Moreover, Plaintiff's testimony and the notes nfAbramson confirmed
that Plaintiff's flares are controlled, if not eliminategthenPlaintiff routnely comples with his
prescribed medication and adhetesis prescribedlietary and alcohol restrictiords. Thus, the
court finds that, given the inconsistenciesliscoveredin the record, the ALJ appropriately
considered the physical effects of Plaintiff's flas his abilty to work when determining his
RFC. Further, théLJ's decision to find Plaintiff capable for performing full time waka

medium exertional levelas supported by substantial evidence in the record.

4 While Plaintiff describes any consideration of the claimarmifseence to his prescribed medical treatment as “post
hac rationalization [,]" it is evident fromthe recordttttee ALJ considered Plaintiff's compliance with his medic
treatment as a factor to determine whether the flares iatiiBiaintiff from perforimg full time work. While not
explicitly stated as the basis for his RFC determinatiom/L] foundhat Dr. Abramson’s statement that Plaintiffs
flares ceased once on Allopurinol contradicts Plaintiff'sncliat his gout flares prevented him frontfpaming
substantial gainful employmentd. at 21 (“The above medical evidence of record contradietsimant's
allegations of having disabling limitations from goutlasteoarthritis, which, according to the claimantehav
prevented himfrom beingmployed at the substantially gainful activity levelsde also 20 C.F.R. § 404.1530 (“If
you do not follow the prescribed treatmentwithout a geadon, we will not find you disabled . .. .").
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1. The ALJ Erred in Failing to Considerthe Vocational ExpertComments Rgarding the
Limitations Caused by Plaintiffs Gout Flares \WWen Determining Whether Jobs
Consistent with Plaintif’'s RFCEXxist in the National EEonomy.

Plaintiff challengesthe ALJ's determination thabased on the vocational expert's
testimony, and after consideration Bfaintiff's age, education, work experience, and residual
functional capacityhe is not disabled under the terms of the Social SecurityA@&tep 5 of the
SSA analysis, an ALJ wilfobtain evidence from a vocational expert to clarify the effect of the
assesed limitations on the claimant’s past relevant work and/or other work withirertieining
occupational base (SSR-8%)” and pose Hypothetical questiongthat] reflect the specific
capacity/limitations established by the record as a whdleckard v. Apfel, 175 F. Supp. 2d 28,
31 (D.D.C. 2001) Reliance on the&estimony of a vocational expert, however, is erroneahgn
an ALJ"“fails to acurately describe the claimashysical impairments in any question posed to
the expert. Soanv. Astrue, 538 F. Supp. 2d 152, 155 (D.D.C. 20@8king Butler, 353 F.3d at
1000, 10051006; Simms v. Sullivan, 877 F.2d 1047, 1050 (D.C. Cir. 1989) (“Should an ALJ look
to the opinion ofa VE in determining the claimat’ ability to perform other work than he had
done before, the ALJ must accurately diecthe claimang physical impairments in any question
posed to the expert.”).

During the administrative hearing, the ALJ posed théwelg hypothetical to the
vocational expert:

Assume that a hypothetical person who has same age, education,
and work experience as the claimant, and who has the capacity to do
sedentary work, unskiled, with a sit/stand option, at wil; limited
general pblic contact. Can you identify any jobs such a

hypothetical person cgmerform on a sustained basis, and which
jobs exist in significant numbers in the national economy?

Assume that a hypothetical person who has samea@gegtion, and
work experience as the claimant, and who has the capacity to do
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light work, unskiled, with a sit/stand option, atwil; limted gerera

public contact. Can you identify any

jobs such a hypothetical person can perform on a sustained basis,

and which jobs exist in significant numbers in the national economy?
AR at 76.

In response to the ALJ’s hypothetical question, the voadtierpertidentified several
occupatios in both thesedentaryunskiled categoryi.,inspector and finisimachine operator)
and the light work, unskiled category with a sit/stand optioa, Gecurity worker and laundry
worker) that a person with the corresponding RFC could perfolch at 77> Following the
vocational expert’s response to the ALJ’s question, Plaintiff's cousgebdhevocatioral expert:

[l]s it your experiencethat someone,hypothetically, who would
miss, let’s say,aweekamonth without notice, without being able
to provide the employer with notice, and maybe would have to
leave the job the samedaywithout being able toprovide notice,
would that personbe able to remain employed in thesepositions?

The vocational expert replietho” to that question.ld. However, he ALJ opinedthat,
“based on the testimony of the vocation expert claimants age, education, work experience,
and residual functional capacity, the claimant is capable of making essfigicadjustment to other
work that exists in signifent numbers in theational economy(]” and a “finding ohbt dsabled’
is therefore appropriate under the framework ofahevecited rules 1d. at 24.

The courtfinds a gap betweehe testimony of the vocational expert and the findings of
the ALJ. The ALJ rot only posed a hypothetical which waéirm, but alsocapparently ignored

the expert’s response to the questioning of Plaintiff's coundeln determining P laintiff’ability

to perform substantial gainful activity. Lockardv. Apfel, 175F. Supp. 2d 28, 33 (D.D.C. 2001)

°®The ALJ's decision identifies an alternative sgobf available to the Plaintiff in the national econahat differs,

in part, fromthose identified by the vocational experirdphis testimony, to include: janitor, warehouse wonkér a
packer (in the medium, unskilled work category) and madkimber and laundry worker (in the light, unskilled work
category).SeeAR at 234.
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this court heldthat “[i] f the ALJ ha[s] the obligation[]to pose a hypothetical that acately
represents the claimast physical and mental condtions. ., then it must follow that his
hypothetical question to the a@tional expert present a faithful summary bé ttreating
physicians diagnosis unless the ALJ provides good reason to disregard that phgsician
conclusions.

While arguablyinsufficient at Step Ro to constitute a limitation thabmpletely negates
Plaintiff's ability to work, the physical limitations occasioned bymRifis episodic flares were
essential tothe description of Plaiiffs physician condition and aecessaryactor for the
vocational expert to consider in order to render an accurate determinatio®.testimony of
Plaintiff and the medical records of Dr. Abramson, stating that Flairgpisodic gout flares limit
his motor movemengtswereuncontroverted by the evidence in the recoAR at20-21 (“On
October 12, 2012Dr. Abramson stated that the claimant exhibited mid gout limitatipr&Dr.
Abramson stated that when the gout or osteoarthritis are acimpadts the claimarg’ abilty to
performfine and gross motor movements.8gealso AR at 7274 (testimonyof Plaintiff). Thus,
without evidence to the contrary, or substantial reason to exclude the flarea ttescription of
Plaintiff's condition, the ALJ’s failed to accurately summar&intiff’'s condition. Further, the
ALJ’s determination, proposedly based on the vocational expert’'s testimoragtjircdntradicts
the vocational expert's testimony that an individual who suffered from occagibiyalcal
imitations that caused him to be absent from work unexpectedly and for a pedagisoivould
be unemployable in the occupations listed by the vocational expert.

As a resultthe court finds that substantial evidence does not support the ALJ’s findings
with regard to Plaintiff’'s abilty to perform the jobs identified by theat@mmal expert. Thughe

court will remand the matter adlow the ALJ tqpose an accurate desaagpt of Plaintiff's physical
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condition, to intude the limitations causedbys gout fares, to a vocational expert, and thereatfter,
to make further findings regardinghether jols existin the national economthat Plaintiff can

perform.

CONCLUSION

It is therefore, this 28day ofJune 2017

ORDERED thatPlaintiff’'s Motion for Judgment of Revers&dCF No. 10 is GRANTED
IN PART, and that this matteés remanded for further findingsn accordance with the instant
MemorandumOpinion; andit is

FURTHER ORDERED that Defendant’'s Motion for Judgmeot Affirmance (ECF No.

11) is DENIED.

/sl
DEBORAH A. ROBINSON
United States Magistrate Judge




