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OGOQTCPFWO QRKPKQP

Rnckpvkhh Xgtpqp Gctng dtqwijv vjku cevkqp cickpuv fghgpfcpvu. vjg Wpkvgf Uvcvgu Fgrctvogpv

qh Lwuvkeg *ÐFQLÑ+ cpf vjg Wpkvgf Uvcvgu Cvvqtpg{ hqt vjg Fkuvtkev qh Eqnwodkc. wpfgt vjg Htggfqo

qh Kphqtocvkqp Cev *ÐHQKCÑ+. 7 W0U0E0 ¸ 774 et seq0 Eqorn0 ]Fmv0 % 3_ cv 303 Rnckpvkhh uggmu vq

eqorgn fghgpfcpvu vq rtqfweg Ðvjg Itcpf Lwt{Óu Vcz Pwodgt hqt Fkuvtkev qh Eqnwodkc etkokpcn

hgnqp{ Ecug Pwodgt% H065;8/:7. eqpegtpkpi cp{ kpfkevogpv kuuwgf hqt vjcv ecug0Ñ Id. Fghgpfcpvu

jcxg oqxgf vq fkuokuu vjg ecug hqt ncem qh uwdlgev ocvvgt lwtkufkevkqp qt kp vjg cnvgtpcvkxg. hqt

uwooct{ lwfiogpv. qp vjg itqwpf vjcv itcpf lwt{ vcz pwodgtu jcxg pgxgt gzkuvgf0 Fghu0Ó Oqv0 vq

Fkuokuu qt Cnvgtpcvkxgn{ hqt Uwoo0 L0 ]Fmv0 % 32_ *ÐFghu0Ó Oqv0Ñ+ cv 3= Cvvcej0 5 vq Fghu0Ó Oqv0.

3 Rnckpvkhh uwgf vjg Wpkvgf Uvcvgu Cvvqtpg{ hqt vjg Fkuvtkev qh Eqnwodkc. Eqorn0 cv 3. dwv vjcv
rqtvkqp qh vjg uwkv yknn dg fkuokuugf dgecwug HQKC Ðrtqxkfgu c ecwug qh cevkqp qpn{ cickpuv hgfgtcn
cigpekgu0Ñ Vazquez v. U.S. Dep’t of Justice. 986 H0 Uwrr0 4f 339. 33; *F0F0E0 4233+=
7 W0U0E0 ¸ 774*c+*6+*D+ *Ð]V_jg fkuvtkev eqwtv 0 0 0 jcu lwtkufkevkqp vq gplqkp vjg cigpe{ htqo
ykvjjqnfkpi cigpe{ tgeqtfu cpf vq qtfgt vjg rtqfwevkqp qh cp{ cigpe{ tgeqtfu kortqrgtn{ ykvjjgnf
htqo vjg eqornckpcpv0Ñ+. Yjkng vjg kuuwg qh yjgvjgt eqorqpgpvu qh c hgfgtcn cigpe{ ctg rtqrgt
rctvkgu kp c HQKC cevkqp Ðku pqv ugvvngf kp vjku Ektewkv.Ñ Mingo v. U.S. Dep’t of Justice. 9;5 H0 Uwrr0
4f 669. 673 *F0F0E0 4233+. eqwtvu kp vjku Ektewkv jcxg fkuokuugf vjg eqorqpgpv rctvkgu yjgtg vjg
FQL ku c rtqrgtn{ pcogf fghgpfcpv0 See, e.g., Vasquez. 986 H0 Uwrr0 4f cv 33; *qdugtxkpi vjcv
Ðvjg ]e_qwtv pggf pqv fygnn qp vjg kuuwg dgecwug 0 0 0 FQL ku c pcogf fghgpfcpvÑ+= Mingo. 9;5 H0
Uwrr0 4f cv 673.
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Fghu0Ó Ogo0 qh R0 ( C0 kp Uwrr0 qh Fghu0Ó Oqv0 ]Fmv0 % 32/5_ *ÐFghu0Ó Ogo0Ñ+ cv 30 Ceeqtfkpi vq

fghgpfcpvu. ukpeg itcpf lwt{ vcz pwodgtu fq pqv gzkuv. vjgtg ycu pq pggf vq eqpfwev c hwvkng ugctej

vq hkpf vjgo0 Fghu0Ó Ogo0 cv 30

Wpfgt vjgug ektewouvcpegu. vjgtg ku ecug ncy vjcv yqwnf uwrrqtv vjg fkuokuucn qh vjg cevkqp

qp vjg dcuku vjcv vjku Eqwtv ncemu lwtkufkevkqp0 Dwv kp vjg gxgpv vjg Eqwtv ku tgswktgf vq cuuguu vjg

cfgswce{ cpf1qt vjg hwvknkv{ qh vjg ugctej dcugf qp vjg gxkfgpvkct{ tgeqtf. vjg Eqwtv yknn gpvgt

lwfiogpv kp hcxqt qh fghgpfcpvu dgecwug vjgtg ku pq igpwkpg fkurwvg qh ocvgtkcn hcev eqpegtpkpi

vjg gzkuvgpeg qh vjg tgeqtfu cpf vjg ncem qh cp{ qdnkicvkqp vq ugctej hqt vjgo0

DCEMITQWPF

Vjg hcevu ctg pqv kp fkurwvg0 Rnckpvkhh ycu eqpxkevgf qh ugxgtcn etkogu fwtkpi vjg 3;:2u0

Eqorn0 cv 3Î40 Jg ycu cnuq ejctigf kp vjg Uwrgtkqt Eqwtv hqt vjg Fkuvtkev qh Eqnwodkc kp hgnqp{

ecug pwodgt H065;8/:70 Id. cv 40 Vjg ejctig ycu fkuokuugf fwtkpi vjg itcpf lwt{ rjcug qh vjg

kpxguvkicvkqp qp qt ctqwpf Crtkn 32. 3;:80 Cvvcej0 4 vq Fghu0Ó Oqv0. Fgen0 qh Fcxkf Nwe¦{pumk

]Fmv0 % 32/4_ *ÐNwe¦{pumk Fgen0Ñ+ ̨ ;0 D{ ngvvgt fcvgf Lwn{ 4. 4237. rnckpvkhh ugpv c HQKC tgswguv

vq vjg Vcz Fkxkukqp qh vjg FQL cumkpi hqt vjg vcz pwodgt qh vjg itcpf lwt{ htqo vjcv ecug0 Gz0 3

vq Eqorn= Nwe¦{pumk Fgen0 ̨ 60

Qp Cwiwuv 6. 4237. vjg Gzgewvkxg Qhhkeg qh vjg Wpkvgf Uvcvgu Cvvqtpg{u *ÐGQWUCÑ+

tgurqpfgf qp vjg FQLÓu dgjcnh. gzrnckpkpi vjcv Ð]i_tcpf lwt{ ocvgtkcn ku gzgorv htqo ocpfcvqt{

tgngcugÑ dgecwug kv ku Ðurgekhkecnn{ gzgorvgf htqo fkuenquwtg d{ uvcvwvg0Ñ Gz0 4 vq Eqorn0=

Nwe¦{pumk Fgen0 ̨ 70 Rnckpvkhh hkngf cp crrgcn ykvj vjg FQLÓu Qhhkeg qh Kphqtocvkqp Rqnke{ *ÐQKRÑ+0

Gz0 5 vq Eqorn0= Nwe¦{pumk Fgen0 ̨ 80 QKR chhktogf vjg GQWUCÓu fgvgtokpcvkqp. dwv kpuvgcf qh

tgn{kpi qp vjg uvcvwvqt{ fkuenquwtg rtqjkdkvkqp gzgorvkqp. kv uvcvgf vjcv vjg ÐGQWUC fqgu pqv

ockpvckp cp{ kphqtocvkqp eqpegtpkpi vjg v{rg qh tgeqtfu 0 0 0 fguetkdgf kp ]GctngÓu_ tgswguv ngvvgt0Ñ
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Gz0 6 vq Eqorn0= Nwe¦{pumk Fgen0 ̨ :0 Cffkvkqpcnn{. QKR gzrnckpgf vjcv kv Ðjcu pgxgt hqwpf cp{

kpfkecvkqp vjcv vjku v{rg qh tgeqtf jcu gxgt gzkuvgf ykvjkp cp{ eqorqpgpv qh vjg Fgrctvogpv qh

Lwuvkeg0Ñ Gz0 6 vq Eqorn0= Nwe¦{pumk Fgen0 ̨ :0

Rnckpvkhh uggmu tgxkgy qh QKRÓu fgekukqp0 SeeEqorn0 cv 4Î60 Fghgpfcpvu vcmg vjg rqukvkqp

vjcv vjg Eqwtv ncemu lwtkufkevkqp vq tgxkgy c HQKC tgswguv hqt ocvgtkcn vjcv fqgu pqv gzkuv ukpeg vjg

uvcvwvg yqwnf pqv crrn{ kp vjcv ektewouvcpeg cpf. kp vjg cnvgtpcvkxg. vjg{ ctiwg vjcv lwfiogpv

ujqwnf dg gpvgtgf kp hcxqt qh fghgpfcpvu ukpeg vjg{ jcxg eqornkgf ykvj vjgkt HQKC qdnkicvkqpu0

Fghu0Ó Ogo0 cv 30 Kp uwrrqtv qh vjgkt oqvkqp. fghgpfcpvu tgn{ wrqp vjg fgenctcvkqp qh Fcxkf

Nwe¦{pumk. cp cvvqtpg{ kp vjg GQWUC. yjq eqqtfkpcvgf vjg FQLÓu tgurqpug vq rnckpvkhhÓu HQKC

tgswguv0 See Nwe¦{pumk Fgen0 ̨ 50

Ot0 Nwe¦{pumk ugctejgf hqt rnckpvkhhÓu hktuv cpf ncuv pcog wukpi vjg Fkuvtkev qh EqnwodkcÓu

eqwtv ecugu qpnkpg ygdrcig0 Id. ̨ ;0 Jg hqwpf hgnqp{ ecug % H/65;8/:7. dwv vjg qpnkpg u{uvgo fkf

pqv eqpvckp c vcz KF pwodgt0 Id0 Ot0 Nwe¦{pumk uvcvgu. dcugf qp jku gzrgtkgpeg cu cp Cvvqtpg{

Cfxkuqt ykvj vjg GQWUC. vjcv Ðvjgtg ctg pq Òvcz pwodgtuÓ cuuqekcvgf ykvj itcpf lwtkgu kp F0E0

Uwrgtkqt Eqwtv0Ñ Id.

Ot0 Nwe¦{pumk cnuq eqpvcevgf Ejtkuvkpc Vtqkcpk. cp Cvvqtpg{/Cfxkuqt qh vjg FQLÓu Qhhkeg

qh Kphqtocvkqp Rqnke{0 Id. Jgt tgurqpukdknkvkgu kpenwfg tgxkgykpi. xgtkh{kpi. cpf cflwfkecvkpi

HQKC tgswguvqtuÓ crrgcnu. id.. cpf ujg cflwfkecvgf rnckpvkhhÓu crrgcn0 See Gz0 6 vq Eqorn0 cv 40

Ou0 Vtqkcpk kphqtogf Ot0 Nwe¦{pumk vjcv. vq jgt mpqyngfig. Ðvjgtg ku pq tgeqtf u{uvgo cp{yjgtg

ykvjkp FQL kp yjkej tgurqpukxg tgeqtfu yqwnf dg nqecvgfÑ dgecwug itcpf lwt{ vcz pwodgtu fq pqv

gzkuv0 Nwe¦{pumk Fgen0 ̨ ;0

Ot0 Nwe¦{pumk cnuq eqpvcevgf Tkejctf Vkuejpgt. yjq ku vjg Ejkgh qh vjg Uwrgtkqt Eqwtv

Fkxkukqp cv vjg Wpkvgf Uvcvgu Cvvqtpg{Óu Qhhkeg hqt vjg Fkuvtkev qh Eqnwodkc0 Id. Vjg Wpkvgf Uvcvgu
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Cvvqtpg{ hqt vjg Fkuvtkev qh Eqnwodkc rtqugewvgu hgfgtcn qhhgpugu. cu ygnn cu oquv qh vjg nqecn

etkogu ykvjkp vjg Fkuvtkev. cpf vjg Uwrgtkqt Eqwtv Fkxkukqp jcpfngu vjqug rtqugewvkqpu0 Id. Ot0

Vkuejpgt jcu yqtmgf kp vjcv qhhkeg ukpeg Qevqdgt 3;:7. c vkog rgtkqf vjcv kpenwfgu vjg rgtkqf yjgp

hgnqp{ ecug % H/65;8/:7 ycu fkuokuugf0 Id. Ceeqtfkpi vq Ot0 Vkuejpgt. itcpf lwtkgu kp F0E0

Uwrgtkqt Eqwtv Ðfq pqv Î cpf pgxgt jcxg jcf Î vcz pwodgtu0Ñ Id.

Dcugf qp jku kpvgtxkgyu ykvj Ot0 Vkuejpgt cpf Ou0 Vtqkcpk. jku ugctej wukpi vjg Fkuvtkev

qh EqnwodkcÓu ygdrcig. cpf jku qyp gzrgtkgpeg cu cp Cvvqtpg{ Cfxkuqt ykvj vjg GQWUC. Ot0

Nwe¦{pumk eqpenwfgf vjcv Ðvjg tgswguvgf kphqtocvkqp fqgu pqv gzkuv.Ñ uq Ðvjgtg ku pq tgeqtf u{uvgo

kp yjkej tgurqpukxg tgeqtfu ctg nkmgn{ vq dg nqecvgf0Ñ Id.

Rnckpvkhh hkngf c vkogn{ qrrqukvkqp vq fghgpfcpvuÓ oqvkqp. cpf kp kv. jg cuugtvu vjcv jg ycu

vqnf d{ c lcknjqwug ncy{gt vjcv cnn kpfkevogpvu owuv dg hkngf ykvj vjg Vcz Fkxkukqp qh vjg FQL cpf

dg ikxgp c vcz pwodgt vq dg xcnkf0 Chh0 kp Uwrr0. Gz0 3 vq Rn0Óu Oqv0 qh Qrr0 vq Fghu0Ó Oqv0 ykvj

R0 ( C0 kp Uwrr0 ]Fmv0 % 34_ *ÐRn0Óu Chh0Ñ+ cv 30

UVCPFCTF QH TGXKGY

K0 Uwdlgev Ocvvgt Lwtkufkevkqp

Wpfgt Twng 34*d+*3+. vjg rnckpvkhh dgctu vjg dwtfgp qh guvcdnkujkpi lwtkufkevkqp d{ c

rtgrqpfgtcpeg qh vjg gxkfgpeg0 See Lujan v. Defs. of Wildlife. 726 W0U0 777. 783 *3;;4+= Shekoyan

v. Sibley Int’l Corp.. 439 H0 Uwrr0 4f 7;. 85 *F0F0E0 4224+0 Hgfgtcn eqwtvu ctg eqwtvu qh nkokvgf

lwtkufkevkqp cpf vjg ncy rtguwogu vjcv Ðc ecwug nkgu qwvukfg vjku nkokvgf lwtkufkevkqp0Ñ Kokkonen v. 

Guardian Life Ins. Co. of Am.. 733 W0U0 597. 599 *3;;6+= see also Gen. Motors Corp. v. Envtl. 

Prot. Agency. 585 H05f 664. 66: *F0E0 Ekt0 4226+ *ÐCu c eqwtv qh nkokvgf lwtkufkevkqp. yg dgikp.

cpf gpf. ykvj cp gzcokpcvkqp qh qwt lwtkufkevkqp0Ñ+0 Ð]D_gecwug uwdlgev/ocvvgt lwtkufkevkqp ku Òcp

Ctv]keng_ KKK cu ygnn cu c uvcvwvqt{ tgswktgogpv 0 0 0 pq cevkqp qh vjg rctvkgu ecp eqphgt uwdlgev/ocvvgt
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lwtkufkevkqp wrqp c hgfgtcn eqwtv0ÓÑ Akinseye v. District of Columbia. 55; H05f ;92. ;93 *F0E0 Ekt0

4225+. swqvkpi Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guinee. 678 W0U0 8;6. 924

*3;:4+0

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu hqt ncem qh lwtkufkevkqp. vjg eqwtv Ðku pqv nkokvgf vq

vjg cnngicvkqpu qh vjg eqornckpv0Ñ Hohri v. United States. 9:4 H04f 449. 463 *F0E0 Ekt0 3;:8+.

vacated on other grounds. 6:4 W0U0 86 *3;:9+0 Tcvjgt. Ðc eqwtv oc{ eqpukfgt uwej ocvgtkcnu

qwvukfg vjg rngcfkpiu cu kv fggou crrtqrtkcvg vq tguqnxg vjg swguvkqp ]qh_ yjgvjgt kv jcu lwtkufkevkqp

vq jgct vjg ecug0Ñ Scolaro v. D.C. Bd. of Elections & Ethics. 326 H0 Uwrr0 4f 3:. 44 *F0F0E0 4222+.

ekvkpi Herbert v. Nat’l Acad. of Scis.. ;96 H04f 3;4. 3;9 *F0E0 Ekt0 3;;4+= see also Jerome Stevens 

Pharm.. Inc. v. Food & Drug Admin.. 624 H05f 346;. 3475 *F0E0 Ekt0 4227+0

KK0 Uwooct{ Lwfiogpv

Uwooct{ lwfiogpv ku crrtqrtkcvg Ðkh vjg oqxcpv ujqyu vjcv vjgtg ku pq igpwkpg fkurwvg cu

vq cp{ ocvgtkcn hcev cpf vjg oqxcpv ku gpvkvngf vq lwfiogpv cu c ocvvgt qh ncy0Ñ Hgf0 T0 Ekx0 R0

78*c+0 Vjg rctv{ uggmkpi uwooct{ lwfiogpv Ðdgctu vjg kpkvkcn tgurqpukdknkv{ qh kphqtokpi vjg

fkuvtkev eqwtv qh vjg dcuku hqt kvu oqvkqp. cpf kfgpvkh{kpi vjqug rqtvkqpu qh vjg rngcfkpiu.

fgrqukvkqpu. cpuygtu vq kpvgttqicvqtkgu. cpf cfokuukqpu qp hkng. vqigvjgt ykvj vjg chhkfcxkvu. kh cp{.

yjkej kv dgnkgxgu fgoqpuvtcvg vjg cdugpeg qh c igpwkpg kuuwg qh ocvgtkcn hcev0Ñ Celotex Corp. v. 

Catrett. 699 W0U0 539. 545 *3;:8+ *kpvgtpcn swqvcvkqp octmu qokvvgf+0 Vq fghgcv uwooct{

lwfiogpv. vjg pqp/oqxkpi rctv{ owuv Ðfgukipcvg urgekhke hcevu ujqykpi vjcv vjgtg ku c igpwkpg

kuuwg hqt vtkcn0Ñ Id. cv 546 *kpvgtpcn swqvcvkqp octmu qokvvgf+0

Vjg ogtg gzkuvgpeg qh c hcevwcn fkurwvg ku kpuwhhkekgpv vq rtgenwfg uwooct{ lwfiogpv0

Anderson v. Liberty Lobby, Inc.. 699 W0U0 464. 469Î6: *3;:8+0 C fkurwvg ku ÐigpwkpgÑ qpn{ kh c

tgcuqpcdng hcev/hkpfgt eqwnf hkpf hqt vjg pqp/oqxkpi rctv{= c hcev ku ÐocvgtkcnÑ qpn{ kh kv ku ecrcdng
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qh chhgevkpi vjg qwveqog qh vjg nkvkicvkqp0 Id. cv 46:= Laningham v. U.S. Navy. :35 H04f 3458.

3463 *F0E0 Ekt0 3;:9+0 Kp cuuguukpi c rctv{Óu oqvkqp. vjg eqwtv owuv Ðxkgy vjg hcevu cpf ftcy

tgcuqpcdng kphgtgpegu Òkp vjg nkijv oquv hcxqtcdng vq vjg rctv{ qrrqukpi vjg uwooct{ lwfiogpv

oqvkqp0ÓÑ Scott v. Harris. 772 W0U0 594. 59: *4229+ *cnvgtcvkqpu qokvvgf+. swqvkpi United States 

v. Diebold, Inc.. 58; W0U0 876. 877 *3;84+ *rgt ewtkco+0

ÐHQKC ecugu ctg v{rkecnn{ cpf crrtqrtkcvgn{ fgekfgf qp oqvkqpu hqt uwooct{ lwfiogpv0Ñ

Moore v. Bush. 823 H0 Uwrr0 4f 8. 34 *F0F0E0 422;+0 Kp vjg HQKC eqpvgzv. Ðvjg uwhhkekgpe{ qh vjg

cigpe{Óu kfgpvkhkecvkqp qt tgvtkgxcn rtqegfwtgÑ owuv dg Ðigpwkpgn{ kp kuuwgÑ kp qtfgt hqt uwooct{

lwfiogpv vq dg kpcrrtqrtkcvg0 Weisberg v. Dep’t of Justice849 H04f 587. 593 p076 *F0E0 Ekt0

3;:2+. swqvkpi Founding Church of Scientology v. Nat’l Sec. Agency. 832 H04f :46. :58 *F0E0 Ekt0

3;9;+ *kpvgtpcn swqvcvkqp octmu qokvvgf+0 Jqygxgt. c rnckpvkhh Ðecppqv tgdwv vjg iqqf hckvj

rtguworvkqpÑ chhqtfgf vq cp cigpe{Óu uwrrqtvkpi chhkfcxkvu Ðvjtqwij rwtgn{ urgewncvkxg enckou

cdqwv vjg gzkuvgpeg cpf fkueqxgtcdknkv{ qh qvjgt fqewogpvu0Ñ Brown v. Dep’t of Justice. 964 H0

Uwrr0 4f 348. 34; *F0F0E0 4232+. swqvkpi SafeCard Servs., Inc. v. Sec. & Exch. Comm’n. ;48

H04f 33;9. 3422 *F0E0 Ekt0 3;;3+ *kpvgtpcn swqvcvkqp octmu cpf ekvcvkqpu qokvvgf+0

Hwtvjgt. yjgtg c rnckpvkhh jcu pqv rtqxkfgf gxkfgpeg vjcv cp cigpe{ cevgf kp dcf hckvj. Ðc

eqwtv oc{ cyctf uwooct{ lwfiogpv uqngn{ qp vjg dcuku qh kphqtocvkqp rtqxkfgf d{ vjg cigpe{ kp

fgenctcvkqpu.Ñ Moore. 823 H0 Uwrr0 4f cv 34. rtqxkfgf vjcv vjg fgenctcvkqpu ctg pqv Ðeqpenwuqt{]._

0 0 0 xciwg qt uyggrkpi0Ñ King v. U.S. Dep’t of Justice. :52 H04f 432. 43; *F0E0 Ekt0 3;:9+ *kpvgtpcn

ekvcvkqp cpf swqvcvkqp octmu qokvvgf+0 Vjg fkuvtkev eqwtv tgxkgyu vjg cigpe{Óu cevkqp fg pqxq. cpf

Ðvjg dwtfgp ku qp vjg cigpe{ vq uwuvckp kvu cevkqp0Ñ 7 W0U0E0 ¸ 774*c+*6+*D+= accord Military Audit 

Project v. Casey. 878 H04f 946. 95: *F0E0 Ekt0 3;:3+0



9

CPCN[UKU

Vq guvcdnkuj uwdlgev ocvvgt lwtkufkevkqp kp c HQKC ecug. rnckpvkhh owuv ujqy vjcv cp cigpe{

jcu *3+ kortqrgtn{ *4+ ykvjjgnf *5+ cigpe{ tgeqtfu0 Kissinger v. Reporters Comm. for Freedom 

of the Press. 667 W0U0 358. 372 *3;:2+= see also U.S. Dep’t of Justice v. Tax Analysts. 6;4 W0U0

358. 364 *3;:;+ *Ð]C_nn vjtgg ]ctg_ lwtkufkevkqpcn vgtouÑ cpf Ð]w_pnguu gcej qh vjgug etkvgtkc ku ogv.

c fkuvtkev eqwtv ncemu lwtkufkevkqp vq fgxkug tgogfkgu vq hqteg cp cigpe{ vq eqorn{ ykvj vjg HQKCÓu

fkuenquwtg tgswktgogpvuÑ+0 C hgfgtcn eqwtv qpn{ jcu lwtkufkevkqp Ðkh vjg cigpe{ jcu eqpvtcxgpgf cnn

vjtgg eqorqpgpvu qh vjku qdnkicvkqp0Ñ Kissinger. 667 W0U0 cv 3720 Kp qtfgt hqt c tgeqtf vq dg cp

Ðcigpe{ tgeqtfÑ ykvjkp vjg ogcpkpi qh HQKC. kv owuv hktuv dg etgcvgf qt qdvckpgf d{ vjg cigpe{0

Forsham v. Harris. 667 W0U0 38;. 3:4 *3;:2+0 Crrn{kpi vjqug rtkpekrngu. c eqwtv kp vjku fkuvtkev

jcu twngf. Ðkh kv ecp dg guvcdnkujgf vjtqwij chhkfcxkvu vjcv pq Òcigpe{ tgeqtfuÓ tgurqpukxg vq vjg

RnckpvkhhÓu tgswguvu ygtg hqwpf 0 0 0 chvgt c iqqf hckvj. tgcuqpcdng ugctej ycu eqpfwevgf. pq

lwtkufkevkqp tgockpuÑ dgecwug cigpe{ tgeqtfu owuv gzkuv vq dg kortqrgtn{ ykvjjgnf0 Kuffel v. U.S. 

Bureau of Prisons. ::4 H0 Uwrr0 3338. 3342 *F0F0E0 3;;7+= see alsoAm. Civil Liberties Union v. 

Cent. Intelligence Agency. :45 H05f 877. 889Î8: *F0E0 Ekt0 4238+ *chhktokpi fkuvtkev eqwtvÓu

fgekukqp vq fkuokuu HQKC ecug hqt ncem qh uwdlgev ocvvgt lwtkufkevkqp yjgtg vjg eqwtv hqwpf vjcv

Eqpitguukqpcn tgeqtfu ygtg pqv Ðcigpe{ tgeqtfuÑ cpf vjgtghqtg hgnn qwvukfg qh vjg ueqrg qh HQKC+0

Jqygxgt. vjgtg ku cnuq Ektewkv cwvjqtkv{ vjcv uwiiguvu vjcv vjg kpswkt{ kpvq uwhhkekgpe{ qh

vjg cnngicvkqp vjcv vjg cigpe{ jcu kortqrgtn{ ykvjjgnf tgeqtfu ku c ogtkvu/dcugf kpswkt{0 Kp

Sweetland v. Walters. 82 H05f :74. :77 *F0E0 Ekt0 3;;7+. vjg Ektewkv eqwtv chhktogf vjg fkuvtkev

eqwtvÓu fkuokuucn qh c HQKC ecug dgecwug vjg gpvkv{ cv kuuwg ycu pqv cp Ðcigpe{Ñ uwdlgev vq HQKC.

dwv qpn{ qp vjg itqwpfu vjcv vjg rnckpvkhh hckngf vq uvcvg c encko0 Vjg eqwtv pqvgf vjcv kv eqwnf pqv

Ðcitgg vjcv vjg fkuvtkev eqwtv ncemgf uwdlgev/ocvvgt lwtkufkevkqpÑ dgecwug vjg fkuvtkev eqwtv jcu



:

lwtkufkevkqp qxgt uwduvcpvkxg enckou ctkukpi wpfgt W0U0 ncyu0 Id. Vjg Ektewkv ocfg c ukoknct twnkpi

kp Citizens for Responsibility and Ethics in Washington v. Office of Administration. 788 H05f 43;.

447 *F0E0 Ekt0 422;+. yjgp kv chhktogf vjg fkuvtkev eqwtvÓu fgekukqp vjcv vjg qhhkeg kp swguvkqp ycu

pqv cp Ðcigpe{Ñ eqxgtgf d{ HQKC. cpf vjcv vjgtghqtg. rnckpvkhh jcf hckngf vq uvcvg c encko0

Jqygxgt. vjg eqwtv vqqm kuuwg ykvj vjg fkuvtkev eqwtvÓu fkuokuucn qh vjg eqornckpv hqt ncem qh uwdlgev

ocvvgt lwtkufkevkqp. uvcvkpi vjcv vjg rnckpvkhhÓu enckou Ðygtg pqv Òuq kpuwduvcpvkcn. korncwukdng.

hqtgenqugf d{ rtkqt fgekukqpu qh vjku Eqwtv. qt qvjgtykug eqorngvgn{ fgxqkf qh ogtkvÓ vq ycttcpv

Ò]f_kuokuucn hqt ncem qh uwdlgev/ocvvgt lwtkufkevkqp0ÓÑ Id.. swqvkpi Steel Co. v. Citizens for a Better 

Env’t. 745 W0U0 :5. :; *3;;:+0

Vjgtghqtg. vjku Eqwtv hggnu eqpuvtckpgf vq iq qp vq fgvgtokpg vjcv kh kv jcu lwtkufkevkqp.

lwfiogpv ujqwnf dg gpvgtgf kp hcxqt qh fghgpfcpvu0

ÐKp qtfgt vq qdvckp uwooct{ lwfiogpv vjg cigpe{ owuv ujqy vjcv kv ocfg c iqqf hckvj

ghhqtv vq eqpfwev c ugctej hqt vjg tgswguvgf tgeqtfu. wukpi ogvjqfu yjkej ecp dg tgcuqpcdn{

gzrgevgf vq rtqfweg vjg kphqtocvkqp tgswguvgf0Ñ Oglesby v. U.S. Dep’t of the Army. ;42 H04f 79.

8: *F0E0 Ekt0 3;;2+0 Dwv vjg cigpe{ Ðku pqv tgswktgf vq gzrgpf kvu nkokvgf tguqwtegu qp ugctejgu

hqt yjkej kv ku engct cv vjg qwvugv vjcv pq ugctej yknn rtqfweg vjg tgeqtfu uqwijv0Ñ Reyes v. U.S. 

Envtl. Prot. Agency. ;;3 H0 Uwrr0 4f 42. 49 *F0F0E0 4236+. ekvkpi Sack v. U.S. Dep’t of Def.. 8 H0

Uwrr0 5f 9:. :: *F0F0E0 4235+0 Ceeqtfkpin{. Ð]y_jgtg 0 0 0 vjg ]i_qxgtpogpvÓu fgenctcvkqpu

guvcdnkuj vjcv c ugctej yqwnf dg hwvkng 0 0 0 vjg tgcuqpcdng ugctej tgswktgf d{ HQKC oc{ dg pq

ugctej cv cnn0Ñ Id.. swqvkpi Amnesty Int’l USA v. Cent. Intelligence Agency. Pq0 29/EX/7657

*NCR+. 422: YN 473;;2:. cv ,33 p039 *U0F0P0[0 Lwpg 3;. 422:+0

C eqwtv oc{ cyctf uwooct{ lwfiogpv uqngn{ qp vjg dcuku qh kphqtocvkqp rtqxkfgf d{ vjg

cigpe{ kp fgenctcvkqpu cu nqpi cu vjg{ fguetkdg vjg tgcuqpu Ðhqt pqpfkuenquwtg ykvj tgcuqpcdn{



;

urgekhke fgvcknÑ cpf ctg pqv eqpvtqxgtvgf d{ Ðgxkfgpeg qh cigpe{ dcf hckvj0Ñ Military Audit Project.

878 H04f cv 95:0 Vjg eqwtv oc{ tgn{ qp fgenctcvkqpu vq fgvgtokpg yjgvjgt cp cigpe{ jcu rtqxgp

vjcv c ugctej ku hwvkng kh vjg fgenctcvkqpu ctg Ðtgncvkxgn{ fgvckngf.Ñ pqpeqpenwuqt{. cpf uwdokvvgf kp

iqqf hckvj0 Goland v. Cent. Intelligence Agency. 829 H04f 55;. 574 *F0E0 Ekt0 3;9:+. swqvkpi

Vaugh v. Rosen. 6:6 H04f :42. :48 *F0E0 Ekt0 3;95+ *Ð]C_hhkfcxkvu ctg gswcnn{ vtwuvyqtvj{ yjgp

vjg{ cxgt vjcv cnn fqewogpvu jcxg dggp rtqfwegf qt ctg wpkfgpvkhkcdng cu yjgp vjg{ cxgt vjcv

kfgpvkhkgf fqewogpvu ctg gzgorv0Ñ+0 ÐVjg cfgswce{ qh vjg chhkfcxkv owuv dg lwfigf 0 0 0 kp nkijv qh

vjg gpvktgv{ qh kvu eqpvgpvuÑ cpf yjgtg vjg fgenctcpvÓu tqng ujqyu hcoknkctkv{ ykvj yjcv kphqtocvkqp

ku cxckncdng xkc c ugctej. vjg fgenctcpv ku Ðrtguwogf cdng vq hcoknkctk¦g jkougnh ykvj yjcv ]tgeqtfu

vjg cigpe{_ fqgu cpf fqgu pqv ockpvckp0Ñ Am.-Arab Anti-Discrim. Comm. v. U.S. Dep’t of 

Homeland Sec.. 738 H0 Uwrr0 4f :5. :: *F0F0E0 4229+0 Cu c tguwnv. vjcv fgenctcpvÓu gzrncpcvkqp

vjcv vjg cigpe{ fqgu pqv ockpvckp kphqtocvkqp qp vjg uwdlgev Ðku uwhhkekgpv 0 0 0 vq gzrnckp yj{ c

ugctej yqwnf dg hwvkng cpf ku wppgeguuct{0Ñ Id.

Jgtg. fghgpfcpvu jcxg uwdokvvgf c fgenctcvkqp corn{ fgoqpuvtcvkpi vjcv c ugctej yqwnf dg

hwvkng dgecwug vjg fqewogpvu kp swguvkqp fq pqv gzkuv0 Ot0 Nwe¦{pumkÓu eqpenwukqp ku dcugf qp jku

rgtuqpcn mpqyngfig. cu ygnn cu kphqtocvkqp rtqxkfgf d{ qvjgt mpqyngfigcdng qhhkekcnu0 Jku qyp

mpqyngfig cpf gzrgtkgpeg. eqwrngf ykvj yjcv jg ngctpgf htqo gcej qh jku kpswktkgu. fgoqpuvtcvgu

c hcoknkctkv{ ykvj yjgvjgt vjg kphqtocvkqp uqwijv eqwnf dg tgvtkgxgf vjtqwij c ugctej qh cigpe{

tgeqtfu0 See id.*jqnfkpi vjcv yjgtg cp chhkfcxkv uvcvgf vjcv c ugctej yqwnf pqv rtqfweg vjg

kphqtocvkqp uqwijv d{ vjg rnckpvkhh. vjg chhkcpvÓu hcoknkctkv{ ykvj vjg uqwijv chvgt kphqtocvkqp.

dcugf qp jku qyp rgtuqpcn gzrgtkgpeg cu ygnn cu eqpxgtucvkqpu jg jcf ykvj qvjgt qhhkekcnu. ycu

uwhhkekgpv vq guvcdnkuj vjcv vjg iqxgtpogpv fkf pqv pggf vq c eqpfwev c ugctej+0
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RnckpvkhhÓu rtqhhgt qh jgctuc{ kphqtocvkqp jg tgegkxgf htqo Ðc ]l_cknjqwug ncy{gtÑ vjcv cnn

kpfkevogpvu Ðowuv dg hkngf vq vjg vcz ]f_kxkukqp 0 0 0 cpf ikxgp c vcz pwodgt.Ñ Rn0Óu Chh0 cv 3. ku pqv

gpqwij vq rwv vjg cigpe{Óu iqqf hckvj kpvq fqwdv0 See Ground Saucer Watch, Inc. v. Cent. 

Intelligence Agency. 8;4 H04f 992. 993 *F0E0 Ekt0 3;:3+0 Rnckpvkhh uwrrnkgu pq hcevu vjcv yqwnf

kpfkecvg vjcv vjg uqwteg qh vjku kphqtocvkqp jcf cp{ rgtuqpcn mpqyngfig qh vjg rtqegfwtgu jg ycu

fguetkdkpi. cpf c uvcvgogpv vjcv ncemu cp{ kpfkekc qh tgnkcdknkv{ cpf ku rwtg urgewncvkqp fqgu pqv

wpfgtokpg fghgpfcpvuÓ rtqqh jgtg0 See SafeCard Servs.. ;48 H04f cv 3422. swqvkpi Ground Saucer 

Watch, Inc.. 8;4 H04f cv 993 *ÐCigpe{ chhkfcxkvu ctg ceeqtfgf c rtguworvkqp qh iqqf hckvj. yjkej

ecppqv dg tgdwvvgf d{ Òrwtgn{ urgewncvkxg enckou cdqwv vjg gzkuvgpeg cpf fkueqxgtcdknkv{ qh qvjgt

fqewogpvu0ÓÑ+0 Ukpeg pqpg qh rnckpvkhhÓu ctiwogpvu kpenwfg c Ðuwhhkekgpv nkpm dgvyggp cuugtvgf hcev

cpf ctiwgf kphgtgpeg vq tckug c ugtkqwu cpf ocvgtkcn swguvkqp tgswktkpi vtkcn qp vjg ogtkvu.Ñ Ground

Saucer Watch, Inc.. 8;4 H04f cv 993. vjg Eqwtv yknn gpvgt lwfiogpv kp hcxqt qh fghgpfcpvu0

C ugrctcvg qtfgt yknn kuuwg0
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