JERICHO BAPTIST CHURCH MINISTRIES, INC. v. JERICHO BAPTIST CHURCH MINISTRIES, INC. et al Doc. 24

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Jericho Baptist Church Ministries, Inc.
(Digtrict of Columbia),

Plaintiff,
V. Case No. 16-cv-00647 (APM)

Jericho Baptist Church Ministries, Inc.
(Maryland), et al.,

Defendants.
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MEMORANDUM OPINION AND ORDER

INTRODUCTION

This case is the latest in a series of actions filed in federal and stat® cwucerning
control over the corporate identity and assets of Jericho BaptistiEMinistries, Inc(“Church”).
Plaintiff, Jercho Baptist Church Ministries, Inc. (DC) (“Jericho DC"), claithat on March 15,
2009 a group of its membengrestedcontrol overJericho DC bysurreptitiouslyreconstituting its
Board of Directors and thed8-months latermergingJericho DCinto a new Marylanédased
entity, Defendant Jericho Baptist Church Ministries, Inc. (Mag)g“Jericho Maryland”). The
individual Defendants-Denise Killen, Clifford Boswell, Gloria McClasiviagruder, Clarence
Jackson, and Dorothy William&lindividual Defendants™}—are alleged to have planned the
takeover andhen become Board members of the newly formed Jericho MaryldPidintiff
initially filed this lawsuit in D.C. Superior Coudlleging a variety of state and federal claims and
seekingboth monetaryand injunctive relief The Individual Defendants and Defendant Jericho
Maryland (collectively, “Defendantstemoved this suiio federal court This matter is before the

court on Defendantdvotion to Dismiss.
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This court does nowrite on a clean slat Plaintiff's central allegatioimn this case-that
thelndividual Defendants wrongfully reconstituted Jericho DBb&rd of Directorsn 2009—has
been fully and finally adjudicatdaly the District of Columbia courtdn October 2013, a group of
Church nembers loyal to the deposed leadership of Jericho DC filed suiCinSnperior Court
SeeGeorge v. JacksgmNo. 7115-13 2015 WL 12601908D.C. Super. Ctduly 7, 2015, aff'd,
146 A.3d 405 (D.C. 2016)Defendants in this case weteetdefendants iGeorge Following a
threedaybenchtrial, The Honorable Stuart ®ash found thadericho DC’s Board of Directors
had beenmproperlyreconstituted and that tlmewly constitutedoard’s actions-including the
decision to merge into Jeho Maryland—were invalid. Judge Nastrderedbroad equitable
relief. He barred the defendants from exercising ownership or congplamy corporate assets
of Jericho Maryland that formerly belonged to, or derived frdm,dorporate assets of Jericho
DC. He also declared thia¢nceforthlericho DC’s Board of Directowsould consist of those still
living individualswho weremembersf Jericho DC’s Board prior to iisnproperreconstitution.
Asaconsequence of Judge Nash’s order, Jericho B&Stablshed itself as a corporation in good
standing under District of Columbia lawOn September 22, 2016, the D.C. Court of Appeals
affirmed Judge Nashfindings andudgmentin full. SeeGeorge 146 A.3d 405.

The litigation in George resolvessome of the grounds for dismissal advanced by
Defendants in this casén light of the findings and holdings in those prior proceedinigs court
concludest has personal jurisdiction over Defendanlss venue is properPlaintiff has capacity
to sue; andDefendants’ challenges to Plaintift@mmon lawconversion andraud claims are
without merit As to those issuesiot resolved byseorge the courtconcludes Plaintiff has stated
plausible claims for relief under both federal and state ladditionally, the court declines to

transfer this matterThus Defendants’ Motion to Dismiss is denied in full.



. DISCUSSION

The court need not provide a full recitation of the allegations. h&he D.C. Court of
Appeals’published decision summarizes Judge Nash’s factual findiangghose findings largely
mirror theAmended Complaint’allegations in this caseaCompare Georgel46 A.3dat 416-12,
with Am. Compl., ECF No. §hereinafter Am. Compl,]q1 6-69. Moreover, the court writes
primarily for the paties, who are intimately familiar with this cas€onsequentlyrather than
repeat Plaintiff'sallegations at lengththe court will refer to specific allegationenly as is
necessaryo resolve the variousrgumentefendantassert.

A. Jurisdiction and Venue

1. Personal Jurisdiction

A court has personal jurisdiction over an individual if that imhlial has “certain minimum
contacts witHthe forum] such that the maintenance of the suit does not offend traditionahgoti
of fair play and substantial jus&.” Int'l Shoe Co. v. Washingtor8326 U.S. 310, 316 (1945)
(internal quotation marks omittedYVhere the court’s subjecbatter jurisdiction is predicated on
a federal question, as here, the plaintiff must “rely on D.Ctdesue nonresident defendargisice
no federal longarm statute applies.’'See Edmond v. U.S. Postal Serv. Gen. Couf48| F.2d
415, 424 (D.C. Cir. 1991). Defendants first move to dismiss on the gtbhanthis court lacks
personal jurisdiction over each of themder the District of Columbia lorgrm statute, D.C. Code
§13423(a) Defs.” Omnilus Mot. to Dismiss, ECF No. Ibereinafter Defs.” Mot,|Defs.” Mem.
in Support, ECF Nol5-1 [hereinafter Defs.” Mm], at 6-12.

Defendant Jericho Maryland’s argumasitunavailing. InGeorge the D.C. Court of
Appeals affirmed Judge Nash’s conclusion that personal juiicsdigtas proper because the

“allegations—that Jericho Maryland merged with Jericho DC in violation of istif Columbia



law—related to events &t took place when the Church, which Jericho Maryland now controls,
was incorporated in D.C. and thus arose directly from Jericho DC'sittapeias a District of
Columbia corporation.” 146 A.3d at 413 (internal quotation marks eajittAccordingly, asie
D.C. Superior @urt and the appellate confirmed, Jericho Maryland had suffici@nimum
contacts withthe Districtto warrant exercise of personal jurisdiction over Jericho Maryldahd.
at 415. The court is persuaded by the D.C. courts’ analysesoantlideghat it, likewise, can
exercise personal jurisdiction over Jericho Maryland under thel@h@arm statute.

Asto the Individual Defendantshe court concludgsersonal jurisdictiomlsoexists. The
D.C. longarm statue reachéhe director®f a nonprofit District of Columbiaorporation “where
the directors were sefferpetuating and in total control of the corpordtion. . . [t]he plaintiffs’
allegations are thdthe] directors participated in wrongful activities going to the very mssef
that corporation’s existengg . . . [and] at least one of those afdalleged wrongdoing] . .
indubitably occurred in the District.Family Fedn for World Peace v. Mooi29 A.3d 234, 243
(D.C. 2015). Here,as of March 15, 2009he Individual Defendantare accused of improperly
becomingboard members of Jericho DC, a D.C. nonprofit corporafiom, Compl.| 3 15-16;
unlawfully mergng Jericho DC into Jericho &tyland and fiing papers in the District of
Columbiato reflect the mergerid. 1128-2; George 146 A.3d at 41. On these facts'the[]
directors clearly could anticipate being hauled into a District @fif@ia court to account for their
activities and . . doing so does not violate notions of fair play and subsigastice.” Family
Fed'n, 129 A3d at 243-44 (alteration adopted) Accordingly, the court has personal jurisdiction

over the Individual Defendants.

! Defendant Killianadditionallycontends that the court lacks jurisdiction over her because Plaintifbtigloperly
serve her with process. Defs.&h at 11. Defendant Killian, however, provides no evidence toosughyat assertion,
only legal argument.See id. Moreover, the only record evidence of service indicates that DefeKdban was
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2. Venue

Defendantslsoargue for dismissain the ground oimproper venue Defs.” Mem at12.
Venue is proper in a judicial district “in which a substantial pathe events or omissions giving
rise to the claim” occurred. 28 U.S.C. 8§ 1391(b)(2). That requitemmesasily satisfied here.
Defendants are alleged to have filed papers with an agencyidisthiet of Columbiahat“falsely
represented that the Board of Trustees for Jericho DC unanimoustve@pthe merger with
Jericho Maryland.SeeAm. Compl. 11 2930. That alleged conduct is clearly a “substantial part
of the eventsgiving rise to Jericho DC’s claims.

Defendants’ reliance oAnaniev v. Wells Fargo Bank, N.&. misplaced There,the
court’s conclusion that venue was improper restedelevant parton the fact thatnone of the
alleged actions committed by thefeledants occurred in the District of Columbig®68 F. Supp.
2d 123, 131 (D.D.C. 2013)The same cannot Isaid ofthe allegations contained Plaintiff's
Amended ComplaintAccordingly, the court finds that venue is proper in this judtistirict.

B. Capacity to Sue

Next, Defendants argue thgdb]nly the Individual Defendants may bring suit on behalf of
Plaintiff and therefore the entire complaint should be struck.” .Difem.at 13. The premise
for that argument is the legality of the mergefFhe D.C. Court of Appealss decision inGeorge
however,defeats that premise. The court’s affrmance of Judge Nash’s jutigneams that

Jericho DC’s Board now consists of those -itiihg persons who were members of its Board

properly served by hand delivery upon her husband at their home adsee®s.'s Opp’'n Mot., ECF No. 17, Ex. 1,
ECF No. 171, at 2.

2 More specifically, it is based on a court ruling frdme Circuit Court forPrince George’s County, which declared
Jericho Mayland’s Board members theoperboard members of the ChurcBeeDefs.” Mem. at 13. That decision,
however, was reversed by the Maryland Court of Special Appghish found that there was a genuine dispute of
material fact as to whether the Board @fidho DC was properly reconstituted on March 15, 2009. Defs.’ Ext.,

1, ECF No. 183, at10-16; see also Bank of Am. Jericho Baptist Church Ministries, IndNo. 1502953, 2016 WL
4721257, at *8 (D. Md. Sept. 9, 2016) (summarizing history of Maryland statelitigation).
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before March 15, 2009.They are: William A. Meadows, Dorothy L. Williams, and Joel R.
Peebles.See Georgel46 A3d at 41+12. Accordingly, Defendants’ contention that only the
Individual Defendants may bring suit on behalf of Jericho DC falils.

C. Equitable Estoppél

Next, Deendans maintain that all Plaintiff's claims should be dismissed on thergtod
“‘equitable estoppel.” Defs.” Bm. at 19-21 As a general matter, the doctrine of equitable
estoppel prevents one litigant from advancing a claim or defensestagabtheparty when that
other party detrimentally altered his or her position based ontidpntis misrepresentation or
omission of a material factSee33 CQHARLES A. WRIGHT & CHARLES H. KOCH, JR., FEDERAL
PRACTICE AND PROCEDURES 8407 (2006).

Defendants caend that none of them, except Williams, executed the Board resehition
known as Resolution-Q9—which reconstituted the Board of Jericho ,lx0d all of thenrelied
onthe validity of that Resolutiom their future actions From that predicate, they contk the
“Individual Defendants dedicated years of their lives to service becatusheir reliance on
Resolution 109 .. . .[and] Jericho D.C. cannot now seek to hold others liabld. at 20.

Defendantsargumentcannot succeedoweverbecause iftundamentallyis at odds with
Judge Nash’s decision amnde Amended Complaiist allegations The D.C. Court of Appeals
affirmed Judge Nashfinding that Resolution-D9 wasnvalid becaus€l) one membeof Jericho
DC'’s thenBoard—William Meadows—hadexecutedResolution 109 under false pretenses, and
(2) another membedoel Peeble$iad not received notice of the meeting at which the resolution
was adopted.Seel46 A3d at410, 41920. The Amended Complaint goes further and accuses
the Individual Detndants ofsuccessfullyconspiringto remove Meadows and another Board

member, Anne Wesleyo exclude Joel Peebles from the meeting at which Resolut@i®hvias



executegandto hide Resolution 109’s execution for another 18 months. Am. Compl. {4155
21-22. Viewing those alleged facts the light most favorable to Plaintifthe Individual
Defendants’effort to shield themselves from liability because they purdiyteelied on
Resolution 109 is a norstarter.

D. Failureto Statea Claim

Having disposed of Defendants’ arguments for dismissal of the AmeéPa@plaint in its
entirety, the court now turns @efendantsarguments concerning the sufficiency of Plaintiff's
pleading. Plaintiff asserts tégderal and state common law claims) \{iolations of the Racketeer
Influenced and Corrupt Organizations Act (“RICQO”) (Counts | thiolib; (2) fraud (Count 1V);
(3) conversion (Count V); (4) breach of fiduciary duty (against ket Williams only) (Count
VI); (5) usurpation of corporatepportunity @gainst Defendant Williams onlyfCount VII);
(6) trademark infringement (Count VIII); (7) unjust enrichment (Count; IXhd (8) civil
conspiracy (Count X). The counll first addressDefendantsargumentsoncerning Plaintiff's
RICO claimsand therturn tothecommon law claims.

1. RICO (Counts HlI)

Defendants make two arguments regarding Plaintiff's RICO claknst, they argue that
“Plaintiff has failed to allege how any conduct undertaken by any of gfenbants constitutes
racketeering activity as defined irthe RICO statute]l8 U.S.C. 8 1961-1968 Defs.” Mem. at
21. Second, they assert that “Plaintiff has not alleged any otlibe wecessary elements for a
RICO claim under either 18 U.S.C. § 1962(b) or (c)d. The cout will consider the first
argument, but not the secortk is not enough merely to mention a possible argument in the most
skeletal way, leaving the court to do counsel's worK.'Y. Rehab. Care Mgmt., LLC v. N.L.R.B.

506 F.3d 1070, 1076 (D.C. Cir. 2007) (internal quotation marks omitletJO is a complex



statute see Tafflin vLeavitt 493 U.S. 455, 465 (1990) (acknowledging the “complexities of civil
RICO actions”),and Defendarg’ catchall contentionthat Plaintiff has failed to plead “other
necessary elements” of a RICO clagioo thinly made for this court to address it in a meaningful
way.

Turning then to th®efendants’ argument that Plaintiff has failed to plead “rackeigeri
activity,” the cout rejects it. As relevant here, RICO defines “racketeering activity” to include
any act “indictable” underamong othefaws certainfederal criminalstatutes designated under
18 U.S.C. § 19g1). SeeSedima, S.P.R.L. v. Imrex Cd473 U.S. 479, 48182 (1985) Plaintiff
here relies on the mail and wire fraud statutes, as well as frauchgelataccess devicesee
18U.S.C. 8§ 1029and bank fraudseel8 U.S.C. 81344 to state a plausiblgdaim under RICO
The court agrees with Plaintiff that the acts alleged make out indictable ffandes.

“Sections 1341 and 1343 reach any scheme to deprive another of money otygpe

means of false or fraudulent pretenses, representations, osesdh@arpenter v. United States
484 U.S. 19, 27 (1987)“[T]he words to defraud in the mail fraud statute have theommon
understandingbf ‘wronging one in his property rights by dishonest methods or scheamels,’
‘usually signify the deprivation of something of value by triclkGaide chicane or overaghing.”
Id. (quotingMcNally v. United Statet83 U.S. 350, 358 (1987)). Additionally, ‘g concept of
‘fraud includes theact of embezzlement, which ihé fraudulent appropriation to oreebwn use
of the money or gais entrusted to one’s care &dyother.” 1d. (quotingGrin v. Shinge 187 U.S.
181, 189 (1903)

The Amended Complaint’'s allegationshen viewed in the light most favorable to
Plaintiff, make out indictable fraud offense$laintiff alleges, in essence, a schemetihy

Individual Defendants to usurp the corporate identity and assets of J&€hd he Individual



Defendants are alleged to have conspired with one another and otherslidefrdy secure the
resignations of two Board members, William Meadows and Anne Wesslegym. Compl. T 15;
to purposelyexclude another Board member, Joel Peebles, from Board mekyirfgding to
notify himof such meetingseed. 1 16; to surreptitiously reconstitute the Boarnthout notifying
Meadows, Wesley, and Peeblsseid. 1119-2Q to willfully conceal thealterationof the Board
from Meadows, Wesley, Peebles, and others for 18 mosekg]. 1 2122; and to improperly
obtain control over millions of dollars of Jericho DC’s assetsufjih a merger that lackeg@proval
fromits rightful Board membersgead. 11 28-29. Additionally, once Defendants obtained control
of Jericho DC, certain Individual Defendants aceused of “illegally spdding] monies from
Jericho DC’s multiple bank accountdd. { 45. For instanc&ense Killen allegedly made cash
withdrawals fromJericho DC bank accounts, wrote checks to herself or her husband, or made
credit card payments totaling nearly $85,000 her personal useld. 1Y 4748. Similarly,
Clarence Jackson allegedigeceived nedy $250,000 in unexplained payments from Jericho’s
DC’s corporate bank accountsltl. § 49. Assuming the foregoing allegations to tbee, as the
court musiat this stagethe court finds that Plaintiff has sufficiently alleged “raeleeing activity”
for purposes of its civil RICO clains.
2. Common Law Claims

Before turning to the merits ofPlaintiff's common lawclaims, thecourt must address
whether District of Columbia or Maryland law appliePefendants’ briefing assumes that
Maryland law apfes to all common law claimsseeDefs.” Mem. at 12—-19 while Plaintiff's

briefing vacillates between bqtbomparePl.’s Opp’n at 22, 24applying D.C. law to fraudand

3In their Reply brief, Defendants argue for the first time tte#tmended Complaint also fails to make out a “pattern”

of rackeéeering activity. Defs.” Reply, ECF N&9, at 12. The court need not, however, consider an argument raised
for the first time in a reply briednd declines to do s&see Am. Wildlands v. Kempthors&0 F.3d 991, 1001 (D.C.

Cir. 2008).



breach of fiduciary duty claimswith id. at 23-24 (applying Maryland law to usurpation of
corporate opportunity and conversion claims).

This court must apply the District of Columbia’s cheaddaw rules in determining what
law applies. SeeWu v. Stomber750 F.3d 944, 949 (D.Cir. 2014) (“As ageneral matter, we
must apply the choicef-law rules of the jurisdiction in which we sitnamely, the District of
Columbia.”) “D.C. choiceof-law rules require that we apply the tort law of the jurisdiction that
has the most significant relationshigo the disputé. Id. (quotingWashkoviak v. Student Loan
Marketing As’'n, 900 A.2d 168, 180 (D.Q006). That inquiry requires the court to consider
“where the injury occurred;where the conduct causing the injury occurréthe domicile,
residencenationality, place of incorporation and place of business of the adiel‘the place
where the relationship is centerédld. (quotingWashkoviak900 A.2d at 180)

Taken together, the foregoing factors point to applying Distfic€a@umbia law. The
injury at issue occurred in the District of Columbia to a Distric@olumbia nonprofit corporation.
Although the Amended Complaint does not identify precisely wherechitical events took
place—the March 15, 2009, meeting when ®eard was reconstituted, atite November 2010
decision to merge with Jerichodwland—a substantial evemfiving rise tothe injury did occur
in the District of Columbia-the filing ofthe Articles of Merger and the Plan of Merg&eeAm.
Compl. 1 29. And, while the parties hail from various jurisdictitmsir relationship is “centered”
at least in part in the District of Columbia, where Jericho DC wasnatlgi founded and
incorporated Therefore, for purposes Defendgntmotion, the court will applyDistrict of

Columbia law to Plaintiff's common law claims.
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a. Fraud (Count 1V)

Under District of Columbia law, to make out a claim of fraud “a plaintiist allege facts
showing that a person or entity ‘(1) made a false representation dffolywvomitted a material
fact; (2) had knowledge of the misrepresentation or willful omigs(3) intended to induce
[another] to rely on the misreggentation or willful omission; (4) the other person acted iane
on that misrepresentation or willful omission; and (5) sufferetiadges as a result of [that]
reliance.” Sundberg v. TTR Realty, LLT09 A.3d 1123, 1130 (D.C. 201&jteration in oiginal)
(quoting Schiff v. AmAss’n of Retired Person§97 A.2d 1193, 1198 (D.C. 1997)). “A false
representation may be either ‘an affirmative misrepresentationadiueefto disclose a material
fact when a duty to disclose that fact has ariselnl.”at 1131 (quotingRothenberg v. Aero
Mayflower Transit C0.495 F.Supp. 399, 406 (D.D.CL980)) “Although the nosdisclosure of
material information may constitute fraud when there is a dutistdode,’ mere silence does not
constitute fraud unless there is a duty to spéd#l. (quotingSareg, Inc. v. 1344 U Street Ltd.
P’ship, 871 A.2d 480, 493 (D.Q005).

Defendants’ sole contenti@s to the sufficiency d?laintiff's fraud claimis that “Plaintiff
does not claim that any Defendant made any false representafitamiiff.” Defs.” Mem.at 14.
The court disagreesPlaintiff alleges that on March 15, 2009, Defendémtesened a partially
disclosed document’s signature page[two Board members] Williams Meadows and Anne
Wesleyto execute while representing that Betty Peebles,” the Church’s foundeneiidr Board
member, “requested their immediate signatures.” @ampl. § 16.That documenrt-Resolution
1-09—unbeknownst to Meamvs Wesley,or Peeblesa Board member who had not received
notice of the action, had the effect of securMgadows’ and Wesley'sesignations from the

Board, removing Peebles from the Boaahd adding to the Board each of the Individual
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Defendants (exa@pt Defendant Williams, who already was a Board membét). T 15, 19;
George 146 A.3d at 410. According to Plaintiff, the Individual Defendantsedftar did not
disclose their Board membership for another 18 months, umtilBétty Peebles’ deaitn October
2010. Id. 122. Indeed, Plaintiff expressly alleges that the “legitimate” Jerib& Board,
including Meadows, Wesley, and Joel Peebles, held a meeting on Bep&In 2010, at which
no one disclosed any information about the reconstitutestdBdd.  21. Defendant Williams
was at the meetingut remained silentld. The remaining Individual Defendants, although they
did not attend, also concealed their Board membership from Meadowkeyw\end Peebles.

The court has little trouble concluding that the foregoing acts, Wweprdo be true,
constitute fraudinder District of Columbia lawDefendants are accused of devising a scheme to
present a formal Board resolution for signature to-BBeard members under false pretenses and
without fully disclosing itstrue nature and purpos®iith the objectiveof taking control over the
Board of Jericho DC. They then hlteir putative Board membership from Plaintiff's “legitimate”
Board memberfor a yearand-a-half, even though Resolutiord® ostensibly imposed upon them
fiduciaries obligations to Jericho DGee FamilyfFedn, 129 A3d at 251 (It is of course &basic
principlé of corporate lawthat directors are subject to the fundameindaciary duties of loyalty
and disinterestedness(quoting Anadarko Petroleum Corp. v. Panhandle E. Cof5 A.2d
1171, 1174 (Del1988))). Such allegations satisfy the elements of common law fraud.

b. Conversion (Count V)

Next, with respecta Plaintiff's conversion claim, Defendao not strictly argue that
Plaintiff has failed to sufficiently plead the elements. Instdagly contend that the conversion
claim fails as a matter of law because “the courts of Maryland detednthat Defendds, not

Plaintiff, would be in control of the property.” Defs.’dvh at 16. But that argument failirst,
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the Maryland court ordehat Defendantgite was reversed on appeald, on remand, the case
was stayed pending the outcomé&aorge SeeBank of Amv. Jericho Baptist Church Ministries,
Inc., No. 1502953, 2016 WL 4721257, at *8 (D. Md. Sept. 9, 2016) (summarizing history of
Maryland state court litigation)Second, inGeorge the D.C. Court of Appealaffirmed Judge
Nash’s determination that Jericho DC’s merger with Jericho Marylasdiwalid. The court also
affirmed Judge Nash’s order of relief that invalidated actions bgh@éeMaryland’s Board over
property that “formerly belong[ed] to, or derived from,” JerichG Bndbarred the ndividual
Defendantdn this case from “exercising ownership or control over” those is§&torge 146
A.3dat 422. Accordinglyno present court ordsupports Defendants’ positidinat “Defendants,
not Plaintiff, would be in the control of the propeit Plaintiff may proceed witlits conversion
claim.

C. Breach of Fiduciary Duty against Defendant Williaf@sint VI)

With regard toPlaintiff's breach of fiduciary duty claim against Defendant \Afifis,
Defendant Williams primary contention is that such a claim does not exist under Maryland law
Defs.” Mem at 16. But, as already discussed, District of Columbia law appltestaction and
such a claim is cognizable under District of Columbia |&ee e.g, Randolphv. ING Life Ins.
and Annuity Cq.973 A.2d 702, 709 (D.C. 2009).

DefendantWilliams also argues that her reliance tbe duly adoptedResolution 109 by
Jericho DC'’s Boargbrecludes a breach of fiduciary claim against her. Defermvat 17. That
argunent, however, ignores the Amended Complaint’s actual allegatiord) agsert that the act
of adoptingResolution 109 was itselfa breach oDefendant’s fiduciary obligations to Jericho

DC. SeeAm. Compl. 1Y 2428, 33.

13



Finally, Defendant Williams coands that any breadf-fiduciary claim istime barred
Under District of Columbia law, a thrgear limitations period applies to causes of action for
breach of fiduciary duty. See Klayman v. Barmal634 F. Supp. 2d 56, 64 (D.D.C. 2009).
Defendant Willams contends that, because Jericho DC went out of existence as a result of the
merger on December 14, 2010, she cannot be held liable to Jericho D§ émndnct occurring
after that date and any liability for acts occurring before that datddvbe tme-barred. Defs.’
Mem.at 9, 16 That argumerprovesunavailing however pecause iignores the maxim that no
[person]may take advantage bfs[or her]own wrong” Interdonato v. Interdonatdb21 A.2d
1124, 1135 (D.C. 198 uotingGlusv. Brooklyn EDist. Termina) 359 U.S. 231, 232 (1959)
Theprinciplemay be “employed to bar inequitable reliance on statutes oétionis.” Id. (quoting
Glus 359 U.S. a233. Applying that principle here, Defendant Williawsnnotescape liabity
by erecting dimitations bar basednwrongfully effecting a merger that, at least temporarily, put
Jericho DC out of existence. Accordingly, at this stége,court cannot find that Jericho BC
breach of fiduciary duty claim against Defendant \Afifls is timebarred.

d. Usurpation of Corporate Opportunity against Defendant Williams

Count VI

In Count VII, Plaintiff asserta “usurpation of corporate opportunity” claim against

Defendant Williams only. Although such a tort is well establishedruddeyland law,seeg e.qg,
Maryland MetalsInc.v. Metner, 382 A.2d 564 (1978), its rootedness under District of Columbia
law is less settledsee Havilah Real Property Servs., LLC v. VLK, L0138 A.3d 334, 339 n.6
(D.C. 2015) (recognizing doctrine in footngtRobinsorv. R& R Pub., Inc.943 F. Supp. 18, 21
(D.D.C. 1996) (“assumling] the District of Columbia would follow the rggral and well

established corporate opportunity doctrinépr present purposes, the court will assume that such
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a tort exists under District of Columbia lavand will address Defendantcontentions for
dismissal. Just as she did with respect to thedeh of fiduciary duty claim, Defendant Williams
argues that Plaintiff's usurpation claim must be dismissed bechesrelied on Resolutionb

and any such claimis tinarred.Defs.” Mem at 15. The court, however, rejects those arguments
for the samereasons discussaabove Plaintiff thereforemay proceed with her usurpation of
corporate opportunity claim.

e. Common Law Trademark Infringement (Count VIII)

Next, Defendargtseeks dismissal of Plaintiff's common law trademark infringemaic
As with Plaintiff's other tort claimsthe courtwill analyzewhether Plaintiff plausibly alleged its
trademark infringement claim under District of Columbia law, Matyland law. See Ward One
Democrats, Inc. v. Woodlan898 A.2d 356, 361 (D.C. 200@)iscussing common law trademark
infringement under District of Columbia lawpefendants make only two arguments concerning
the infringement claim(1) the statute of limitations has expir@hd (2) Plaintiff “has not alleged
.. . that it suffered gndamages resulting” from the alleged infringemeseeDefs.” Mem at 18°
The court disagrees with both contentions.

The court rejectsDefendants’ statuteof-limitations argument for the same reason
previously explained-Defendants’ alleged wrongdoimgjuitablyprecludes reliance on the statute

of limitations. Seelnterdonatq 521 A.2dat 1135-36 As for the second argumenthat Plaintiff

4 The doctrine busurpation of corporate opportunity itself is “quite narrow.ah Kai World Wide Enterps., Inc. v.
Napper No. 112174, 2016 WL 3647840, at *23 (D.D.C. July 3, 2016) (applying Maryland law). nt‘eneoffshoot

of the general duty of loyalty owed by corporate officers,ctlims and uppelevel management employees,” ahd
precludes such persons frdfrom diverting unto themselves opportunities which in fairness ougb¢lang to the
corporation’ Id. (quotingMaryland Metals 382 A.2d at 57& n.5).

5 In their Reply brief, Defendants question whether the name “@&rieim be trademarked. Defs.” Reply, ECF No.
19, at 9. Because Defendants did not raise that argumeririrogiening brief, the couwtill not consider it. See
McBride v.Merrell Dow & Pharm, 800 F.2d 1208, 1211 (D.C. Cir. 1986) (“Considering an argument advanced for
the first time in a reply brief . . . is not only unfair . . ., but alsoiksrttee risk of an improvident or ithdvised opinion

on the legal issues tenddré(citation omitted)).
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has failed to allege damageshe court finds that Plaintiff has sufficientjyleaded injury
stemming from the claimed trademark infringement to survive a mebiadismiss. An injury
arising from trademark infringement includediltition of the distinctiveness of tHparticular]
trademark and loss of control over its reputation, harms not cwablke in money damagés
Malarkey Taylor Assos,, Inc. v. Cellular Telecomnindus. Asgi, 929 F. Supp. 473, 478 (D.D.C.
1996). Here, Plaintiff allegeshat Defendants’ use of its mark hharnmed its credit reputation,
seeAm. Compl. T 54 andcausedsubstantialparishioner confusiond. 11 109-40. Therefore,
Plaintiff has stated a plausible claim for trademark infringement.

f. Unjust Enrichment (Count IX)

Moving on to Plaintiff's unjust enrichment claim, Defendantsdigrargue that “Plaintiff
has not and cannot allege the requisite elements.” Defs. Mot. at 18.oUihelisagrees. The
doctrine of unjust enrichment applies when “a person retains aitb@rsefally money) which in
justice and equity belongs to anothedérdan Keys & Jessamy, LLP v. St. Paul Fire & Marine
Ins. Co, 870 A.2d 58, 63 (D.C2005) The recipient of such a benefit has “a duty to make
restituion to the other person ‘if the circumstances of its receipt orti@teare such that, as
between the two persons, it is unjust for [the recipient] to rétdinld. (quotingRestatement of
Restitution 8 1 cmt. ¢ (Am. Law Inst. 1937)Theelementof anunjustenrichmentclaim are
“(1) the plaintiff conferred a benefit on the defendant; (2) the defemdemhs the benefit; and
(3) under the circumstances, the defentamétention of the benefit is unjustNews World
Comne’ns, Inc. v. ThompseB78 A.2d 1218, 1222 (D.C. 2005)

Here, Plaintiff has allegedot onlythat Jericho Marylanenisappropriatecind retained
Jericho DC’s assetdyut also that at least two Individual Defendants personally enriched

themselves at Jericho DC’s expenseeeAm. Compl. 14748 (alleging cash withdraws by
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Defendant Killerfrom Jerichdbankaccounty id. 1949 (allegingDefendant Jacksonteceipt of
$250,000in unexplained payments from Jericho DO hose allegations are sufficient to permit
Plaintiff to go forward with its unjust enrichment claifn.

g. Civil Conspiracy(Count X)

Defendants argue that Plaintiff's civil conspiracy claim nhgstlismissed becauB&intiff
has failed to plead an underlying tort. Defsemdl at 19;Nader v. Democratic NatComm, 567
F.3d 692, 697 (D.C. Cir. 200)A claim for civil conspiracy thus fails unless the elements of the
underlying tort are satisfie). Because the court already Hasind otherwisgPlaintiff's civil
conspiracy claim may proceed.

E. Transfer to the District of Maryland

Finally, the court denies Defendants’ request to transfer thisemattthe District of
Maryland. Defs.” Mm. at 12-13. The court has weighed the public and private interasts
required under 28 U.S.C. 8 1404nd has consideredthe “substantial deference” owed to
Plaintiff's choice of forum, and declines to transfer thisteratSee Gulf Restoration Network v.
Jewell 87F. Supp. 3d 303, 3121 (D.D.C. 2015) (setting forth legal standard for motions to

transfer).

6 The court recognizes that Plaintiff has not alleged that Defes Boswell, McClarMagruder, and Williams
obtained Jericho DC’s assets and used them for pergaimal At this time, however, the court will not dismiss the
unjug enrichment claim against those Defendants, but instead, will codgd@ssal of those claims at the summary
judgment stage.
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V. CONCLUSION AND ORDER
In sum,the court concludes Defendants advanc@ersuasive argumenthy the court is
divested of jurisdiction, venue is lacking, or dismissal of Plémtiimended Complainis
warranted The court alsaeclines taransferthis matterto the District of Maryland.Thus, the
court denies Defendants’ Motion to Dismiss in full.
Dated: December 92016 Amit. P Mehta ,
ited States District Judge
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