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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE LOAN SYNDICATIONS AND
TRADING ASSOCIATION

Plaintiff,

V. Civil Action No. 16-652 (RBW)
SECURITIES AND EXCHANGE
COMMISSIONand BOARD OF
GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

Defendants.

Mo N N O N

)

MEMORANDUM OPINION

Theplaintiff, the Loan Syndications and Trading Associatitamnotfor-profit trade
association representing membgasticipating in thesyndicated corporate loan market,”
Plaintiff’'s Motion for Summary Judgment (“Pl.’s Mot”), Exhibit (“Ex.”) A (Opieg Brief of
Petitioner (“Pet’r’'s Br.”)) at iii, brings this action against thefendants, th8ecurities and
Exchange Commission$EC’) and the Board of Governors of the Federal Reserve System (
“Board’), seeking review ofhe final rules adopted by tbeand other agencies pursuant to
Section941 of the Dodd~rank Wall Street Reform and ConsurReotection Act. Complaint
(“Compl.”), Ex. A (Petition for Revieyvat 1. Currently before the Court attee Raintiff’s
Motion for Summary Judgment atlte DefendantdMotion for Summary Judgment Defs!

Mot.”).1 After carefully considering these mati® andthe Administrative Rcord(“A.R.”), the

1 The plaintiffs originally filed this action in the District of Columbia CitcuSeeJudgment (Mar. 18, 2016), ECF
No. 1. After the case was transferred to this Court, the Court issued an order grantingrtiespjoint request to
file their appellate briefs as motions for summary judgm&eeMinute Order, Apr. 18, 2016.
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Court concludes for the reasons that follow that it rdestythe plaintiff’s motion andgrantthe
defendants’ motior?.
l. BACKGROUND

A. The Dodd-Frank Act

This caseconcernghe Office of the Comptroller dhe Currenclg, the Board of
Governors of the Federal Reserve Sy&ethe Federal Deposit Insurance Corporasioand
the SEC’s (“the agencig&$? joint implementation of an amendment to the Securities Exchange
Act of 1934,added bySection941 ofthe extensivé®odd+rank Wall Street Reform and
Consumer Protection Act (“DodérankAct”). SeePub. L. No. 111-203 941, 124 Stat. 1376
(2010) (codified at 15 U.S.C. § 780-11 (2012)). This amendment requirageheieso
“jointly prescribe regulations to require any securitizer to retain an econotarest in a portion
of the credit risk for any asset that the securitizer, through the issuaac@assebacked
security, transfers, 48] or conveys to a third party.”15 U.S.C. § 780-1b)(1). Corgress
defined & securitizet as:“(A) an issuer of an assbacked security; or (B) a person who
organizes and initiates an asbatkedsecurities transaction by selling or transferring assets,
either directly or indirectly, including througin affiliate, to the issuer.’ld. 8 780-11(a)(3).

Congress furthedirectedthe agencies to require that securitizers rétamm less than [five]

2 In addition to the filings already identified, the Court considered the folppd@tuments in rendering its decision:
(1) the Defendants’ Opposition to Plaintiff's Motion for Summary Judgr(t®efs.” Opp’n”); (2) the Plaintiff's
Opposition to Defendants’ Cre#$otion for Summary Judgment and Reply in Support ofrfiifis Motion for
Summary Judgment (“Pl.’s Reply”); (3) the Brief for the Chamif&@@mmerce of the United States of America as
Amicus Curiae Supporting Petitioner (“Pl.’s Amicus”); and (4) the BrfdBetter Markets, Inc. as Amicus Curiae in
Support ofRespondents Securities and Exchange Commission and Board of Geadrtie Federal Reserve
System (“Defs.” Amicus”).

3The SEC and the Board are the only agency defendants named in this matter thecplasntiff only challenges
the rules adopted hihese two entitiesSeePl.’s Mot., Ex. A (Pet'r’s Br.) at i.

4 The statute also requires the Secretary of Housing and Urban Developmer Badetal Housing Finance
Agency to join the four agencies identified above in jointly prescrilggglatiors regarding the securitization of
any residential mortgage asset. 15 U.S.C. §1718b)(2).



percent of the credit riskid. § 7804.1(c)(1)(B)(i),for all applicable assetandto “establish
appropriate standds for retention of an economic interest with respect to collateralized debt
obligations, securities collateralized by collateralized debt obligationsimauidr instruments
collateralized by other asseacked securitie’sid. 8 780-11(c)(1)F). In adlition, the agencies
are permitted to providddtal or partial exemption[sffor securitizationsas may be appropriate
in the public interest and for the protection of investoid.”§8 78041(c)(1)(G).
B. Open Market Collateralized Loan Obligations

The coreof this caseoncernghe operation of theerm “securitizer” and the
correspondingpint regulation issued by the agenciesmplement the credit risk retention
mandaten relation to the entities amqtocesses associated with collateralizea lolaligations
(“CLOS’). As the Court understandi®m theparties filings, a CLO is a type of securitization
or assebacked security, backed by loghat aretypically made from banks to commercial
borrowerswith low credit ratings or large debbligations. SeePl.'s Mot., Ex. A (Pet'r'sBr.) at
2 (“CLOs are securitizations backed by large loans generallyategl by the largest U.S. banks
and provided to large commercial enterprises with relatively high levels of deli}; Defs!
Mot., Ex. A (Brief for RespondentsResp’ts’Br.”)) at 5 (‘A collateralized loan obligation . . . is
a type of collateralized debt obligation.that is primarily backed by loans made to corporate
borrowers without strong credi}.” The type of CL@ involved heraretheso-called“open
market CLG3.” Pl.’s Mot., Ex. A (Pet'r'sBr.) at 7.

Open market CLO%securitize assets purchased on the primary or secondary markets
based on the CLO’garticular investment guidelinésDefs! Mot., Ex. A (Resp’ts’Br.) at 5-6;
see alsd’l.’s Mot., Ex. A (Pet'r's Br.) at 7. Open market CLOs are distinguigtoed “balance

sheet CLOswhichare instead designed by the ownéleveraged loansPl.’s Mot., Ex. A



(Petr's Br.) at 7, and generally securitize loans already heldan institutiors portfolio,
including assets it has originate@gfs. Mot., Ex. A (Resp’ts’Br.) at 5. Essentially, mnagers
of open market CLOdirectthe purchase of loans in accordance with ceftavestment
parametersnegotiated with investors, PIl.’s Mot., Ex. A (Pet’r’'s Br.) at 7, throagpecial
purpose vehicle, which is “formed expressly to issudabsetbacked security] Defs. Mot.,
Ex. A (Resp’ts’Br.) at 6. An open market CLO manager has a certain level of discretion in
selectingloans on the market and later “operates the CLO and manages its loan porblo.”
Mot., Ex. A (Pet'r'sBr.) at 8;see als®efs! Mot., Ex. A (Resp’ts’Br.) at 6.
C. The Agencies’ Rulemaking

The dispute before the Court evol¥esm the agencies’ ecision to regulate open market
CLO managers pursuant &zction941 of the Dodd-rank Act The defendanisalongwith the
otherrelevantagenciesdentified earliersupraat 2,issued a joint notice of proposed rulemaking
and solicited comments d¢he Dodd+rank Acts credit risk retentiomprovisions. A.R. at
JA0176 (Credit Risk Retention, 76 Fed. Reg. 24090, 24090-91 (Apr. 29, (Bt Tinitial
proposed rule”)). In this initial proposed rule, H¢gJAgenciemoted that the second prong of”
the statutory definitionf “securitizet® “is substantially identical to the definition ofsponsor’
of a securitization transaction in tfgEC’sregulation] governing disclosures fassetbacked
security] offerings registered under the Securities’Ald. at JA0184 (76 Fed. Regt 24098).
This pre-existing regulatiordefines”a‘sponsor’ as a person who organizes and initiates an asset-
backed securities transaction by selling or transferring assets, erdatlydor indirectly,
including through an atiate, to the issuing entity.Id. at JA0184 (76 Fed. Regt24098 n.40

(citing 17 C.F.R. 8 229.1101 (2014))The agencies specifically noted th4CL. O manager

5“[A] persorwhoorganizes and initiates an asbatkedtransaction by selling or transferriagsets, either directly
or indirectly,including through an affitite, to thassuer. . . .” 15 U.S.C. § 784.1(a)(3)(B).
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generally acts as the sponsor by seledtiegcommercial loans to be purchased by antdupark
for inclusion in the CLO collateral pool, and then manages the securitized@asseteposited
in the CLO structure.”ld. at JA0184 (76 Fed. Regt24098 n.42). Accordingly, the agencies
decided that the definition of “securitizer” included npearket CLO managerand thus these
managers would be subject to the statute’s credit risk retention maidlate

The agenciealso proposed a “menu of options approaegth regard to the statute
credit risk retention mandatdd. at JAO187 (76 Fed. Regt24101). A securitizercould
thereforesatisfyits risk retention requirement under the proposed foyesther (1) “retaining
at least five percent of each class of [assetked securityhterests issued as part of the
securitization transactidrg“v ertical risk retentiof); (2) “retaining arleligible horizontal
residual interesin the issuing entity in an amount that is equal to at least five percent of the par
value of all [assebacked securityinterests as part of the securitizaticemnsactioh (“horizontal
risk retentiori); (3) retaining risk through “an equal combination of vertical risk retention and
horizontal risk retention” (“L-sapedrisk retentiofl); or (4) retaining risk in accordance with
several other approachest relevahhere Id. at JAO187-89 (76 Fed. Rex}.24101-03).The
verticalrisk retention option originally did napecifyby what measurement the retention
requirement would bgatisfied“because the amount retained [in each class], regardless of
method of meagement, should equal at least five percent of the par value (if any), fair value,
and number of shares or units in each clag$.’at JA0187 (76 Fed. Regt24101).

The initial proposed rulgarneredcomments from over 10,500 persons, institutians,
groups, including nearly 300 uniqgue comment letterd.’at JA1203, 1208 Credit Risk
Retention, 78 Fed. Reg. 57928, 57933 (Sept. 20, 2013) (the “modified proposed rule”). The

agencies considered these comments, modified the orgmabsal, andequested commepn



themodified proposed ruleld. In issuingthesemodified proposed rules, the agencies noted that
many commenters were concerragmbut how several of the original proposed rules would affect
open market CLOsId. atJA 1208 (78 FedReg.at57933)(“Several commenters criticized
application of the original proposal to managers of certain collateralized logataiii (CLO)
transactions and argued that the original proposal would lead to more concentrdigon in t
industry and reducaccess to credit for many businessedA1236 (78 Fed. Re@t57961)

(“Many commenters, including several participants in CLOs, raised conegiarsling the

impact of the proposal atertain types of CLO securitizationgarticularly CLOs that are
secuitizations of commercial loangriginated and syndicated by thipdrties and selected for
purchase on thepen market by asset managensffiliated with the originators of the loans
(open market CLOs).”). The agencies reaffirmed timarpretatiorthat “the CLO manager is a
‘securitizef” under the statute and addressed various definitional concerns raised by the
comments.ld. at JA1236-37 (78 Fed. Reg. 57961-62). However, in recognizinghleat “
standard forms of risk retention in the original proposal could, if applied to open mafet C
managers, result in fewer CLO issuances and less competition in this dbet@agéencies
developed revised risk retention options “designed to allow meaningful risk retention 1d be he
by a party that has sidgimant control over the underwriting of assets that are typically
securitized in CLOs, without causing significant disruption to the CLO marketdt JA1237

(78 Fed. Regat57962) The modified proposed rul@ermitiedsecuritizersto combine the
horizontal, vertical, and shaped risketention options into a single ris&tention option with a
flexible structure. . . using fair valuedetermined in accordance with U.S. generally accepted
accounting priniples” Id. at JA1212 (78 Fed. Regt57937. In addition, the agencies

provided that “an open market CLO could satisfy the risk retention requirementirhthe f



serving as lead arranger for each loan purchased by the CLO were to retairrigtrtagom of
the syndicated loan at legBve] percent of the face amount of the term loan tranche purchased
by the CLO.” Id. at JA1237 (78 Fed. Regt57962).

After reviewing the second round of comments on the modified proposed rule, the
agenciegointly adoptedhe final credit risketentionrule. 1d. at JA2167 (Credit Risk Retention,
79 Fed. Reg. 77602, 77602 (Dec. 24, 2014) (to be codified at 17 C.F.R. pt. 246 and 12 C.F.R. pt.
244.)(the “final rule™)). In adopting the final rulethe agencies again addressed comments
concering the incluson of CLO managers under the definition séturitizer, and reaffirmed
their determinatiornthat the definition covered CLO manageld. at JA2218-20 (79 Fed. Reg.
at77653-55)“[T]he agencies believe that the interpretation of ‘securitizer’ to incide
managers is reasonable.”). The agenciesasptedhe use of fair valuas a gauge for
retained interest ithe horizontal risk retention option, but decided in response to comthepts
received‘not [to] require[ ] vertical interests to be measured using a fair value measurement
frameworK for both puréy vertical holdings and combined partial vertical interests in a
combination holdinghecause the agencies “were persuaded by commenters that such
measurement is not necessary to enthatthe ponsor has retained [fivgercent of the credit
risk of the[assetbacked securityinterests issued Id. at JA281 (79 Fed. Re@t77719.

Thus, the final rules implemented (1) a pyneertical risk retention option that allows
securitizers to retaithe statute’s absolute minimum amount of requitEd (2) the ability to
mix and match horizontal and vertical holdings, and (3) an additional “lead arraetgstion
option specifically for CLOsId. at JA2178, 2216 (79 Fed. Reg.77613, 77651) Finally, the

agencies concluded that they “did not believe that it would be appropriate to exempt dgetn ma



CLOs from the risk retention requirement” and tdeslined to create such an exempton
adjustmentor them 1d. at JA2221 (79 Fed. Regt 77656).
D. Procedural History

The plaintiff filed a petition for judicialeview ofthe finalrulesin the United States

Court of Appeals for the District of Columb@Grcuit. SeeLoan Syndications & Trading Ass’'n

v. SEC, 818 F.3d 716, 719 (D.C. Cir. 20160llowing a show cause order and oral arguments
on the jurisdictional question and merits of the petition[istrict of Columbia Circuit
determined that it lacked jurisdiction atrdnsferredhe case to this Couftld.

The parties have now Bmitted for theCourts consideationtheadministrative record
andthe partiesappellatebriefsas crossnotions for summary judgment. The plaintiff argues
that, in violation of theAdministrative Procedure ActAPA”), 5 U.S.C. § 70@)(A)—-C), the
agencies, in their promulgation of the joint credit risk retention radstrarily and capriciously
(1) construedheterm“securitizet to include open market CLO managei®), required
securitizers to retain a five percent interest based on fair wadtesad of tredit risk] and 3)
declined to &xercise their exemption authority to permit open market CLO managers to retain
credit risk at levels at or above the ageridieseline level. Pl.’s Mot., Ex. A (Pet'r's Br.) at
23-25

The defendantsonterd in responséhatnone of the plaintiff arguments have merit
Defs! Mot., Ex. A (Resp’ts’Br.) at 15. The defendardsguethatthe statutory language does

not exempt open market CLO managers from the definition of “securitizénéegdaintiff

8 The plaintiff's petition was filed with the District of Columbia Circuit in Nonber 2014. Unopposed Motion to
Expedite Consideration of the Action and to Treat Appellate Briefs as-Glatisns for Summary Judgment (“Mot.
to Expedite”) at 2. With the regulations’ compliance deadline in Dece®ilid€ looming, briefing at the District of
Columbia Circuit was completed in July 2015, and oral arguments wezdided to be heard seven months later.
Mot. to Expedite at 2. The opinion of the District of Columbia Circuit trariefgthe case to this Court was issued
in March of 2016, leaving this Court with only nine months to aersihe actual merits of the case before the
compliance deadlineld.; see alsd.oan Syndications & flading Assh, 818 F.3d at 718.




claims, andhatthe agenciésnterpretatiorof “securitizer’is reasonable and entitled to

deference undeZhevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837

(1984). Defs! Mot., Ex. A (Resp’'ts’Br.) at 16-17. Next, he defendastargue that the
agenciesapproach tgrescribing the five percent retention requiremefttasdly unreasonable
or irrational merelybecause the agencies may have taken a different apphaercthose
espoused bthe plaintiff. Defs! Mot., Ex. A (Respts’ Br.) at 18. Finally, the defendants assert
thatthey “carefully assessédthe statutory provisions and “reasonably concludedt the
“relevant consideratiohslid not supporthe plaintiffs proposedexemptionor adjustmentslid.
. STANDARD OF REVIEW

Within the context of the APAsummary judgment is the mechanism for deciding

whether an agency action is supported by the administrative record andwassloemsistent

with the APA standard of revieas a matter of lawSee, e.qCitizens toPreserve Overton

Park, Inc. v. Volpe, 401 U.S. 402, 415 (197The APA“sets forth the full extent of judicial

authority to review executive agency action for procedural correctnE€ v. Fox Television

Stations, In¢.556 U.S. 502, 513 (2009)t requires courts to “hold unlawful and set aside

agency action, findings, and conclusiotisdt areeither”(A) arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law; (B) contrary to corstigitright, power,

privilege, o immunity; [or] (C) in excess of statutory jurisdiction, authority, or limitatioms, o
short of statutory right.” 5 U.S.C. § 706(2)(A>). However,“[tlhe scope of review under the
‘arbitrary and capricious’ standard is narrow and a court is not &liuib its judgment for that

of the agency. Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463

U.S. 29, 43 (1983)Where Congress expressly delegdtaghority to the agency to elucidate a

specific provision of the statuby regulation. . . any ensuing regulation is binding in the courts



unless procedurally defective, arbitrary or capricious in substance, oesthndontrary to the

statute’. United States v. Mead Corp., 533 U.S. 218, 227 (2001). Nonetheless, thg aqyesh

“examine the relevant data and articulate a satisfactory explafatits action including a
‘rational connection between thacts found and the choice mddeState Farm463 U.S. at 43

(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)). Cuauitts “

uphold a decision of leskdn ideal clarity if the agentsypath may reasonably be discerried.

Pub. Citizen, Inc. v. FAA, 988 F.2d 186, 197 (D . 1993) (quoting Bowman Transp., Inc. v.

ArkansasBest Freight Sys.nt., 419 U.S. 281, 286 (1974)).

. ANALYSIS
A. Open Market CLO Managers as” Securitizers’

Theplaintiff assertghat the statutorferm*securitizet should not include managers of
open marke€LOs. PIs Mot., Ex. A (Pet’r’'s Br.) at 27Because thelgintiff’'s argumenton
this issueconcern the agenciesonstruction of the DodBrank Actand thereasonableness of
the agenciéglefinition, the Court mudirst determinevhetherthe Chevronframeworkgoverns

the Court’'sanalysis SeelLewis v. Secy of Navy, F. Supp.3d __, , Civ. No. 10-0842, 2016

WL 3659882, at *4 (D.D.C. 2016) (Walton, J.) (noting generally, “where agency actioroturns
guestions of statutory interpretation, courts must utilize the two-step protassshed in
Chevron”(citing Chevron, 467 U.S. at 842)The Court concludethat(1) the twostep test

under_Chevron is appropriate to apply as a substantive standard for reviewing thesadgenci

construction of the statute; (2) Congress did not unambiguously foreclose theeagenci

constructionand (3) the agenciesonstruction $ reasonable.

10



1. Applicability of the Chevron Framework

Generally, claims contesting “an agency’s construction of a statute atkraa by that
agency” warrant application of the tvetep frameworladopted in ChevronSeeUnited States
v. Alaska, 503 U.S. 569, 575 (1992). As a threshold determination, a court must consider
whether “Congress would expect the agency to be able to speak with the force d¥izad”
533 U.S. at 229. Next, a court considers under Chestepone ‘whether Congress has directly
spoken to the precise question at issue,” and “[i]f the intent of Congress is clerfhiaend of
the matter.” Chevron, 467 U.S. at 842. But, “if the statute is silent or ambiguousesipiect to
the specific issue, the question for the court [under Chevron step two] is whether thésagenc
answer is based on a permissible construction of the statdteat 843. In other words, a court
must “defer to the agencyisterpretation of the statute if it is reasonadohel consistent with the

statute’spurpose.”_Indep. Ins. Agents of Am., Inc. v. Hawke, 211 F.3d 638, 643 (D.C. Cir.

2000) (citing_Nuclear Info. Res. Serv. v. Nuclear Regulatory Com@69 F.2d 1169, 1173

(D.C.Cir. 1992) (erbanc).

The plaintiff contends that Chevron is le¢ appropriate framework tpply in
consideing the agencies’ interpretation of the statutory definition of “securitizecause
“Chevron does not apply to agency interpretations of statutelbat.are administered by
multiple agencies.” Pl.’s Reply, Ex. A (Reply Brief of Petitioner (“PgtReply’) at 9 (quoting

Benavides v. U.S. Bureau of Prisons, 995 F.2d 269, 272 n.2 (D.C. Cir. 1993)). The defendants

respond that “Chevrodeference does ply to the resolution of statutory ambiguity contained in
joint regulations.” Defs.” Mot., Ex. AResp’ts’Br.) at 38 n.15citations omitted) The Court

agrees with the defendants.
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Althoughit is true that the District of Columbia Circugcognizes thd{j] ustifications
for deference begin to fall when an agency interprets a statute administerettiplem

agencies,DeNaples v. Office of Comptroller of Currency, 706 F.3d 481, 487 (D.C. Cir. 2013)

(citing Bowen v. Am. Hosp. Ass’'n, 476 U.S. 610, 642 n.30 (1986)), the plaintiff fails to

recognize thathe District of Columbia Circuitypically distinguishes betweermyéneric statutes
that apply to dozens of agencies, and for which no agenaglaiamany particular expertise

Collins v. Nall Transp. Stety Bd. 351 F.3d 1246, 1252 (D.C. Cir. 2003) (citations omitted),

and ‘statutes where expert enforcement agencies have mutually exclusivetpaenriseparate
sets of regulated persons,” &.1253. Central to this distinction and tteoader justification for
Chevron deference is a consideration of whether two bases for presuming im@gatidelare
presentspecialized agency expertise and the greater likelihood of achieving eduwigiw

through the agency than through review in multiple t3urSeeid.; see als®owen 476 U.S. at

643 n.30 (concludinthat a singleagency’s rulemaking did not command deference where
twentysevenagencies of varying fields of expertise separdiglgmulgated regulations
forbidding discrimination on the basis afisabilityin federal programs because the basis of

expertiseon which_Chevromleferences predicated was absént

The specteof diminished agency expertise and potentially discorddesdoes not
loomin thiscase becaugbe statutory mandatt issuedoesnotencourage differing
interpretations byariousagencies. Rathehe statute provides that “the Federal banking

agencies and tH&EC] shalljointly prescribe regulations.” 15 U.S.C. § 7801d){1) (emphasis

added). Nothing in the Admistrative Record suggests that the agendigésot fulfill the

congressional mandatejntly adopt uniform rulesSeeA.R. at JA2167 (79 Fed. Reat

12



77602) (“The OCC, Board, FDIC, [SEC], FHFA, and HUD . . . argadg [this] joint final
rule....”).

Because this case presents a situation in wdiicagencies with overlapping expertise
wereexplicitly tasked by Congress to jointly draft and adopt regulations as part of a coordinated
endeavor, this Court declines to concltligt Chevronis not applicablesimply because more

than one agency was involvedthe rulemaking Seelndividual Reference Servs. Grp., Inc. v.

FTC, 145 F. Supp. 2d 6, 24 (D.D.C. 2001) (holding that whtre Subject matter of the statute
falls squarely within the ageies areas of expertise, and the Regulations were issued as a result
of a statutorilycoordinated effort among the agenci@lgevron is the governing standaxdiff'd

sub nom. Trans Union LLC v. FTC, 295 F.3d 42 (D.C. Cir. 20829;alsdNew Life

Evangelistic Ctr., Inc. v. Sebelius, 753 F. Supp. 2d 103, 122-23 (D.D.C. 2010) (holding that

“where multiple agencies are charged with administering a statute, a singleésagency

interpretation is generally not entitled@evrondeferencg but concludinghat“there would

be no comparable concern if all three agencies charged with administeringdtine [ist

guestion] pressed the same iptetationbefore this Cour). Because this casencerns a

single, unified rulemaking bgix agencies with specializestpertise n the subject mattethe

Court concludes that Chevrasthe appropriatérameworkto apply in consideringhe plaintiffs

argumentsegarding the agencies’ interpretation of the statutory definition of fisieen”
Moreover, the Coulis persuadethat “Congress would expect the agenc[ies] to be able

to speak with the force of lawMead 533 U.S. at 229, because the Ddddnk Actexplicitly

tasked the agencies to “jointly prescribe regulations,” 15 U.S.C. § 780-11(b)(1).tHeus,

threshold Chevrodeterminations satisfied, and the Couttereforeproceed to_Chevrorstep

one. SeeMead 533 U.S. at 229.
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2. Chevron Step One

Under_Chevron step onthe Court must firstonsider whether Congress clearly intended
open market CLO managersheexcludedirom the statutés definition of “securitizer. Seel5
U.S.C. § 78at1(a)(3). In applying step one, courts examine the statute’s “text, structure,
purpose, and legislative history to determine if the Congress has expresstshtt

unambiguously.”_United States Sugar CorfERA, 830 F.3d 579, 605 (D.C. Cir. 2016)ting

Bell Atl. Tel. Co. v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997)). Courts finsistfocus on

the language of the statuteBell Atl., 131 F.3d at 1047The plaintif asserts thd{c]onstruing

and applying the ternsecuritizet should have been straightforwardbl.’s Mot., Ex. A (Pet'r's
Br.) at 27, an@rgues that the agencitdisregard[ed] the precise statutory language Congress
used to define &curitizer” id. at 29. heCourt is unpersuaded by this argument and concludes
that Congress did not unambiguously foreclog® managers fronmclusion under the
statutory definitiorof “securitizer’
a. Congress’s Broad Delegation of Authority

The statute defines“@ecuritizet as either'(A) an issuer of an asskacked securityor
(B) a person who organizes and initiates an dsaekedsecurities transaction by selling or
transferring assetsjther directly or indirectly, including througin affiliate, to tle issuer. 15
U.S.C. § 78adt1(a)(3) First, the Court notes that “Congress phrased the relevant provision
broadly pby] employing[the] words . . .directly or indirectly’ in the second prong of the

definition. SeeAssn of Private Sector Cal & Univs. v. Duncan, 681 F.3d 427, 444 (D.C. Cir.

2012) (describing “directly or indirectlyds®extremely broad language(citing Roma v. United

States 344 F.3d 352, 360 (3d Cir. 2003)). Secahe definitions scope is not necessarily

restrictve because Gngress employed the disjunctive “@amn’joining boththe (A) and (B)

14



prongs of the statutory definitiorBee, e.g.Sabre, Inc. v. Dépof Transp., 429 F.3d 1113, 1122

(D.C. Cir. 2005) (Congres's use of principal and ‘agentin the disjunctive does not
necessarily indicate that Congress intended to limit the broad applicabiltg tfo

words. . . .[T]he Department could permissibly identify an independent [computer reservation
system]as aprincipal or agent’ in the broad sense of a travelrmeliary”). Third, the Court
notes that Congress explicitly exempted certain institutions and prog@mshie credit risk
retention requiremensege8 780411(e)(3)-(4) (exempting loans supervised by the Farm Credit
Administration, mortgages insured or guaranteed by the government, and dueasicential
mortgages)if Congress had not intended for open market CLO managers to be defined as
“securitizers” under the statute, it could have atetuded them in the list of exempted

institutions and progims,_see, e.gMonongahela Power Co. v. Marsh, 809 F.2d 41, 49 (D.C.

Cir. 1987) (stating that the omission of hydroelectric plants from the list of facéxiEspted
from certain administrative requirements suggests that Congress intendée tiegfuiements
would apply to hydroelectric plants). Congressse of the phrase “directly or indirectlyts
use of the word “or” as the connectortloé definition’s two prongs, and the failure to include
open market CLO managers as an exempted icldesie that the statutory definitioof
“securitizet wasnot unambiguously intended to exclugfgen market CLO managdrsm
credit risk retention

In theabsencef statutoryclarity, “the court may be forced to look to the general purpose
of Congress in endéing the statute and to its legislative history for helpful cuémited States

v. BraxtonbrownSmith 278 F.3d 1348, 1352 (D.Cir. 2002). In addition the Court

recognizes thdffi]t is a ‘fundamental canon of statutory construction that the wordsstétute

must be read in their context and with a view to their place in the overall syagobh@me”
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FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) (quoting Davis v.

Michigan Dept. of Treasury, 489 U.S. 803, 809 (1989)).

The plaintiff's assertion that Congress was principally concerned witlesliughe
“originate-to-distribute” model and thus not with open market CL®$,'s Mot., Ex. A (Pet’r’s
Br.) at37, is undernclusive in light of the overall context and legislativettmg, which support
the view that Congress intended to broadly delegate the task of regulatmicomplexmarket

to the expert agencie£f. Natl Assn of Requlatory Util. Comrns v. FCC, 525 F.2d 630, 636

(D.C. Cir. 1976).The relevant Senate Report that accompanies the pemiresion of the
Dodd+rank Act expresses Congrisssitent to address the “[clomplexity and opacity in
securitization markets [that] created the conditions that allowed the finanotkl fsbm the
subprime mortgage secttm spread into a global financial cri$isS. Rep. No. 111-176, at 128
(2010). The fact that Congredslegatedo the agencies the responsibility‘tecognize
differences . . . [al make appropriate adjustmente”’advancehe legislative goalsd. at 130,
rather than delineate specifics in the legislation itselbportghe viewthat Congress was
primarily focused on ensuring thegrtain actors in the securitization market fegdn in the
game” id. at 129, but did natself desire to tackl¢he preciseomplexities of thenarket
Instead, Congress “expect[ed] that these regulations will recognizeeddésy in the assets
securitized, in existing risk management practicesand that regulators will make appropriate
adjustments to the amiouof risk retention required,” id. at 130.
b. The Definitions of “Securitizer” and “Sponsor”

Thenoted similarity between the second prong of the defingfd'securitizer’and the

SECs pre-existing regulatory definition of a “sponsor” bolsters the Court’s conclusidn tha

Congress intended to broadly delegaiemaking authority to the agencie$he statute
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provides that a securitizer can‘tagperson who organizes and initiates an aBaeked securities

transaction by selling or transferring asseither directly or indirectly, including through an

affiliate, to the isser.” § 780-11(a)(3)(B) (emphasis addedreexisting assdiacked securities

regulations state thdtSponsor means the person who organizes and initiates arbaskett

securites transaction by selling or transferring assets, either directly ogétgjrincluding

through an affiliate, to thissuing entity’ 17 C.F.R. § 229.110emphasis added). Thets®

phrases are noterelysubstantially similar, but virtually identicall hesimilitude here
reinforces the Court’s conclusion that Congress did not unambiguously intend to exclude open
market CLO managers from the definition of “securitizeetause€ongress not only approved
of the agencies’ previous decisions to construe the term “sponsor” broadly, but atstochos
incorporate the agencies’ broad definition of “sponsor” into the statutory d=fioit
“securitizer.”

C. The Term “Transfer”

Much of the partiesarguments regardintsecuritizet focus on how this Court should
construe the terrfitransfet in the statutory definition ofSecuritizey” which includes & person
who initiates an assétacked securities transaction by sellingransferringassets, either
directly or indirectly, including through an affiliate, to the issuer.” 15 U.S.C. 8178aK3)(B
(emphasis added)The plaintiffessentiallyposits that the wordtfansfet by definition requires
that the actor havénitial ownership or possession” over the thing being transfeP&@. Mot.,
Ex. A (Petr’s Br.) at 32. The plaintiff thereforargueghat”securitizet cannot apply to an open
market CLO managdre@use the manager onfgctsas the agent of the CLO, selecting the
loans on behalf of the CLO and investors|[,] and implementing the Quidthase pursuant to a

power of attorney,” id. at 31, anddntrols the asset aftdre CLO purchases’ivithout any
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“initial ownership or possession,” id. at 32. The defendants reghanthe plaintiffs
interpretatiorof “transfer”is “unnaturally narrow” and “would lead to an unstated and
unwarranted exemption for open market CLOB&fs! Mot., Ex. A (Resp’ts’Br.) at 16. Both
parties citdo various dictionary definitions to support their respective interpretatioasP!.’s
Mot., Ex. A (Pet'r'sBr.) at 33-34; Defs.” Mot., Ex. AResp’ts’Br.) at22.

The Court finds the plaintiff’'s focus on the alleged possessory requirentéettefm
“transfef misplaced. First, the plainti#f assertion fails to take into account the relationship
between the phrasselling or transferring assétnd the phraseeither directly or indirectly
which Congress placed in the statute immediately there&@ee15 U.S.C. § 78d-1(a)(3)(B).
The Courtbelieves that the concept of amtlirect transferdivests thestatutory ternftransfef

of anynecessargr preexistingpossessorgr ownership elemeneven if such an element were

requiredunder theplain meaningf the word transfer” Cf. Mediate possessipBlack’s Law
Dictionary (10th ed. 2014) (defining mediate or indirect possession as “[pliosseka thing
through someone else, such as an agén8gcond, the Court agrees with the defendants that
Congress would be unlikely tefigage] in a highstakes game of hidendseeK with the

agencies if it watedto specifically exemptnanagers of open market CL&sm anotherwise

broad statutory definitioof “securitizer” NACS v. Bd. of Governors of Fed. Reserve Sys., 746

F.3d 474, 494 (D.C. Cir. 2014gi{ing Whitman v. Am. Trucking Asss, 531 U.S. 457, 468

(2001)),cert. denied U.S. ,135S. Ct. 1170 (2015). The Caajects the notion that it

mayreada particularexemptioninto a contextually broadtatute based merelypon the

"The Court also recognizes that Congress expresidyl that “securitizers” are “defined as those \igsue,

organize, or initiat@ssetbacked securitie’s. SeeS. Rep. No. 11176, at 128 émphasis added). Because Congress
did not mention the worttransfer” oremphasize direct possessory or ownership requiremaéren it explained

this term, this provides further support that Congress did not intend tificgilgcexempt open market CLO
managers from the definition of securitizer simply because these madagethave “initial ownership or
possession” over the asset being transfer8akPl.’s Mot., Ex. A (Pet'r's Br.) at 32.
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contestedlefinition of asingleword. SeeWhitman 531 U.Sat468 (“Congress . . . does
not . . . hide elephants in mouseholes.”).

Theforegoing reasang convinces the Court that Congress did not unambiguously
foreclose the agencies from includiogen market CLO managensthin the statutory definition

of “securtizer.” SeeVill. of Barrington, Ill. v. Surface Transp. Bd., 636 F.3d 650, 660 (D.C. Cir.

2011) (determining that where statutory ambiguity has left the agency with a range of
possibilities and ] the agencg interpretation falls within that rangeChevron’sfirst step has
been met).Accordingly, Chevron step one has beatisfied here becauige statute is silent or
ambiguous with respect to whetltbe term“securitizer” include open market CLO managers.
SeeChevron, 467 U.S. at 843.

3. Chevron Step Two

The defendants encourage the Court to defer to the ageinteepretation of
“securitizet as including open market CLO managers. Where, as in this case, it cannot be
shown that Congress “unambiguously foreclosed the agency’s constridijrstatute’, courts

must“defer to the agency provided its construction is reasonable.” Cablevision@gsvC

FCC, 649 F.3d 695, 704 (D.C. Cir. 201(tjting Nat'| Cable & Telecoms. Ass’n v. Brand X

Internet Servs., 545 U.S. 967, 980 (200Apency constructiongnust also beconsistent with
the statutory purpose and legislative historB&ll Atl., 131 F.3d at 1049. Interpretations that

“diverge[ ] from any realistic meaning of the statuwell not be upheld Massachusetts v. Ddp

of Transp., 93 F.3d 890, 893 (D.C. Cir. 1996). However, “the whole point of Chevwmieave
the discretion provided by the ambiguities of a statute with the implementingydgédat|

Cable & Telecoms. Ags, 545 U.S.at981 (quoting Smiley v. Citibank (South Dakota), N.A.,

517 U.S. 735, 742 (1996)Peference is due to such agency determinations not only because
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“Congress . . delegatedaw-making authorityto the agencybut also because that agency has

the expertise to produce a reasoned decisivill” of Barrington, 636 F.3d at 660 (citing

Chevron, 467 U.S. at 844—45Irailure to exerciséhat expertise-for example, by simply
picking a permissible interpretation out of a hategquires thatno deference bgiven Id.

Using once more theraditionaltools of statutory construction,” Chevrof67 U.S. at 843 n.9,

and considering only the rationales actually deployed by the agency lefaresit of judicial

review,Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212 (1983)lifing to “defef] to

anagency counsead’interpretation of a statute where the agency itself has articulated no position
on the questidl), a courtmust determine whether tlagencys interpretation isrationally

related to the godi®f the statutory provision, AT & T Corp. v. lowa Utils. Bd., 525 U.S. 366,

388 (1999).
a. Rational Relationship to Legislative Goals
In the final rule the agenciesoncludedhatincluding open markeELOs under the risk
retention requiremenedvancedCongresss legislative objectivebecause
CLOs are a type ofcollateralized debt obligation]Both areorganized and
initiated by an assehanager that also actively managesdbsets for a period of
time after closingin compliance with investmenguidelines. Typically, both
CLOs and[collateralized debt obligationsdre characterized by relativetymple
sequential pay capital structurasd significant participation by kagvestors in
the negotiation oinvestment guidelines.
A.R. at JA2215 (79 Fed. Regt77650). The agencies observhdtt CLO issuance has been
increasing in recent yeatand ‘{h]eightened activity in the leveraged loan market has been
driven by search for yield and a corresponding increase in risk appetite biomsveld. The
agencies deduced from findings ofri@ased activity in the leveraged loan matkethave

paralleleda risein the “widespread loosening of underwriting standards, thdt"these

developments . .represent similar dynamics to issues in the origi@ttistribute model that
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were a major factor in the recefimiancial crisis and thgfl5 U.S.C. § 780-11] was intended to
addresg id. at JA2215-16 (79 Fed. Rest.77650-51). e agencies alsmnsidered that
“CLOs are organized and initiated by a CLO managemno “will usually have sle
discretion. .. to selecportions of tranches of syndicated commercial loans on the primary or
secondary market to be acquired by the CLO in compliance with the investmeningsiddtl.
at JA2215 (79 Fed. Regt 77650). The agencies also acknowleddbdtalthough aspecial
purpose vehicldoesthe actual work opackaging the loans into the CLQt]Jhe CLO manager
retains the obligation to actively manage the asset portfolio, in accordéhdbe investment
guidelines, and earns management &ebsperformance feem return for the services
provided. Id.

Theseconsiderations led to ttagenciesreasonableonclusion that the open market
CLO manager israapplicable‘securitizet under the statutébecausgthe manager$elects the
commercal loans to be purchased by the CLO issuing entity for inclusion in the CLO wllate
pool, and then manages the securitized assets once deposited in the CLO strigctatre.”
JA1237 (78 Fed. Re@t57962). The agencies justified their interpretation under the second
prong of the statutory definitier-“a person who organizes and initiates an alsaeked
securities transaction by selling or transferring assets, either dioectiglirectly, including
through an affiliate, to the issuerld. (citing 15 U.S.C. § 780-11(a)(3)). According to the
agenciesreasoning, this type of manager sufficiently “organizes and initiates” iadaéctly
transfer$ in accordance with the statutory téatbe included under the credit risk retention rules
because the amager controls the formation of the collateral pool, which the agencies codsidere
“the essential aspect of the securitization transattioh. The agencies further justified their

choice in remarking thdtoth the statutory text and the legislativstbry of the Dodd-rank Act
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support their interpretation becaugmsen market CL@nanagersare the parties who determine
the credit risk profile oecuritized assets in many types of securitization transactions and
therefore should be subject to a regulatory incentive to monitor the quality of ¢te they
cause to be transferred to an issuing entitg.” Finally, the agencies expressed significant
concern that failure tapply the credit risk retention rule tioe controlling managers antstead
applying it to an entity like thespecial purpose vehicle coutdeatea loophole through which
“sponsors”—as securitizers under the statgteould “evade risk retention by hiring a thipeity
manager toselect assets for purchase by the issuing entity hla&e been preapproved by the
sponsor.”1d. at JA2220 (79 Fed. Re@t 77655). This situation, according to the agencies,
could “result in a situation in which no party to a securitization can be found tsbeuaitizer
because the party that orgaes the transaction and has the most influence over the quality of the
securitized assetould avoid legally owning or possessing the assédts.”

In affordingthe agencies deference un@revron, the Court concludésat the

agenciesinterpretatios and justifications are not “plainly erroneous or inconsistaitli the

statutory definition at issue hem@nd thus merit “controlling weight.” Banner Health v. Sebelius,

715 F. Supp. 2d 142, 154 (D.D.C. 2010) (Walton, J.)tiggd homas Jeffersobniv. v.

Shalala512 U.S. 504, 512 (1998 resbyterian Med. Ctr. of Univ. of Pa. Health Sys. v. Shalala,

170 F.3d 1146, 1150 (D.C.Cir.1999)The agencies engaged in deliberate and reasonables effort
to identify both the securitization structures apthygtted by the statute atioe key players

within thosestructurego whom it would be most effective geermissiblytarget thecredit risk
retentionrequirementsn order tofulfil | the statutes mandate Although the plaintiff contends

that the notassung entityof the assebacked securitis anappropriate alternativi® bear risk

becauséthat entity has a board and in particular equity holders sensitive to risk and able to
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address ithrough the actions of managerB/]’s Reply, Ex. A (Pet’r's Replyat 4-5, the Court
acceps the agenciégeasonableonclusions—as reflected in the administrative recethat

open market CLOs present an appropriatectureto applythe credit risk retention ruleand

the managers of these securitizatiars reasoably defined assecuritizers as a result of their
indirect efforts to transfer or sell assets by directing and structuring miy@osdtion of the CLO.
SeeBell Atl., 131 F.3d at 105G({fordingdeference to agency interpretations that were
“reasonablend consistent with the statusehistory and purpose”). Having found the statutory
definition susceptible tambiguity, the Court must agree with the defendants that the decision to
interpret the termisecuritizersto include open market CLO managers is reasonable and thus
entitled to deference.

b. Whether the Agencies’ Definition of the Second Prong of Securitizer
Renders the First Prong Mere Surplusage

The plaintiff argues that the agenciegerpretatiorof securitizer neverthele$sxcised
the first prong of théstatutory definition,” Pl.’s Mot., Ex. A (Pet’r's Br.) at 28, i.e.gh isser
of an assebacked security 15 U.S.C. § 78d1(a)(3)(A),by effectively“declining toseparately
define‘issuer™ Pl.’s Mot., Ex. A (Pet’r's Br.) at 28, whethe agencieadopeda broad
definition for the second prong, i.ea person who organizes and initiates an dsseted
securities transaction by selling or transferring assets, either dioectiglirectly, including
throughan affiliate, to the issuérl5 U.S.C. § 780-11(a)(8p). The plaintif alleges agency
error in the decision to equate the prasting regulatory definition dsponsor” with the second
prong of the definitiorof securitizer because the agencies subsequenitgluded that the
breadth of their new definition of ‘sponsor’ eliminated any need to construe or[tpptgrm]
‘issuer” Pl.’s Mot., Ex. A (Pet’r’'s Br.) aB8-29. This action, the plaintiff contends, treats

significant staitory language aseresurplusageld. at 29. hedefendants counténat“[ wlho
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gualifiesas artissuer [under the first prong] has no bearing on whethiee ppen markgCLO
managels]” at issue qualify as securitizarader thesecondprong. Defs! Mot., Ex. A (Resp’ts’
Br.) at 28. Further, theefendants argue th@ongress’s insertion afe disjunctiveor”
between the two prongs permitted the agerittesnpose the requirement on any party that
satisfies one of the two prongsld. The defendants also note that the agencies did, in fact,
define “issuer” in accordanckvith how that term . . has beemlefined and used under the
federal securities lawis connection with asséacked securitie’s Id. at 33.

The Court agrees with the defendants on this issue. Certainly, courts should be

“reluctan(t] to treat statutory ters as surplusager any setting.Babbitt v. Sweet Home

Chapter, Cmtydor Great Ore.515 U.S. 687, 698 (1995]).he plaintiff citesBailey v. United

States 516 U.S. 137 (19953uperseded by statute as stated/eich v.United States uU.S.

., ,136S. Ct. 1257, 1267 (20126)reinforceits argument that the breadth of the
agencies‘sponsor” interpretation of the second prangpermissiblyleaves‘no role” for the

first prong. Pl’s Reply, Ex. A (Pet'rReply) at 5 (citingBailey, 516 U.S. at 145)In Bailey,

the Supreme Court considered how to interpret the word “use” in a criminal provigiosing
specific penalties on those who “use[ ] or carr[y] a firearm” wtalgmittinga crime of

violence or drug #fficking offense. 516 U.S. at 142-43. The Supreme Court concluded “that
‘use’ must connote more than mere possession of a firearm by a person who commits a drug
offense” but reasoned that if Congress had intended a broader conception of “possession” to
trigger the statute’s liability,it' easily could have so providédld. at 143. More recent

Supreme Court decisions addressing statutory interpretations in the regodeti@yt instruct
courts to be guidedo a degredy common sense as to the manner in which Congneigsit

delegate large regulatory deoiss to an administrative agendgrown & Williamson Tobacco
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Corp., 529 U.Sat 133. Indeed, Congress is known to draft provisions that ayayear

duplicative of others” in order tarfake assurame double sure,” Shook v. D.€Ein.

Responsibility &Vgmt. Assistance Auth 132 F.3d 775, 782 (D.C. Cir. 1998)ternal

guotation marks omitted), and “[ijn some cases, redundancy may reflect the broaskpoira

congressional statuteNat| Assn of Clean Water Agencies v. ERA34 F.3d 1115, 1126 (D.C.

Cir. 2013) (citingSweet Home515 U.Sat698 n.11).

The agencies did nateatempermissible surplusage by including open market CLO
managers in their definition 6&ecuritizer. In fact, as thedefendants point outhe agenciedid
define ‘issuef by construingt to refer to the'depositor” of assets into a securitization vehicle
because that interpretation‘cnsistent with how that term has been defined and used under the
federal securitielaws in connection with assbacked securities.Defs.” Mot., Ex. A (Resp’ts’
Br.) at 33 (citingA.R. at JA2174 (79 Fed. Regt 77609) (referencing 17 C.F.R. 88 230.191,
240.3b-19))cf. Chevron, 467 U.S. at 858 (lending significance to an agencyrdetgion to
construe a term in the statutesing the same definitiorippearingn preexisting regulations).
The agencies’ decision to impose the risk retention obligation requirements on angeh @LO
managers under the second prong of the definition of “securitizer,” rather thia@ isauing
entities under the first prong of the definitioma reasonable exercise of the autly Congress
delegated to the agenciesder the statute, and does not render the first prong of the definition

surplusage SeeNat'| Cable & Telecomms. Ass,rb45 U.Sat 980 (“[A]mbiguities in statutes

within an agencyg jurisdiction to administer are delegations of authority to the agency to fill the
statutory gap in reasonable fashidflling these gaps. . involves dficult policy choices that

agencies are better equipped to make than co(oitsng Chevron, 467 U.S. at 8666)).

25



Further,Congress made two distinct choicestaphrasingof thedefinition of
“securitizet that support the defendants’ posititihratthe agencies were permitted “to impose
the requirement on any party that satisfies one of the two prongs.” Defs.” Mo, ,(Resp’ts’
Br.) at 28 First, Congresssed the terror” to separate the two prongs, which should typically
“be acceptetbr its disjunctive connotation” absemtyaresulting frustration of legislative intent.

Unification Church vimmigration & Naturalization Sery762 F.2d 1077, 1084 (D.C. Cir. 1985)

(citations omitted)finding a conjunctive connotation for “owhere the “ugal disjunctive
connotation [was] demonstrably at odds with the will of Congress”). chauge suggests
statutorydelegatiorallowing the agencie® considerwhether only one of thetatutoryprongs

required consideration before they made a decisg@eNw. Airlines, Inc. v. FAA, 14 F.3d 64,

69 (D.C. Cir. 1994)*(T] he most natural reading of the statute isadhe proposed by the
FAA[—]that is, by joining the criteria for PFC approval with an “or,” Congressedaonly to
ensure that all PF@pproved projects furthered one of the three statutory goalstier‘®alid
alternative readinganay existas the plaintifiposits seePl.’s Mot., Ex. A (Pet'r's Br.) at 27
28, but the Court “need onfsk whethethe [agencie§ interpretation is reasonadl id.
Second, as previously discussed above, a significant portion of the wording Congress chose
virtually identical to theagenciespreexisting regulatory definition dsponsor.” Seesupraat
16-17. This phrasing, whicdannot represent a mere coinciderscgficiently demonstratebat
the agencies reasonably infertedtthe statutory definition went beyond the narrow reading
advancedy the plaintiff. ConsideringCongress chosen terms the statutgethe Court cannot
say thaiCongresgirafted 8 780-11(a)(3)n a manner that foreclod¢he agenciefom
concluding that their prior “sponsodefinition would sufficein interpretingthe term

“securitizer. The Court therefore rejects the plairisifimpermissible surplusageggument
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C. OpenMarket CLO Managers as “Owners”

Finally, the plaintiff argues that retaining riskaakes no sense and cannot have been
intended’for a manageof an open market CL®ecaus¢he manageftdoes not own or possess
any assetfand has no associated credgkito retairi or to part with through a &e or
transfer.” Pl’s Mot., Ex. A (Pet'r's Br.) at 32.The Court has already expressed its skepticism
regarding this ownershifpcusedine of reasoning as applied to the statieesupraat 17—-19.
This skepticism only increases when the Court considers that open market CL§2 reanasy
already receive compensatitin part based on the performance of managed dsBéts Mot.,
Ex. A (Pet'r's Br.) at 13which “reflectsthe most concentrated crediskj” id. at 14.

In other words, the fact thabmeCLO managersnayreceive compesation based in
part on the CLO’s performance shows that private entities recognize the atganakzpower of
the maiger in building a stabl€LO. Indeed, thagencies oted in the final rule thdiecause

special purpose vehiclesmd investors in the open market CLO structures do not choose or

monitor assets) the CLO itself, it makeksssense for them to retain righkstead of the
managers thato select and monitoh¢ assetsSeeA.R. atJA2219 (79 Fed. Re@t 77654)
(“[T]he CLO manager has sole authoritysiect the commercial loans to fm@chased by the
CLO issuing entity for inclusion in the CLO collateral pool, directs the issenitity to purchase
such assets in accordance withiestment guidelines, and managessiheuritized assets once
deposited in th€LO structure’). The plaintiff contends thather entities arenore appropriate
to bear the risk becausigey might haved board and in particular ey holders sensitive to
risk and able to address it through the actions of managers"Reply, Ex. A (Pet'rsReply) at
4-5. Theagencies reasonably determined that these entities were not as aptinedsdibear

therisk, howeverpecause the magers exercise a greater degree of control over regular

27



transactionsgnd regulating other potential entities would do less to effectuate Congressts int
in prescribing the credit risk retention manda&eeA.R. at JA2220 (79 Fed. Re@t 77655)
(“Like other securitization sponsors, a CLO manager is the party best positiadedutately
monitor and assess the rigkthe securitized assets.”). Therefore, @wirt defers to the
defendants in accordance with Chevron, and concludes that theiretaéimpr of “securitizer” to
include open market CLO managers is reasonable.
B. “Fair Value” in Determining Credit Risk Retention

The plaintiff s second major assertion is that the agencies failed to appropriately base the
risk retention rules oncteditrisk,” as required by the statutl.’s Mot., Ex. A (Pet’rs Br.) at
38. The statute provides that the “prescribed regulations [neagtire any securitizer to retain
an economic interest in a portion of ttredit riskfor any. . .asset. 15 U.S.C. § 780-1(b)(1)
(emphasis added)in this second assignment of error, the plaintiff arguedteiuse the
agenciestisk retention rulesrequir[e] that securitizers retain .[an] economic or market
value” of the assethe agencieacted arbitrary and capriciously in “construing and
implementing the core provisiowf “credit risk” Pl’s Mot., Ex. A (Pet'rs Br.) at 38 The
Courtfindsthe plaintiff's argumentinpersuasive.

1. Reliance on a Factor Precluded from Consideration

Theplaintiff urges the Court to examine whether the agehassof ‘fair valué' as a
measurdo assesscredit risk represents a factor the agencies were precluded from considering
by CongressPl.’s Mot., Ex. A (Pet'rs Br.) at48. The agencies adopted fair value as a means to
measure assélacked security intereststainedin accordance with the horizontal risk retention

option or partial horizontal holdings in a combination retention opt8eeA.R. at JA2281 (79
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Fed. Regat77716)® The defendants argue thheir use of fair value is a reasonable way to
measure credit risk becaube statute does not provideraéthod for assessing credit ris&nd
Congress “did not dictate how the agencies were to implement” the regulatitsy. ND., Ex.
A (Resp’ts’Br.) at 17. Certainly,”if Congresshas directly spoken to the precise question at
issue, the court and the agentyust give effect to the unambiguously expressed irtent.

Agape Church, Inc. v. FCC, 738 F.3d 397, 406 (D.C. Cir. 2@it)g Chevron 467 U.S. at

842-43). Further,réasoned decisionmakihgequiresthat“the agenc[ies] did not rely on

factors which Congress did not intend fibrem] to consider.”Pharm Research & Mfrs. of Am.
v. FTC, 790 F.3d 198, 212 (D.C. Cir. 2015).

The Court concludethat the agenciésise of ‘fair valu€ to determine the required level
of retained interesh the assebacked securitiedoes notonstitute the impermissible
consideration o factor precluded by Congres3he statute requires the agencies to promulgate
rules designed to ensutgatsecuritizersretain an economic interest in a portion of the credit
risk” in the applicable assets. 15 U.S.C. § 780-11(b)(1). The statute fdirtheis the agencies
to requirean effectiveretention of “not less than [five] percent of the credit risk for any
[qualified] asset. Id. 8 78041(c)(1)(B). Congress did not defineredit risk” nor did it
provideanexpress methodology ftine agenciesd employ torequiresecuritizers to retain their
“econanic interestin a portion of the credit risk.”ld. § 780-11b)(1); see generallid.

§ 780-11.
The plaintiff contends thafdir valuée is an entirely‘different concept thancredit

risk,” and thatusingwhat amounts téeconomic or market value as the basigttoe agencie$

8 Assetbacked security interests retained in accordarittetiie vertical risk retention option or partial vertical
interests under the combined retention option do not require the sawveldi@iframework because the agencies
“were persuaded by commenténat such measurement is not necessary to ensuréehgiansor has retained
[five] percent of the credit risk.’A.R. at JA2281 (79 Fed. Regt77716)
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rules produces results wildly at odds with the statutory directiBh’s Mot., Ex. A (Pet’rs Br.)
at 40. he legislative historyhoweverjndicatesthat Congress intended fegcuritizergo retain
a“material amount of risksufficient to ensuréhatsecuritizers‘align[] their economic interest
with those of investors.’S. Rep. No. 111-176, at 129. In light of the statubeprecison and
Congress’s broad objective, the Court agrees with the defendants that “Corngjrestsptiovde
any direction as to how the agencies were to ensure securitizers retain [foegit gxposure to
the credit risk. Defs! Mot., Ex. A (Resp’ts’Br.) at 44. Although it is true thatan agency rule
would be arbitrary and capricious if the agency has relied on factors which Gohgsasot
intended it to considerState Farm463 U.Sat 43 courts musbe reluctantto infer from
congressional silence an intention to preclude the agency from considering ¢dlcgorthan

those listed in a statyteNat'l Ass’'n of Clean Air Agencies. EPA, 489 F.3d 1221, 1230 (D.C.

Cir. 2007)(citing George E. Warren Corp v. EPA, 159 F.3d 616, 623 (D.C. Cir. 1988pause

this statutecontains no ¢lear congressional direction to the contr@itye Court]will not deprive

the agencliespf the power to fine-tungheir] regulations.” Int’l Bhd. of Teamsters, Chauffeurs,

Warehousemen & Helpers of Am. v. United States, 735 F.2d 1525, 1529 (D.C. Cir. 1984). Thus,

the Court concludes thdtd agencies’ use of famlue was not precluded by Congress.

2. Reasoned Explanation for the Use of Fair Value

The plaintiff claims that the agenci&sever articulate[d] why fair value served as a valid
proxy for credit risk’ Pl.’s Mot., Ex. A (Pet'r's Br.) at 48and failedto address concernser
the potential difference in required economic retenbetweerthe agencies’ adoptddir value
measurementsnd the plaintiff's conception ottedit risk” id. at 20-50. In considering these
positions, the Courtrétain[s] a rée, and an important one, in ensuring that agencies have

engaged in reasoned decisionmaking.” Judulang v. Holder,  U.S. |, /132 S. Ct. 476,
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483-84 (2011). “[R]easoned decisionmakingduires that agencies promulgate rties

observance of preclures required by laiv Pharm. Researcif90 F.3d at 212Agencies must

provide reasoned explanations for their actigegFox Television Stations, Inc., 556 U&.

515, and must bagkeir decisions on a consideration of the relevant facmsSiate Farm463
U.S. at 43. The Court cannot supply a reasoned basis for the agacioyh that the agency
itself has noprovided, but may “uphold a decision of less than ideal clarity if the agenciy's pat
may be reasonably discernedd. (internal quotation marksnd citations omitted
The agenciedinal rulesadopted & minimum [five] percent base risk retention
requirement to all securitization transactiowsthin the scope of the statute. A.R. at JA2172 (79
Fed. Regat 77607). As the agencies described it:
The final rule also allows a sponsor to satisfy its risk retention obligation by
retaining an eligible vertical interest, an eligible horizontal residual intenest, o
any combination thereof as long as the amount of the eligible vertieaést and
the amount of the eligible horizontal residual interest combined is no less than
[five] percent. The amount of the eligible vertical interest is equal to the
percentage of each class {dssetbacked security]interests issued in the
securitizaion transaction held by the sponsor as eligible vertical risk retention.
The amount of eligible horizontal residual interest is equal to the fair value of the
eligible horizontal residual interest divided by the fair value ofastetbacked
security interests issued in the securitization transaction
Id. at JA2172 (79 Fed. Reg. 77607). The plaintiff notes, and the defendantstagtea purely
‘vertical holding . . . amounts to retention of [five] percent of credit fifbecause holding a
prorata[proportional]share of all the securities . . . ensures a propatgortional] holding of
the total credit risk of the underlying assetPl.’s Mot., Ex. A (Pet’r’'s Br.) at 40see als®efs.’
Mot., Ex. A Resp’'ts’Br.) at 39-40. Thereforejt is undisputed that the pure vertical option for
risk retention reasonabbatisfies the statute minimum requirementan effectiveretentionof

five percent of the securitizatimcredit risk—regardless of any overarchingnsideration ofhe

entire secutization’s “fair value? Seel5 U.S.C. § 78d-1(c)(1)(B).
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The question for the Court is whether, in deciding to use fair value to measure labrizont
risk retentionthe agencies failed t@rticulate a satisfactory explanation for [their] action
edablish“a rational connection between the facts found and choices m&tkté Farm463

U.S. at 43 (quoting Burlington Truck Lines, 371 U.S. at 188)e agenciebave nofailedin

this regard In the midst of the rulemaking, ti=Cexplainedts reasoningor the use of fair
value in the modified proposed rules:

The [SEC] believes that [requiring sponsors to measwazontalrisk retention
using a fair value framework] would align the measurement more closélyheit
economics of a securitizati transaction because market valuations more
precisely reflect the securitizer underlying economic exposure to borrower
default. Defining a fair value framework also may enhance comparabilibgsacr
different securitizations and provide greater claaitg transparency.

A.R. at JA1285 (78 Fed. Regt58010). Further, the agenciessoredthat a fair value
framework"uses methods more consistent with market practiddsat JA1213 (78 Fed. Reg.
at57938). The aministrativerecordshows that, cordry to theplaintiff's assertionsthe
agencieglid articulatetheir reasoningdor using fair value to measub®rizontalrisk retentionn
the final rule

[T]o provide greater clarity for the measurement of risk retention and to help
prevent sponsors from structuring around their risk retention requirement by
negating or reducing the economic exposure they are required to maintain, the
agencies proposed to require sponsors to measure their risk retention requirement
using fair valuation methodologies acceptable unfigenerally accepted
accounting principles]. . . [T]he agencies are adopting a fair value framework
substantially similar to the reproposal for calculating eligible horizontaluaisid
interests in the final rule . ...[T]his measuremenises methods consistent with
valuation methodologies familiar to market participants and provides a consistent
framework for calculating residual risk retention across different sezation
transactions.It also takes into account various economicdexthat may affect

the securitization transaction, which should aid investors in assessing the degree
to which a sponsor is exposed to the risk of the sepedithssets.

A.R. at JA2181 (79 Fed. Regt 77616).
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The Court concludes from the foregoing explanatiat the agencies acted appropriately
becauséthe choices made by the [agency] were reasonable and supported by thé r&oord.

Trucking Ass’ns v. EPA, 283 F.3d 355, 362 (D.C. Cir. 2002) (quoting Lead Indus. Ass’n v. EPA,

647 F.2d 1130, 1160 (D.C. Cir. 1980)). The agencies reasonably concluded during the
rulemaking that using fair value as a means to medwuieontal risk retention provided the
agencies with a valid meatsensure consisten@gross different types of secured transactions
provided regulated parties with a familiar methodoltggssist investors with assessing risk
and adequately ensured exposure to credit risk in accordance with the SakAeR. at

JA2181 (79 Fed. Re@t 77616). Thesereasons are tiew the purposes of thetatuteand the

“appropriate operation ofthe relevant financial systersee Judulang, US.at__ ,132S.

Ct. at 485, and the Court can “reasonably . . . discern[]” thegbdlle agencies’
decisionmakingState Farm463 U.S. at 43 (qumg Bowman 419 U.S. at 286). The

administrativerecord does not refleabor can the plaintiff shovihatthe agencies failed to

explain why fair value considerations wamgplementedseeBlack Oak Energy, LLC v. FERC,
725 F.3d 230, 243-44 (D.C. Cir. 20XBplding that the Federal Energy Regulatory
Commission’s orders requiring the regional transmission organization to recoupviengds
arbitrary and capricious because the Commission failed to explain edwypiag funds was
warranted)or that the agecies considerations for how to measure credit risk were inconsistent,

seeBus. Roundtable v. SEC, 647 F.3d 1144, 1153-54 (D.C. Cir. 2011) (holding that the SEC'’s

“discussion of the estimated frequency of [shareholder director] nominations iisdelejwals
internally inconsistent and therefore arbitrary”). Given that deferenagency decisionmaking
is substantial where predictive judgments and expert assessments comayinteepCourt

“cannot’substitutdits] judgment for the agenc[ies’], espaity when, as here, the decision
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under review requires expert policy judgment of a technical, complex, and dysnaect.”

Agape Church, Inc., 738 F.2d408 (quoting Cablevision Sys. Corp. v. FCC, 597 F.3d 1306,

1311 (D.CCir. 2010)).

3. The Difference Between Pure Vertical and Pure Horizontal Options

Theplaintiff devoteanuch of its brieto emphasizing the perceivedonomic difference
in risk retentionbetween the minimal credit risk held by securitizers electing to use a pure
vertical optionandthe higler effective credit and economic risk held by those whmosk the
pure horizontal optioas evidence that the agencies’ use of fair value was arbitrary and
capricious.Pl.’s Mot., Ex. A (Pet'r's Br.)at 46-47. The agencieshoweveradequatky
addressed this difference in trananistrativerecord. The agencies acknowledged throughout
the rulemaking that the horizontal option was “most exposed to credit risk,” A.R1283478
Fed. Reg. at 58012and would‘impose the most economic risk on a sponsor,” id. at JA1215 (78
Fed. Regat57940). But the agencies highlighted several reasons during the rulemaking why a
horizontal holding of some kind might be desirable, despitetiteasedisk retention See,
eq. id. at JA1288 (78 Fed. Reat58013) (noting in the modified proposed rule that choosing a
horizontal option may “signal to the market that the spoasncentives are better aligned with
investors’[incentivesy); id. at JA2284 (79 Fed. Regt 77719) (reiteratingn the final rde that
the horizontal option “signals to investors that the information about the asset portiodjo be
securitized is accurately represented and fairly pyiagdich might “improve investor
participation and lead to enhanced capital formajion”

Moreower, the agencies specificaliyrovide[d] for a combined standard risk retention
option that would permit a sponsor to satisfy its risk retention obligation by refanifeligible

vertical interest,” an ‘eligible horizontal residual interest,” or anylgimation thereof,Wwhile
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leaving the pure vertical holding as the basdive percent credit risk retéion requirement, id.

at JA1212 (78 Fed. Reg. at 57937), so long as the risk retention comports with the gtatutoril
required retentioof “not less than [fivepercent of the credit risk15 U.S.C.

8§ 78041(c)(1)(B)(i). Because the statute expresdlipws for credit risk retention shorethan

five percent, the mere fact that alternapgions available to securitizers might require higher
effectivecredit riskretention does not defeat the agericieasoning.Even if attempting to gain
the benefits of both the low-retention vertical option and the high-clarity horizmptiah

through a hybridized retention plaprésenis] aconceptual difficulty,”as the plaintifiasserts

Pl’s Mot., Ex. A (Pet’r’'s Br.) at 42, nothing in the rules preveetulated parties from selecting
the simpler purg vertical or purly horizontal optionsIt may be the case that some securitizers
will find using a partl or pure horizontal holding “an unattractive solution to all their
‘problems|,] [b]ut that does not mean that the availability of this option does not increasg [their

flexibility.” Melcher v. FCC134 F.3d 1143, 1159 (D.C. Cir. 1998). Consequertéy, t

plaintiff’'s invocation of the difference between the pure risk retention options to bhothé
agencies acted in an arbitrary and capricious manner is without merit.

4, The Agencies’ Alleged Failure to Address Comments

The plaintiff further allegethat the agencies failed to address the concerasolbset of
commentersvho sought to have the agencies have the requirement focus on retention of credit
risk, not economic value.Pl’s Mot., Ex. A (Petrs Br.) at 4950. Indeed, failure to address
issues raised in comments may require a finding that the agencies act#dtiarvof the APA

by “fail[ing] ‘to consider an important aspect of the probleng&eFox Television Stations, Inc.

v. FCC, 280 F.3d 1027, 1051 (D.C. Cir. 2002) (quottateFarm 463 U.S. at 43). In

responding to comments, “an agency must consider only ‘significant and viable’ and ‘obvious’
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alternatives. Natl Shooting Sports Found., Inc. v. Jones, 716 F.3d 200, 215 (D.C. Cir. 2013)

(quotingCity of Brookings Mun. Tel. Co. v. FCC, 822 F.2d 1153, 1169 (D.C. Cir. 1987)).

Agencies‘need not address every comment, but [they] must respond in a reasoned manner to

those that raise significant problemm€ovad Commc’ns Co. v. FCC, 450 F.3d 528, 550 (D.C.

Cir. 2006) (internal quotation marks acitations omittedl

The plaintiff citesvarious comments attackirige agenciésusage of fair value on the
bases thathe agencies failed to properly interpret the stath#g,the implementation in
horizontal holdingsrhade no senselue to the nature of possible lossbsitthe difference
between the pure vertical and horizontal options was too dramatic, and that “the hlorizonta
interest should be reduced to have the sponsor retain creditosekto[five] percent. Pl.'s
Mot., Ex A (Petr's Br.) at 43citing A.R. at JAO787 (American Bar Association), JA1016
(American BankersAssociation), JA1713 (Structured Finance Industry Group), JA1438-39
(Bank of America), JA1141-50 (Loan Syndications and Trading Assogiatidhe plaintff
allegesthat the agencies continuallgidestepped theentralissu€ of using fair value as a proxy
for credit risk and failed to squarely address the concerns of these comideatsl5. The
Court disagrees.

The agencies essentialigdressethese comments hyotingin the final rule that
commenters questioned the use of fair valuseveral contextsSeeA.R. at JA2171-72 (79
Fed. Reg. at 77606after noting thata significant number of commenters commented on the
agencies’ use of fairalue to measure risk retention,” the agencies reiterated that the final rule
would use fair value as a gauge for retained interest in the horizontal esiaetoption; id. at
JA2181 (79 Fed. Reg. at 77616) (after summarizing various comments concspani¢

accounting concerrregardingthe use of fair value to measure ristention; the agencies
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stated that they were adopting a fair value framework “us[ing] methods temsigth valuation
methodologies familiar to market participants and pravg] a consistent framework for
calculating residual risk retention across different securitization transsigtioEven thoughhe
agencies did natecessarily address each and every conmegsadby thesecomments, [tjhe
failure to respond to commenis significant only insofar as it demonstrates that the agency
decision was not based on a consideration of the relevant factors.” Covad, 450 F.3d at 550

(quoting_Thompson v. Clark, 741 F.2d 401, 409 (D.C. Cir. 1984%)already recognizedy the

Court, theagencies repeatedly justified their reasonable use of fair valuesufeat 30—-33.
The agencies explained their decisioruse fair value at multiple points in the rulemaking
processincluding after notingn the final rulethat “[clJommeners expressed sevesgecific
accounting concerns regarditige use of fair value to measure riskention” A.R. at JA2181
(79 Fed. Regat 77616). “T his response demonstrates thatabengies] considered and

rejected [the plaintif§] arguments . . . This is all the APA require’s.City of Waukesha v.

EPA, 320 F.3d 228, 258 (D.C. Cir. 2003). In other words,dcomments presentadthing that
“required some explanation beyond that already contained within the rulemaking)teeessure
[the Cout] that‘all relevant factors ha[d] been considetedThompson, 741 F.2at 409-10

(quotingHome Box Office, Inc. v. FC(567 F.2d 9, 36 (D.C. Cir. 1977)).

5. The Difference Between the Vertical Option and the Combination Options

The plaintiff pointsto Nationd Mining Assn v. Army Corpsof Engnees, 145 F.3d

1399, 1407 (D.C. Cir. 19983ssupport foits argument thd{t] he agenciésaseline rule
permits any of an infinite number of combinations of horizontal and vertical irgeagst”[t]o
saythat onlythe purely verticaJoption] accords with the statutory standard is hardly rational

decisionmaking,Pl.'s Reply, Ex. A (Pet'rs Reply) atLl9. The plaintiff asserts that the District
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of Columbia Circuidecidedagainst the Army Corps of Engineen National Mining“in light

of ‘systemic disparity between the statutory standard and [the agéapproachin
promulgating a regulationid. (quotingNat | Mining, 145 F.3d at 1407). This characterization
and the derivative argument are misplaaad fail to support the plaintiff's assertion. The

portion ofNational Miningquoted by the plaintiff serves merely to support that sasstussion

of the Supreme Court’s upholding & facial challenge undaormalChevron standard$espite
the existence of clearly valid applicationdalfregulatiori that Congress intended to include a
wider breadth of coverage than the agency rules providedNatil Mining, 145 F.3d at 1407.
This is not thesituation presented by the parties in this cad®e disputeéhereinstead concerns
regulatory options under a vagstatutory standarthatmay goabove the prescribed minimum,

but are not requiredo satisfy theegulation.

The plaintiff glosses over the fact that the final rules implemented (1) a @ticalrisk
retention option that allows securitizers to retain the statute’s absolute minimumtaioun
requiredrisk, (2) the ability to combine horizontal and vertical holdings, and (3) an additional
“lead arranger” retention option specifically for C&@ll indications that the agencies
considered and attempted to address the broader quasedby commenters advocating for
CLOs earlier in the rulemaking. A.R. at JA2178, 2216 (79 Fed.&&@g613, 77651). In other
words, hepurevertical option undisputablgatisfies the bare minimum of the Congressional
mandateand the agencies’ expectatior3eeid. at JA2271 (79 Fed. Regt77706) (“A sponsor
relying exclusively on the verticalsk retention option will hold [fivepercent of every tranche,
from the senior tranche to the residual interest, and shares the same craditmastors in
every tranche.”).In addition to the vertical option, the agencies providéeémptions—the

horizontal and combination optionsthat maybe utilized by regulated entities if thdgsire the
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added benefits of enhanced investor clarBgeid. at JA2281 (79 Fed. Regt 77716) (“The
agencies are adopting a requirement for sponsors to measure risk reteatioaligible
horizontal residual interest’. . using a fair value measurement framework consistent with
[generally acceptable accounting principl8s]

The plaintiff also contendbat“[tlhe agencies are not permitted, in the vast range of
applications of their rule, to set standards of uncertain amounts of Rtls'Reply, Ex. A

(Petr's Reply) at 19 (citinglime Warner Entrit Co. v. FCC, 240 F.3d 1126, 1137-38 (D.C.

Cir. 2001)). But th&ime Warnercase cited by the plaintiff in support of this argument involved
the FCCs imposition of a fiumerical liné regulation that needed to meet both the tests for
arbitrarinesainder the APAand*“First Amendment intermediate scrutihy240 F.3d at 1137.
TheDistrict of Columbia Circuitn that case noted that the agency seemedrijure the

numercal regulatiorfout of thin air” and provided no explanation for its decision other than “
believe that [the limit] is appropriate to balance the gbdi$. This case involves no such
concerns and the plaintiff's cited authority does not support its proposition. As theh@surt
already discussed, the agentiasal rule allowsa vertical retention option that etsthe exact
minimum dictation of the governing statuges well asnon-mandatory horizontal options for
deviationthatpermitregulated etities to make their securitizations more attractive at the cost of
greater risk retentiof. The agencies did not conjure fair valet of thin air,” id., but rather

explained theidecisionby stating that fair value

9 The plaintiffalso takes particular issue with the defendants’ argument that the adesedsheir construction of
credit risk on a “totaloss scenan” because “that rationale is entirelypast hoqgustification, and that construction
would be unreasonable even had the agencies’ orders articulated it.” Pl.’sBe@y(Pet'r's Reply) at 1a11.
Although the dministrativerecord indicates that“@irst-loss” scenario justification may have been contemplated by
the agencies their initial proposed ruleseeA.R. at JA0188 (76 Fed. Regt24102)(noting that “[the proposed

rules include a numbef terms and conditions governing tsteucture ofan eligible horizontalesidual interest in
order to ensure th#e interest would be‘éirst-loss positior?), the Court is inclined to agree that a “tetzds”
scenario rationale relies @ost hocaarguments. But the Court need not decide this issuause it has already held
that fair value was otherwise appropriately considered by the agencies.
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uses methods consistentith valugion methodologies familiarto market

participants and provides eonsistent framework for calculatingsidual risk

retention across differergecuritization transactionslt also takesnto account

various economic factorthat may affect the securitizan transaction, which

should aid investors assessing the degree to whichpansor is exposed to the

risk of thesecuritized assets.
A.R. at JA2181 (79 Fed. Regt77616). In sum the agencies appropriately interpreted and
discharged the statusscredit risk retention requirement in their rulemaking, ey adequately
considered all relevant aspects of the problems presented.
C. Declining Exemption or Adjustment for Managers of Open Markd CLOs

The third and finaajorissue raised by the plaifi concerns the agenciggower to
grant exemptions or adjustments to the mandated credit risk retentionTh&eplaintiff argues
that the agencieé®rred in declining to exempt [managers of open market CLOs] from the
retention requirements or adjust those requirements to enable managers to adhergyo indus
‘best practicédo retain the benchmark level of credit risk without having to commit excessive
capital” Pl’s Mot., Ex. A (Pet’r's Br.) at 50. The plaintiff alleges that the agermesd not
adequately explain their reasons declining requests from commentéoexempt open market
CLO managers or otherwisgljust the requirements based on the statutory exemption standards
and relied on reasons thatére internally inconsistent, illogiar unsupported by the record.”
Id. The plaintiff points to commentevgho “argued thathe structure, operation, and
performance of open market CLOs justified either an exemption from or annaeljiigo the
credit risk requirements.1d. The plaintiff argues that the factors raised by commemisich
included the managers’ lack of actual ownership or origination of the underlying loans, the
existence of some “investaieveloped agreements” made to control investment parameters,

“initial and ongoing transparency, “active investment management,” anchcexaiager

compensation structures based in part on CLO performance—supportediinentes’
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proposals to “alter [the] ‘horizontal’ risk retention requirements to ensurentragers of open
market ClOs were relieved of excessive capital commitments while still retaining far more than
[five] percent of credit risk.”Id. at 53-51. Rejection of the proposals emanating from these
comments, according to the plaintiff, was unlawful due to the agencies’ failpregerly
address the statutory factors for exemption consideration, the agencieg’ tiaityapropriately
assess the costs and benefits associated with declining to grant adsistmeihe agencies’
failure to, once again, properly assess appate levels of credit risk retentiotd. at 53-62.
The defendants respotitht the agencig€seasonably implemented the statutory scheme and
fully complied with the APA’ Defs.” Mot., Ex. A (Resp’ts’ Br.) at 53, in declining to “grant
discretionary remptions for CLOs from risk retention requirements or adjust those requirements
to [the plaintiff s] satisfactiori,id. at 52.

The statute provides thdtlhe Federal banking agencies and the [SEC] may jointly
adopt or issue exemptions, exceptions, or adjustments to the rules issued underdhi¥ 4é&cti
U.S.C. § 780-11(e)(1). Any such exemptions or adjustments shall:

(A) help ensurehigh quality underwriting standards for the securitizers and
originators of assets that are securitized or aJail securitization; and

(B) encourage appropriate risk management practices by the securitizers and
originators of assets, improve the access of consumers and businesses to credit on
reasonable terms, or otherwise be in the public interest and fprdtetion of
investors.

Id. 8 78041(e)(2).
In consderingthe agencieg'efusal to granan exemptionfor openmarket CLO

managersthe scope of the Coustreview is‘quite narrow.” Marshall Qy. Health Care Auth. v.

Shalala 988 F.2d 1221, 1225 (D.C. Cir. 1993). Nevertheless, such agency decisions only remain

untouchablef they “examine the relevant data and articulate a satisfactoryrekiplafor its
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action including arational connection between the facts found and the choice 'mé&ttate

Farm 463 U.S. at 43 (quoting Burlington Truck Lines, 371 U.S. at 168). dimple power

provided by Congredserefor the agencies to regulate complex industrezsries with it the
correlative responsibility of the agdies] to explain the rationalena factual basis fdtheir]
decision.” Bowen 476 U.S. at 627. However, countsist“show respect for the agenc|ips
judgment in both.”ld. Moreover, vhere rulemaking under &foad statutory directivemight
implicate“predictive judgments about awety of relevant factorsagency aebn in such

circumstances necessitates some degree of increased def@edferd Nat. Gdaring Corp. v.

SEC 590 F.2d 1085, 1103 (D.C. Cir. 1978ijtétions omittet see alsdNat| Tel. Coop. Ass’n

v. FCC, 563 F.3d 536, 541 (D.C. Cir. 2009) (acknowledging the narrowness of review when a
case involves agency “predictive judgments about the likely economic effectslef)a r

1. The Statutory Factors of Exemption Consideration

The Court is not persuaded that tigencies unlawfully skirtedpairported obligation to
grant adjustments to open market CLO managers under the credit risk retention rules
Subsection (edf the statute permits the agencies to grant exemptions or adjustments if such
modifications*help ensure high quality underwriting standards” aexdcburage appropriate risk
management practices by the securitizers and originators of assets, ithprageess of
consumers and businesses to credit on reasonable terms, or otfeeyisethe public nterest
and for the protection of investors.” 15 U.S.C. § 780-12§6)), (B). The statute does not
provide a method by which the agencies may make these determinations or incluterdsfi
statements founclearterms like“high quality underwriting.” See generallid. § 780-11.In
considering whether to grant the various CLO exemptions requested based on the purported

supporting structural features, the agencies respandbd final ruleas follows:
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While the agencies recognize that certaincstnal features of CLOs contribute to
aligning the interests of CLO managers with investors, the agencies doieo¢ bel
these structural features would support a finding that the exemption would help
ensure high quality underwriting standards and thesere@asons why such an
exemption may run counter to the public interest and protection of investors.

A.R. at JA2221 (79 Fed. Reat 77656).

The plaintiff insists thathe agencies havgn]o articulated basido supportthis “bare
conclusion,”Pl’s Mot, Ex. A (Pet'r’'s Br.) at 53, buheadministrativerecord reflect®therwise.
The agencies stat@al the final rulethat “CLJs] are a type ofcollateralized debt obligatior]
A.R. at JA2215 (79 Fed. Reat77650), andliscussedmany of the structat features of
CLOs put forward by the plaintiff and other commenters thatré shared by other types of
[collateralized debt obligations]. . that performed poorly during thieancial crisis; id. at
JA2221 (79 Fed. Re@t 77656). For example, the agencies mbthat preexistingcLO
management fees that may already incorporate some degree of credit riskityaegiresent a
“subordinated compensation structutieat may align the goals of investors withO managers
in some situationgout “couldalso lead to a misalignment of interésisothers,” and these fees
do not appear to provide an adequate substitute for risk retention because they typieall
small expected valuk Id. Further, the plaintifs contention that the agencies failed to address
the fact that CLOs performed better thandbbateralized debt obligatierthat performed
poorly during the financial crisis, Pl.’s Mot., Ex. A (Pet’r's Br.) at 59, av@kb the agency
determinations th&aCLOs and[collateralized debt obligeons] have the same genesdtucture,
A.R.atJA2218 n.161 (79 Fed. Regt 77653 n.16}, that“many of the structural features that
commenters cited as mitigating risk factors for CLOs were shmred .[collateralized debt

obligations]of assethaded securitie$,A.R. at JA2221 (79 Fed. Reg. 77656), atite“better

performance of leveraged loans after the financial crisis in CLO posfobuld be partially
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attributed to lowered interest rates and other government interventions geiélssd. at

JA2293 (79 Fed. Re@t 77728) (notinghe SECs conclusion that commenters’ invocation of
CLO performance during the financial crisis “has the benefit of hindsigitduséduring the
financial crisis, there were considerable concerns with theyabilborrowers to meet their
financial obligations througtheir collateralized loasi’ and “aggressive monetary policy resulted
in . .. making it easier for borrowers to meet their loan obligatjor3h the whole,le agencies
reasonablyaddressed and considertdérelevant factors behind thvarious proposals for
exemptiors, id.at JA222123 (79 Fed. Regit 77656-58).° andremainedsteadfast that the
rules’ broader concerof avoiding “an environment susceptible to some of the abuses and
excessésthat contributedd the financial crisis justifiedvoiding the requested adjustments, id.
at JA2223 (79 Fed. Reg. at 7765&e flsad. at JA2293 (79 Fed. Re@t 77728) (SECS
separate consideration of proposed adjustments and its conclusiotothaténtersalternate
suggestions do not create sufficient incentive alignmehtThe Court findshe agencies
rejection ofrequests for exemptions or adjustments on the basis of CLO structural veesors
made in accordance with the statutory directives and'mah reasonable and reasonably

explained. SeeNat| Tel. Coop, 563 F.3d at 54%.

0 The plaintiffstates that these portions of the record address only requegtstdbeXemption[s]” rather than
“adjustments Pl.’s Reply, Ex. A (Pét's Reply) at 24 However, the agencies’ discussion in its totality and the
agencies’ introductory overviews of the comments sufficiently shaivthe agenesconsidered “alternative
options for meeting risk retention,” as well as broader exemptiai®. at JA2218 (79 Fed. Regt77653).

1 The plaintiffalso asserts, without authority, that the SEC’s separate arf@lysiwot justify[the] joint order”
because the other agencies did not expressly join it. Pl.’s Reply, PetA< Reply) at 24 However, the SEC

only wrote separately in tHaal rule because “when making rules under the Exchange Act,” the SEC must
particularly “consider the impact on competition that the rules wowd.haA.R. at JA2270 (79 Fed. Regt.

77705) (citing 15 U.&. § 78w(a)). Nevertheless, the joint nature of this proceeding sugjgsske Court may
examine this separate analysis insofar as it weighs on whether the affailett$o consider an important aspect of
the problen State Farm463 U.S. at 43.

2 The plaintiffreignitesits argument that the agencies failed to adequately defend their approaciessiras
levels of risk beyond what the plaintiff caflthe statutorily required level of credit rfskn arguing that open CLO
(continued . . .)

44



2. The SEC’s Assessment of Costs and Benefits

The plaintiff also asserts that the agencies inadequately assessed thedcbstseéts
inherent in rejecting the t@rnatives proposead thecommentghey received SeePl.’s Mot.,
Ex. A (Petr’s Br.) at 54. While no provisions in the governing stasgecificallyrequire a cost
benefit analysis, the SEC haseparate obligation taletermine as best it can thedaomic

implications of [a] rulé, Chamber of Commerce v. SEC, 412 F.3d 133, 143 (D.C. Cir. 2005),

and “to consider the effect of a new rule upefiicCiency, competitionand capital formatiofi,

Bus. Roundtable, 647 F.3d at 1148 (quoting 15 U.S.C. 88)788(v(a)(2)). The defendants

contend that the SEQGuffilled its statutory obligation in a separate secfiofthefinal rulg],”
Defs! Mot., Ex. A (Resp’ts’Br.) at 59 (citing A.R. at JA2270-05 (79 Fed. Reg. at 77705-40)
(“[the SEC’s] Economic Analysl’)), and further argue that the agenaebectively“considered
the rules potential economic implicatiohg/hen explaining “choices that Congress left to the
agenciesdiscretion,” id.

The Court agrees with the defendants that the agenciesugappropriate level of
consideration to the possible costs and beneffitise rules withouanadjustment or exemption
Although the plaintiff insists th#éhe agencies—largely the SES-improperly or inconsistently
weighedagency-acknowledgediécreases] in competition” “higher rates andpotential
negative fluctuations in the CLO market resulting fromfth&l rule without adjustment dhe
assessedenefits Pl’s Mot., Ex. A (Pet'rs Br.) at 5455 the administrative record reflects a
sufficient foundation to which this Court may defer. The SEC attempted to quantify the

unadjusted rulesmpacts, despite existing data that lik&yted to “provide a basis to fully

(. . . continued)

maragers should have been granted an exemption or adjustRiéatReply, Ex. A (Pet'r's Reply) at 22But the
statute sets no suckquiredevel, instead, it sets a bare minimurh5 U.S.C. § 78d.1(c)(1)(B)(i) (mandating that
regulations require reteoti of“not lesshan(five] percent of the credit risk (emphasis added)
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assess the ruleeconomidmpact’ A.R. at JA2270 (79 Fed. Regt 77705). The“lack of

available dataand the dependenten how sponsors, issuers, investors, and other

parties. . . will adjust on a longerm basis,led the SEC to conclude that it could matly

qguantify or predict specific economic effects. Nevertheless, the $engaged in a lengthy

and thorough analysis of the variaplicablefactors id. at JA2270-95 (79 Fed. Red.

77705-30), and estimated “an approximately 14.8 percent reduction in supply of capital” to the
pertinent market for CLQgsd. at JA2295 (79 Fed. Reat77730). The SEC also confronted
contrary findingssubmittedoy commenters aneiplainedthe agenciésgualms with more costly
estimates.See, e.qg.id. at JA2292-93 (79 Fed. Reg. at 77727-28) (questi@mdgefuting

“several assumptions” @ study submitted by Oliver Wyman, whiclaimed that credit

spreads wilincrease from 117 to 292 basis points and costs to borrowers will inbetaszen

$2.5 billion and $3.8 billioper yeaf). The SEG estimatios and its statutorily required
consderationare entitled tahe Courts deference because the SEC has cléafprised itseH

and hence the public and Congress—of the economic consequences of a proposed regulation.”

Chamber of Commerce, 412 F.3d at 144. The decision to promthgéditeal rule without an

adjustmenbr exemption for open market CLO managers, despitgttentially negativeffect

on the CLO market, is entitled to deference becaldfespite the lack of data, the [SEC and the
other agencies] had to promulgate a [Igfuand they “relied on Congresstietermin[ation] that
[the rule’s] costs were necessary and appropriate in furthering the gbaéhabilitating the
securitization markets safely by requgisecuritizerso keep sufficient skin in the gam&ee

Nat | Assn of Mfrs. v. SEC, 748 F.3d 359, 369 (D.C. Cir. 2014) (internal quotations and

citations omittey] adhered to on reh’Mat| Assn of Mfrs.v. SEC, 800 F.3d 518 (D.C. Cir.

2015), overruled in part on other grounds by Am. Meat Inst. v. U.St BDEAQric., 760 F.3d 18

46



(D.C. Cir. 2014)see als&. Rep. No. 111-176, at 128-29 (outlining Congress’s intention to

address the “originate to distribute’ model” and “[cJomplexity and opacity¢arsezation
markets” by*aligning [securitizerg economic ingérests with those of investors” by requiring
them to“retain a material amount of risk”)

The plaintiff's various arguments against the agencies’ economic ass¢ssmount to
little more than attacks on the rules &myrestriction of growth in the CO market. But the
mere fact that theredit risk retentiomules without adjustment or exemption, would burdiea
CLO marketto any degree cannot amountigency fauttweighing the economic impact is a

policy decision for Congress and the agentoenake not the Court.Cf. Pub. Citizen v. Nat'l

Highway Traffic Safety Admin.848 F.2d 256, 267 (D.C. Cir. 1988) (noting that a court must

not “substitute [its] judgment for that of the agency as to the environmental conces|oé its
actions” becausthe court’s “more limited role is to ensure, primarily, that no arguably

significant consequences have been ignored; evaluating the ‘impact’ of tmssgjgences . . . is

‘left to the judgment of the agency™ (first quotikdeppe v. Sierra Clup427 U.S. 390, 410 n.21

(1976), then quoting Sierra Club v. U.S. Dep't of Transp., 753 F.2d 120, 128 (D.C. Cir. 1985)).

In this casethe SEC and the other agencies appropriately evaltlaezbsts and benefits, while
refraining from questioning Congress$basicpremisé of requiring the adoption afredit risk
retention rules to begin witldue tothe failure of certain securitizations during the financial
crisis whichnecessitat# the adoption of additional burdens in order to rehabilitate the market

and reinstall investor confidencélat| Assn of Mfrs. v. SEC, 748 F.3d at 378ee alsd?ub.

Citizen v. FTC, 869 F.2d 1541, 1557 (D.C. Cir. 198%i(file agencies may safely be assumed

to have discretion to create exceptions at the margins of a regulatory fieldrehayt thereby
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empowered to weigh the costs and benefits of regulation at every turn; agemelgglo not
have inherent authority to secogdess Congressalculations)).
IV.  CONCLUSION

The Court concludabat thefinal credit risk retentiomules adopted by the defendants
and the other agenciesmply with the APA. Despite the final riddormulation and adoption
by multiple agencies, théhevronframework applies in this casand the Court must defer to
the agenciéseasonable interprdatan of the term*securitizet in the absence of any other
defect in the agenciersulemaking processkurther, the agenciegauging of credit risk through
the use of fair valu€ measurements for certain retention structures amounts to an appropriate
interpretation of the statutory requirements, and timeiistrativerecord reflects that the
agenciesconclusions on this topic wesaifficiently reasoned in light of the relevant factors.
Finally, the agenciedid not act arbitrarilycapriciously or otherwise unlawfully in declining to
provide an exemption or adjustment to the credit risk retention rules for open market CLO
Accordingly, the Court will deny the PlaintéfMotion for Summary Judgment and grant the
DefendantsMotion for Summary Judgment.

SO ORDERED this 22ndday ofDecember201613

REGGIE B. WALTON
United States District Judge

13 An Order will be issued contemporaneously with ¥Mamorandum @inion.
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