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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES CONFERENCE OF
MAYORS, et al.,

Plaintiffs,
V. Civil Action No. 16-00660 (TFH)

GREAT-WEST LIFE & ANNUITY
INSURANCE CO.,

Defendant.

MEMORANDUM OPINION

Plaintiffs here are the United Stat€onference of Mayors aitd subsidiaryUnited
States Mayor Enterprises, Inccdllectively, “the Mayors” or “Plaintiffs”) They sued Defendant
GreatWest Life & Annuity Insurance Company (“Greatest” or“ Defendarit) in April 2016
for breach of contract and breach of the implied covenant of good faith and fair dealing
Initially, Defendant responded with counterclaims against Plaintiffs, but dropped them on the eve
of trial. At the close of Plaintiffs’ case-chief, Defendanimovedorally for a directed verdict
andjudgment as a matter of law.h& Court took the motion under advisemesbfar as it
related to damages and otherwise denied the motion. On January 23 {20 Ehiae-day trial
the juryreturned ar$8 million verdict for Plaintiffsand concluded th&efendantad breached
bothits contract with Plaintiff@and the implied covenant of good faith and fair dealiigrdict
Form,ECF No.218. Defendanthenrenewed its motiofor judgment as a matter of laviDef.’s
Mot. (“Mot.”), ECF No. 224.Plaintiffs opposed the motion, PIs.” Opp(hOpp’'n”), ECF No.

235,and Greawest repliedDef.’s Reply (“Reply”), ECF No. 238. The Court held a hearing on
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May 23, 2018. Upon consideration of the parties’ briefing and argument, for the reasons
discussed herejrand in accordance with the oral ruling announced in open court on Mine23,
Court denies Defendant’s motiéor judgment as a matter of law

BACKGROUND

The United States Conference of Mayors (“USCM?”) is “a-partisan organization of
cities with populations of 30,000 or more.” Am. Compl. 1 5, ECF No\22CM’s wholly-
owned subsidiary, Uniteftates Mayor Enterprises, IflCUSME”), markets products to cities
and their employeescludingretirement products and servicdd. 11 2, 6. In 201Zhe
Mayorsentered into two contracts wiGreatWestrelating to USCMS RetiremenProgram:

(1) a License Agreement between USCM @&@reatWest and (2) a Joint Marketing and
Training Agreement (“*JMTA”) between USME af&teatWest Id. 1] 1, 16. Both Agreements
included an initial teryear term.JMTA 1 4.1; License Agreement 1 6.1, ECF No03.&9-8.

In December 2015he Mayorsotified GreatWestthat they intended to terminate the
Agreements for caudmsed orGreatWest’s contractual breaches. Am. Compl.  28. The
partiesattemptedo engage irmediation but were unable to ag@ea meeting locationMarch
15, 2016 Letters to JAMS, ECF Nos. 9-12 & 9-13. On April 6, 20#6Mayors ifed their
original mmplaint. ECF No. 1. On September 8& Mayordiled an Amended Complaint,
alleging breach of contract and breachha&fimplied covenant of good faith and faiealing.

Am. Compl. {1 29-38, ECF No. 2%reatWest filed itsAnswer and Counterclaim on October
17, asserting counterclaims for unjust enrichmier@ach of contracgndbreach of themplied
covenant of good faith and fair dealingCF No.26. The Mayorsiled their Answerto Great

West'scounterclaim®n October 28 ECF No.28.



Both parties filed various motions in limine, which the Court resolved before trial.
Among these rulings, the Cowxcluded an anonymous letter detailing allegations of sexual
harassment and other forms of misconduct against one of Defendant’s employesemiited
the letterto remain available for impeachment and cre@samination purposes. ECF No. 150.
Two employees were fired as a result of the investigation that folloseedpt of the anonymous
letter,and the Court ruled th#tteinternal communicatioannouncinghe firingswas
admissible, as waldefendant’s filing with the Financial Industry Regulatory Authority
(“FINRA") reportingthese erployeesethical violations.ld. Also relevant herghe parties
disputed the significance oértain attachments thar Agreementsywhich showed profit and
reimbursement calculatiofmsed on estimated particip&ntrollmentin the insurance program.
SeeMot. to Exclude Improper & lelevant Evidence at £CF No0.103. Defendanarguedhat
these were “hypothetical examples” rather than contractual obligationsaadatintiffs should
not be allowed tamply that a failure to achieve those figures constituted a breach of contract
Id. The Court ruled that Plaintiffs could not refer to the attachments as projdmtioinstead
must refer to them as “hypothetical exampleSCF No. 151.Defendant alsargued—for the
first time after months of discovery and pretrial disputdsat the contract language precluded
Plaintiffs from seekingdost revenue or profits, among other types of damages. ECF N&h@8.
Court disagreed and so ruledunS. Conference of Mayors v. Gréafest Life & Annuity
Insurance Cq.288 F. Supp. 3d 4 (D.D.C. 2017), providseyeral reasons why Defendant’s
reading of the contragtas unnaturalld. at 9-10?

Now, Defendaninoves for judgment as a matter of law, alleging that Plairtéfse,

over the course of this litigatiofrefused to commit to a single damages theeoy even to any

! Defendant renews those arguments here, but the Court remains unpersuadeddsonise re
statedin its December 8, 2017 Memorandum Opinion.
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particular set of alternative theoriesMot. at 2. For purposes of judgment as a enatf law,
the relevant facts include only tegidence that wasresented to the jurySeeRadtke v.
Lifecare Mgmt. Partners/95 F.3d 159, 165 (D.C. Cir. 2015) (“Appellants have shown at most
that there was a conflict in the evidence before the jury. It is the function jofyrend not this
court to weigh evidence and make findings.”). Accordingly, the Court will foctiseoavidence
adduced at trial and relatézfjalarguments here.
ANALYSIS

I. STANDARD OF REVIEW

Fedeal Rule of Civil Procedure 58llows parties to seek judgment as a matter of law
“any time before the case is submitted to the jury,” and to renew thatmadtés trial. Fed. R.
Civ. P. 50(a2), (b). “The motion must specify the judgment sought and the law and facts that
entitle the movant to the judgmentfed. R. Civ. P. 50(a)(2).

“Judgment as a matter of law is appropriate only if the evidence aedsdhable
inferences that can be drawn therefrom are sesatesl that reasonable men and women could
not have reached a verdict in plaintiff's favoEstate of Muldrow v. RBirect, Inc, 493 F.3d
160, 165 (D.C. Cir. 2007) (citinbIcGill v. Munoz 203 F.3d 843, 845 (D.C. Cir. 2000))n
making that determination, a court may not assess the credibility of wigr@asseigh the
evidence.”Halcomb v. Wood<$10 F. Supp. 2d 77, 80 (D.D.C. 20@8}ing Hayman v. Nat'l
Acad. of Science23 F.3d 535, 537 (D.C. Cir. 19943%ge alsdNright & Miller, 9B Fed. Prac.

& Proc. Civ. 8 2524 at 250-57 (3d ed. 2018)). “Even if the Court finds the evidence that led to
the jury verdict unpersuasive, or that it would have reached a different resulereisitting as
the factfinder, that is not a basis for overturning the jury’s verdict and granting judgsiant a

matter of law.” Pitt v. Dist. of Columbia558 F. Supp. 2d 11, 16-17 (D.D.C. 2008). Thtrs “



Court must consider the evidence in the light most favorable to the non-moving party and draw
all reasonable inferences in her favoHalcomh 610 F. Supp. 2d at 80.

Defendanmakes two arguments in its motiohe questions before the Coaré
1) whetherthe Mayorsadequately established tiateatWest'sbreach of contract caused the
Mayorsdamages&nd?2) whether the jury had enough evidence to award daniagles amount
thatit did without engaging in guesswork or speculaficBeeMot. at 9. The Coumill address
each argumenh turn.

[1. CAUSATION

A breach of contract is “an unjustified failure to perform all or any parthaft s
promised in a contract entitling the injured party to damagéstidow Specialists, Inc. v.
Forney Enters., In¢106 F. Supp. 3d 64, 89 (D.D.C. 2015) (citkrgwler v. A & A Co.
262 A.2d 344, 347 (D.C. 1970)). “A ‘material’ breach is one where the injured party received
something substantially less or different from that for which he bargainéd.Causation is an
element of a breach of contract clai®ee, e.g.Tsintolas Realty Co. v. Mendé&84 A.3d 181,
187 (D.C. 2009) (“To prevail on a claim of breach of contract, a party must establisva(ith) a
contract betweethe parties; (2) an obligation or duty arising out of the contract; (3) a breach of
that duty; and (4) damages caused by breachlthetheless, “[nJominal damages at least can be
recovered immediately upon the happening of the breashi¢ht v. Howard Uniy.60 A.3d
749, 753 (D.C. 2013xeealso Window Specialist406 F. Supp. 3d at 92Af a party establishes
breach of contract but fails to prove actual damage or its proof of damages is vague or

speculative, the party is entitled to no more than nominal damages.”).

2 The Court notes that Defendant does not atigaieit is entitled tgudgment as a matter of law
as to breach and h#serefore waivedhis argument.
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Few D.C. casediscusgailure to adequately prove causatitnt undetMaryland law,
the element of proximate causation for breach of contract lost profit damaggsfisdwhen
the breach was a substantial factor in causing the fo€RRSC Tower I, LLC v. RSC Tower I,
LLC, 32 A.3d 456, 47273 (Md. Ct. Spec. App. 20EEe also Parr v. Ebrahimiaf0 F. Supp.
3d 123, 133 (D.D.C. 2014) (“[T]o survive a motion for summary judgment based on the asserted
insufficiency of proof of damages, a plaintiff need not, at this stage, show thntai
damages; he is obligated only to show that they exisasndot entirely speculative.§f. Red
Lake Band of Chippewa Indians v. U.S. Dep'’t of Interé@4 F. Supp. 2d 1, 13 (D.D.C. 2009)
(noting that éderal lawrequiresplaintiffs establistthe fact of losses that were the natural and
proximate esult of he breach of contradt

GreatWestclaims thaby failing to addressind disproveall of GreatWest'sevidence
and theories, Reply at PJaintiffs failed to establish “causal connection between Grgéest’s
breaches and argst profits damages at all,” Mot. 26. This argumernhcorrecty assumeshat
Plaintiffs neededo disproveeach ofGreatWest's theoriesrather thario maketheir own
affirmative case supported witkvidenceof breach causation, and damage<f. Bldg. Servs.
Co. v. Nat'l R.R. Passenger Carf805 F. Supp. 2d 85, 98 (D.D.C. 2004) (granting defendant’s
summary judgment motion where plaintiff failed to provide evidence of its clairaintiffs

made out an affirmative case that Gyé&st did not perform as promised. Among other

3 Since “D.C. imported the common law of Maryland . . . D.C. courts have ‘customarily looked
to post-1801 decisions of the Court of Appeals of Maryland for assistance in inteypineti

law.” Hensel Phelps Constr. Co. v. Cooper Carry @61 F.3d 267, 272 (D.C. Cir. 2017)
(quotingHeard v. United State$86 A.2d 1026, 1029 (D.C. 1996)) (alterations omitted).

4 For example, Greatest argues Plaintiffs did not “identify evesiagle specific, additional
sale to a municipal organization..that would have occurred had Gréétst’s performance
measured up to the Mayors’ standards.” Mot. at 29. But this is Gest's theory of the case,
which the jury rejected, despite having ample opportunity to consider it. Thereeishmnrone
way to breach a contract.



examples, the recoidcluded testimony from USCM membership such as Stephen Benjamin,
Mayor of Columbia, S.Cand USME staff such as Kathryn Kretschriéeyland both d whom
describedGreatWest asan organization that quicklyecameaecalcitrant in fulfilling its
obligations under the contracgee generallyTr. Jan. 9, 2018 PM, at 11-15; 18-22; 28-34; 36;
45-46; 51; 128-129; 131; Tr. Jan. 10, 2018 AM, at 37-38; 45-59; 73—78; 81; 90-92; 106—-109.
Internal emails showetthat GreatWestpersonnel believed the contract was no longer valuable
and intended to “tank the deaée, e.g.Tr. Jan. 12, 2018 PM, at 57-59, and that Gvéast
had divided employees between selling the Mayors’ program and théasate progransee,
e.g, Tr. Jan. 10, 2018 AM, at 56-59. TKwyorsalso presentedvidencehatone ofGreat
West'sVice Presidents, and the employee responsible for running the Mayors’ progearn, B
Neese, wasot onlydistracted and submitting false spending reports relatingst@ork with
that programsee, e.g.Tr. Jan. 11, 2018 AM, at 89-91; Tr. Jan. 12, 2018 PM, at 26—2febut
appeared to have a difficult working relationship with Kathryn Kretschieyland—his
primary point of contact with the Mayorshat GreatWest did little to remedysee, e.qg.Tr. Jan.
10, 2018 AM, at 76-78; 81. The record cont&wnslence of other factors thGreatWest
arguescontributed to the program’s poor performarsseMot. at 27 whichthe jury had ample
opportunity to considerUltimately, Plaintiffs presente@videncesufficient to show thaGreat
West promised to perfornyas able to perforprand then failed tperformas promised, and thus
breached the contratt Plaintiffs’ detriment.

In addition,the Court specifically instructed the jusy causation asr@ecessarglement:

If you find that GreaWWest breached the contracts or the implied covenant of good

faith and fair dealing, you must determine whether bn@&ch caused the Mayors

damages. Except in the case of nominal damages, which I will explain in antnome

and which are permitted in breaofcontract cases, even if you find Gr&dest

breached, you may not award damages unless -Bfestts breach caed the
damages.



Jury Instructions at 11, ECF No. 220; Tr. Jan. 22, 2018 AM, at 39—-40. CounGet&iiVest
emphasized the impaniceof causation as an element several times in his closing arguSent.
Tr. Jan. 22, 2018 PM, at 15-16; 30; 48-50; Brid, at GrealWest's requesthe Courtgave
additional instructions oaxcuse from performan@nd substantial performancéury
Instructions at 11-12; Tr. Jan. 22, 2018 AM, at 40-41. Both concepts emphasize that if other
factorsprevented GreatVest from performingt should not be held to account for ensuing
damages. fe substantial performance instructelaomade clear that if the Mayors did not
perform or performed subptimally, the jury should weigh that in assessing liabilithere is
no reason to believe the jury did not understand and follow these instructions. Indeed, the jury
took extensive notes throughout the trial and, when appropriate, wrote detail-orientezhgues
to the parties about evidence and testimony just presefts].e.g.Tr. Jan. 11, 2018 PM, at 31
Tr. Jan. 16, 2018 PM, at 166; Tr. Jan. 19, 2018 AM, at 9-10; 73.

The Mayors presented sufficient evidence to support the conclusiomhitathey
worked hardo performand upholdheir end of the bargairfGreatWestdid not. There was
evidenceahat GreatWest had conflicting interests because of its dtated programming, that
GreatWest's Vice President in charge of the Mayors’ programemgmged in unethical
behavior and distracted from his wpthat GrealWest leadershifried to change the structure of
the contracto avoid doing the work they had agreed to do becausmtiteactbegan to seem
less profitable to therthan other contracts, and that Gréétst sent inexperiencgeersonnel on
sales callsWhether or not the Court found this evidence persuasive is not the proper question at
this stage. Rather, the question is whether theresuffisientevidence to support the
conclusion that Great/est breached their contracitivthe Mayors and caused damages. The

Court finds that there was.



1.  DAMAGES

In arguing that the Mayors failed to provide the jury with a “speeulative means of
measuring . .lost profits; Mot. at 9,GreatWest is too eager to discount the evidenegtiny
had before it.

Recoverable damagésabreach of contract action include th@sesing ‘directly from
the breach itself, or [which] could reasonably have been in contemplation of botis pdrén
they made the contrattMercer Mgmt. Consulting, Inc. v. Wild@20 F. Supp. 219, 238
(D.D.C. 1996).Actual lost profitsare generally availableut cannot be awarded based on a
speculative estimateCountry Club Assocs. Ltd. P’ship v. FQIZ18 F. Supp. 429, 436 (D.D.C.
1996) see also Hill v. Repfdraqg, 328 F.3d 680, 684 (D.C. Cir. 2003)A} plaintiff may
recover damages for past economic losses if such losses are ‘reasonably’prdvethods for
estimating lost profitenclude “evidence of past performance by an established business, or
profits made by others.’Mercer Mgmt, 920 F. Supp. at 238 (citing Restatement (Second) of
Contracts 852, cmt. b (1981 )hereinafter'Restatement’)see als®4 Williston on Contracts
8§ 64:11 (4th ed. 2018) (noting that courts “use a variety of methods to prove lost profits”).

“While an award may not be based on speculation or guesswork, it may be a just and
reasonable estimate based on relevant data. Probable and inferential conssdesatiell as
direct and positive proof may provide the basis for an awdd€CRIC, Inc. v. Columbia Hosp.
for Women Med. Ctr., Inc957 A.2d 890, 902 (D.C. 2008). Although “[d]oubts are generally

resolved against the party in breach,” Restatem&a2&mt. a, thf Jailure to offer a

5> See also CapitalKeys, LLC v. Dem. Rep. Coad@8 F. Supp. 3d 265, 272 (D.D.C. 2017)
(“Expectation damages typically are measured by (a) the loss in the valoe tgUted party]
of the other party’s performance caused by its failure or deficiency, plasyljther loss,
including incidental or consequential loss, caused by the breasft) any cost or other loss
that [the injured party] has avoided by not having to perform.”) (citing Restatén3dm).
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‘reasonable basis for calculating’ damages means that the plaintifichaset its burden of

proof’ to recover damages for breach of contract, and may only recover nominal damages

Klayman 255 F. Supp. 3dt167; seealso Eastman Kodak Co. of N.Y. v. S. Photo Materials Co.

273 U.S. 359, 379 (1927) (“[A] defendant whose wrongful conduct has rendered difficult the

ascertainment of the precise damages suffered by the plaintiff, is not ewotiti@hplain that

they cannot be measuradth the same exactness and precision as would otherwise be

possible.”) Williston on Contracts $4:10 (“Defendant cannot, however, on this account, after

having held out these glowing assurances to the plaintiff, and after failingfasithgeto allow

the plaintiff an opportunity to make good on them, be allowed to avoid recompensitg him.
Both parties argue by analogy lliverge as to whichnalogybest fits this case.Great

Westclaimsthis case is most like one in which an untested produmbught to market and

® The parties also disagree vehemently over what constitutes a “reasonatifeycent
measuring damages. In their effort to show that the weight of authority sup@irtespective
understandings, the parties stray in their briefing from D.C. law. Plawniftgd prefer the
Court refer to New Jersey law as stateW iA.L. Floors, Inc. v. Westminster @onunities, Inc,
810 A.2d 625, 630 (N.J. Super. Ct. App. Div. 2002) (“In fact, we do permit considerable
speculation by the trier of fact as to damageshe rule relating to the uncertainty of damages
applies to the uncertainty as to the fact of damage and not as to its aamolwwhere it is certain
that damage has resulted, mere uncertainty as to the amount will not preeludétt of
recovery.”) (Quotation marks and alterations omittesigeOpp’n at 5. Meanwhile, Defendant
would prefer the Court rely on appraisalditifiois and Texas law as statedJdacked Up, L.L.C.
v. Sara Lee Corp854 F.3d 797, 817 (5th Cir. 2017) (“Generally, lllinois courts consider
evidence of lost profits in a new business too speculative to sustain the burden of proof. This
‘new business rule’ also applies to new product lines in established businesses wtsearprof
difficult to measure. .. This rule is not ironclad, however.”) ahelxas Instruments, Inc. v.
Teletron Energy Management, In877 S.W.2d 276 (Tex. 1994) (explainingthanticipated
profits cannot be recovered where they are dependent upon uncertain and changirmpsonditi
such as market fluctuations, or the chances of business, or where there is no éadentech
they may be intelligently estimated” and conchgithat “TI's inability to produce a working
model . . . despite the strong positive incentive of profit and the stronger negeg¢ingvea of
avoiding very substantial liability, indicates that Teletron’s proposed businessoivieasible”),
seeMot. at 16, 17; Reply at 14 & n.7. These cases illustrate that states vary in tenms of t
precision required to prove damages.
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fails, through no fault of the contracting entitfedvlot. at 11. Plaintiffs contencthis cases
moresimilar toan established brand destroyed througfebdant’s breach of contractOpp’n
at8. In fact,what happened is thawo established entities came together to sell a product that
was somewhat similar to other products on the market; both entities weres éxpleet field and
believed the product would be successful; one brought branding power and the otherarought
saks force. Based on the rectrere both believed that they would be successful.
GreatWest’s primary argument is that Plaintiffs refused time and agaiarticulate a
single, distinct damages theory on which they were relying.” Mot. at 6 (citintam. 17, 2018
AM, at 38-42). Plaintiffs respond that the jury had before it testimonial and documentary
evidence showing the value of the Mayors’ previous contract with Nationwide, witddlamged
from between $1.5 million per year paid to the Mayors for their endorsementaujeast $3
million per year.Tr. Jan. 17, 2018M, at 38-41. AndPlaintiffs showed that theggevious
payments from Nationwide informed how Gr&#est’'s senior executives valued the contract.

SeeTr. Jan. 9, 2018 M, at 56-57. On Sefgember 22, 201,2GreatWest’s President of

" See, e.gSchonfeld v. Hilliard218 F.3d 164, 172 (2d Cir. 200@ranting summary judgment
to defendant on lost profits claim and noting that “evidence of lost profits from a newdsusine
venture receives greater scrutiny because there is no track record upon whas an b
estimate”) Booker v. Ralston Purina Co., In699 F.2d 334, 336—37 (6th Cir. 1983) (affirming

the conclsion that lost profits were “too speculative and uncertain to sustain a damaggé awa
because “the product had yet to prove itself as a winner and therefore [aappe0fi

8 See, e.gSir Speedy, Inc. v. L&P Graphics, In857 F.2d 1033, 1040 (2d Cir. 1992) (reversing
judgment notwithstanding the verdict because there was sufficient evidente djpulyt was
properly instructed as to the standard it was to apply in assessing [the] proofagfeda and

there is no reason to believe that it ignored the court’s instructichgfg:Gevaert, A.G. v. A.B.
Dick Co, 879 F.2d 1518, 1523 (7th Cir. 1989) (“When a distributor obligates himself to use his
best efforts to promote a product and then breaks his contract, the remedial quesdieedis

how much he would have sold had he used his best efforts, implying diligent and energetic
promotion.”);Bloor v. Falstaff Brewing Corp601 F.2d 609, 614-15 (2d Cir. 1979) (noting that
Defendantvas “bound to make a good faith effort to see that substantial sales of [Pintif
products were made” and given its failure to do so, the judge may a reasonable edtimat
royalties that would have been due).
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Retirement Services, Charlie Nelson, wrote to GYgast’'s therRCEO, Mitchell Graye
regardinghow much Nationwide had paid for a contract with the Mayors in the gpasPX-
348. Thus, the Mayodaimed thatthese senior executives were aware that “Nationwide had
offered up to $6 million to retain [the program],” atha@tGreatWest valied the program in
SeptembeR012accordingly Tr. Jan. 9, 2018M, at57. Because the parties had entered into
tenyear contractdhe Mayorsargued they would prove the value of the “harm done to the
Mayors” was at least “$30 million, and probably moré&d”

Plaintiffs also argued that althougje attachments to the Agreemewere not
contractual obligations, they did provideidence of the parties’ expectations, a view e
supported by testimony from USME staff and Gha&st employeesTr. Jan. 9, 2018 PMat 11
(Mayor Benjamin testifying thahe Mayorsexpected to receive $3 million annua]lyy. Jan.
11, 2018AM, at 3132 (the Mayors’ accountant testifying that the Mayors’ expectations came
from GreatWest’s projections Tr. Jan. 19, 2018 AMat 62—-63(GreatWest's employee, Rob
Dwyer, testifying that the attachments showed “how the math works to recoooiiey” that
GreatWest had paid the Mayors in a lump sum at the beginning of the contract pémiod).
addition,Steven Bresler, Gredl/est’s corporate representative, testified that Giéast
expected to recoup its advance as represented in the examples attached to the seefnacts,
Jan. 19, 2018 AMat 62—63, and Plaintiffs argued that the examples attached to the contracts
“demonstrate how payment was expected to work)pp'nat 14. The Mayorsalsopoint to
evidence from GreatVest’'s own documents, which support the view that the parties consistently
contemplated recruiting program participants at the levels reflected in tblenagtats tahe
Agreements, i.e., 38,000 participants were expected in the first year, 114,000 pasticiplae

second year, and so ofd. at 15 (citing Exs. D-120, D-155)These documents referret

12



‘Plan Projections’ and ‘Plan Assumptionsd:., andKathryn KretschmetWeyland testifiedhat
GreatWest was the source of the data in the examples and that she had encourag@t§reat
to “use conservative numbers in the examplies,at 12 (citing Tr. Jan. 10, 2018 AMt 61-62).
All of this informationwas aailable to thgury to calculate theamages the Mayors incurred as
a result of GreaWest's breach.

GreatWestargues that the $8 million verdict “has no basis in the theories and
calculations Plaintiffs argued to the jury.” Mot. atBut GreatWest ismistaken about the
precisionrequired in determining damages. Juries are not required to show theirSearke.q.
Nat’l R.R. Passenger Corp. v. Veolia Transp. Servs., T®d. F. Supp. 2d 33, 65 (D.D.C. 2011)
(“All damages must bdemonstratewvith reasonable certainty . although mathematical
precision is not required.”)In their closing argument, Plaintif(sguedthat they had presented
the jury with sufficient evidence to award over $30 millioamages SeeMot. at 8 Tr. Jan.
22,2018 AM, at 81-82. But the juaysohadbefore itevidence that the Mayors provided less
support in implementing the program than Great-West expected, Mot. at 11, and that other
factors in the market may have contributed to some of the marketing failli&@ts21. What's
more, the Court instructed the jury that certain evidence could only be used faed porpose.
Tr. Jan. 22, 2018 AM, at 31-33. These instructmesludedhe jury from using Nationwide’s
offers or payments to the Mayas the basis faralculating what the Mayors would have
received from GreaiVestbut explained this evidence could be relevant to what the parties
expected when they entered into the Agreemddtsat 31-32. The Court also instructed the
jury thatthe contract attachmentgere“hypothetical examplesind that “GreaWWest'’s failure to

achieve the numbers contained in these hypothetical examples does not repredesttaaion
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breach” Id. at 31. These limiting instructions may well account for thendges figure below
$30 million.

The jury also found that Gre#test breached the implied covenahgood faith and fair
dealing. SeeChoharis v. State Farm Fire & Cas. G861 A.2d 1080, 1087 (D.C. 2008)
(“[E]very contract contains within it an impliembvenant of both parties to act in good faith and
damages may be recovered for its breach as a part of a contract claihéde is no single
definition of good faith and fair dealing, as the duty varies depending upon the contexthin whi
it arises.” Window Specialistsl06 F. Supp. 3d at 89. “Good faith requires ‘faithfulness to an
agreed common purpose and consistency with the justified expectations of the ayiér jwar
(quoting Restatement®5cmt. §. “A complete catalogue of types of biaith is impossible,
but the following types are among those which have been recognized in judiciarecisi
evasion of the spirit of the bargain, lack of diligence and slacking off, willfde®eng of
imperfect performance, abuse of a power to specify terms, and interferénae failure to
cooperate in the other party's performance.” Restateniz0t §mt. d.

Precisely determinindamages resulting from a failuregrecute a contract in good
faith can be challenging, but so long as plaintiffs can provide reasonable suppuetrfor
damages claim, a defendant cannot avoid liabilitadgying thedamages calculation is
imprecise SeeMergentime Corp. v. Wash. Metro. Area Transp. A@&B06 WL 416177, at *76
(D.D.C. Feb. 22, 2006) (finding thiilure to exert best efforts cannot be excused by “financial
difficulty or economic hardship”see alsdloor v. Falstaff Brewing Corp601 F.2d 609, 615
(2d Cir. 1979) (observing that “when it is certain that damages have been caused bk afbrea
contract, and the only uncertainty is to their amount, there can rarely be geod fearefusing

on account of such uncertainty, argnthges whatever for the breddmnd that a person
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violating his contract should not be permitted entirely to escape liability betteuamount of
damage which he caused is uncertain”).

The jury’s determination that Gre@lest breached the contract and that damages flowed
from the breach is a reasonable one. Not only diguiyehave before it concrefegures to help
them calculate damagesee, e.g.Opp’nat 15-18; Tr. Jan. 12, 2018 PM, at 16; 20; 22
Leshinsky Tr. Jan. 11, 2018 AM, at 7, the Court also provided extensive instructions on how to
do so,see, e.g.Tr. Jan. 22, 2018 AM, at 39—-40. The jury was insadittiat “[i]f the Mayors
did not fully perform all the duties under the contracts, then [the jougt decide whether they
substantially performed those duties . . . [and if they did], then Mayors are ewtitextive all
damages to which they are ¢letil under the contracts, minus any compensation to @/eat-
for defects in performance ld. at40—41. With regard to damages related to breach of the
implied covenant of good faith and fair dealing, the Court instructed the juryl#iiifs had
the burden to prove their damages and that the basic principle is that “the injuyexhpatd be
put in as good a position as if the other party had fully performed its obligations under the
contract.” Id. at 43. The Court went on to instruct the jury in detail about incidental and
consequential damages and stated that “[d]Jamages must be determined with leasdiaaity
from the evidence presentedd.; see also idat 45. The Court also instructed the jury that
nominal damages are appropriate where there is breach but “no proven damageg o<tk
the damages are only speculativéd” at 44° These instructions provided the jury with the

necessary framework to make a decision based on the evidence before it.

® Moreover, as mentionesiipra the jury was attentive and visibly engaged throughout the
trial—asking questions at the appropriate times and taking copious notes. The jury appears to
have taken on its job as factfinder seriously and to have deliberated carefuliyng\sitggests

that they wee inflamed with bias or failed to understand or adhere to the Court’s instrsicti
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CONCLUSION
The evidence before the jury provided a reasonadies for the damages awarded. The
jury returned a verdict, and Great-West is unhappy with it, but it neverthelessgpast in the
record. Because a reasonable juiguld have reached—and did reach-verdict in Plaintiffs’
favor, the Court ddesDefendant’s motion for judgmens @ matter of lawA separate Order

accompanies this Memorandum Opinion.
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Thomas F. Hogan
SNIOR UNITED STATES DISTRICT JUDGE
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