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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM HENRY HARRISON,
Plaintiff,

V. Civil Action No. 16-819RDM)

FEDERAL BUREAU OF PRISON&:t al,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff William Henry Harrisorserved twaseparatéerms of incarceratiom federal
prison. In 2008, earthe end of his firsterm, a district courdirecedthe Bureau of Prisons
(“BOP”) to disregard certain “misleading” statements in Harrison’s\fil@ch had prompted the
BOPto incorrectly designate Harris@s a sex offender amficlare him ineligible for minimum
security housing. When Harrison sveeincarcerated in 2016, however, the BOP continued to
treat him as a sex offender. Harrison made substantial efforts during Incenatian to pursue
administrative remedieandeventuallyhad his sex offender designation removed approximately
two weeks before his release dakut, by then, it was too late for the BOP to transfer him to
into minimum security prisqgrand he has now been released.bHegsthis lawsuit against the
United States, thBOP, and various BOBfficials. The Court construes his complaiotseek
(1) damages(2) vacaturnof his sex offender designation and his corresponskogrity and
housing classifications, ar{@) anordercompellingthe BOP to allowHarrison to review certain
records in his BOP prisoner file. Defendants have moved to dismiss &mddummary

judgment.
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For the reasons discussed below, the Court#INY without prejudice Defendants
motion to dismiss Harrisos claim for common law libekith respect to the individuaapacity
defendants, on the ground that the Court cadatd@rmindts jurisdiction over thoselaims until
the Attorney General files eertificationunder théWestfallAct, 28 U.S.C. § 2679(b)(1)The
Court will GRANT Defendantsmotion to dismiss with respect karrisoris otherclaims.

. BACKGROUND

The following facts ar@eindisputedor purposes of the BOP’s motion to dismiss or for
summary judgment
A. Harrison’s First Term of Incarceration (2003—2008)

In 2002, a jury convicted Harrison oértaindrugrelatedcrimes Jury Verdict [Dkt.
141],United States v. Harrisg®9-cr-2 (E.D. Tex. June 4, 2002). Pursuant to Federal Rule of
Criminal Procedure 32(d), the probation offstdomitteda PresentencReport. SeePSR [Dkt.
164], 99¢r-2 (Jan. 21, 2003) (sealed). The district court semenced Harrisaio 168 months
in prison. Judgment [Dkt. 166], 99-2 (E.D. TexJan.22, 2003). The U.S. Court of Appeals
for the Fifth Circuit affirmedhesentencgpartially on the ground thalakely v. Washingtgn
542 U.S. 296 (2004), “does not apply to the . . . Sentencing Guidelines.” 108 Fed. App’x 987,
990 (5th Cir. 2004) (per curiantgh’g denied No. 03-40160 (5th Cir. Dec. 20, 2004). Twenty-
three daysfter the Fifth Circuit denie¢iarrisoris petition for rehearing, however, the Supreme
CourtdecidedUnited States v. Bookes43 U.S. 220 (2005), holding thdlakelydoes aply to
the SentencinGuidelines.” Id. at 226. Rpresenting himselHarrisonfiled a petition for a writ
of certiorari. SeeU.S.Dkt. No. 04-10259. The Supreme Court granted his petitexgtedhe
Fifth Circuit’'s jJudgmentandremandedhe casdor further consideratiom light of Booker 545

U.S. 1137 (2005) (mem.). The Fifth Circuit, in turn, vacated Harrgssentencand remanded



to the district court foresentencing237 Fed. App’x 911, 913 (5th Cir. 2007) (per curiam),
which took place in January 2008.

Harrisan hadspent the precdéal yearsin federalprison where he was “disqualified from
minimum security custody and camp placement due to an unwar{&ete®ffenderPublic
Safety Factor . . in his records.” Dkt. 1 at 4 (Compl9)j accord id.at 5-6 (Compl. { 17).
Under BOP policy, &Public Safety Factor’PSF”) is a designation used to reflect “relevant
factual information regarding the inmate’s. criminal history. . . that requires additional
security measures.” BOP Program Staten100.08|nmate Security Designation and
Custody Classificatigreh. 5 at 7 (Sept. 12, 2006Qf relevance here, a “Sex Offend&SF
typically precludes the inmate from being placed in minimum security houkingt 8. When
Harrisonsought to have his Sex Offender PSF remokiedearned that had been placed in his
record based omformation inthe probation office’$resentencBReport which onlythe
sentencingourt couldamend Dkt. 1 at 4 (Compl. {1 10-11).

At his January 200B8sentencingpearing Harrisonraised the issue with the district
court. Id. at 5 (Compl. 1 13-14). According to pubjiavailabledocuments,Harrison’s
Presentence Repatated that he had been convicted dfail-jumpingsexual crime.” Minute
Entry for Resetencing [Dkt. 243 at 2], 98+2 (E.D. Tex. Jan. 29, 2008). The district court
agreedhat this description was “misleadingld. Harrison the courexplained had been “only
convicted of bail jumping.”ld. Thecourt, accordingly, direct[ed][the] BOPto not use the
misleading information against [Harrison] or [to] deny him considerationstjich] he

might . . . otherwisdeentitled” 1d.; accordDkt. 1 at 5 (Compl. T 14). In August 2008,

! Neither the Presentence Report nor the transcript of the resentencing heapiregantly
before the Court.



however Harrison was r@&ased from prisofwithout the BOP ever making the necessary
changes in his file based on the sentencing judge’s corrections and rulingsT abkt(Compl.
1 15).
B. Harrison’s Second Term ofincarceration (January 4 to May 2, 2008)

OnJanuary 4, 2016, Harrison pleaded guilty teee crime and wase-incarceratedor a
term of four months. Dkt. 1 at 4-5 (Compl. 11 8, B8@eAmended Judgment [Dkt. 37 at 1, 2],
15-cr-121 (E.D. Va. Dec. 11, 2015). On January 7lehenedthat hestill “could notbe
incarcerated at thieninimum searity] camp facility. . . due to the placemeottthe Sex
Offender PSFin his file. 1d. at 5-6 (Compl. § 17). Harrison then spent much of his four-month
prison termseekingadministrativeredress.

BOP regulations createsaquential, foustep administrative remegbyocesdor inmates
See?28 C.F.R. § 542.16t seq. Dkt. 9 at 8. First, the inmate must raise the issue “informally to
staff, and staff shall attempt to informally resolve the issue.” 28 C.F.R. § 54%et8nd
within 20 days after the basis for the grievance occuthednmate must file “a formal written
Administrative Remedy Requestiith adesignated BOP staff membesing the “BP9” form.
Id. 8 542.14. Thewardenhas20 days to responavith anavailable20-day extension|d.
8 542.18.Third, theinmatehas 20 days tappeal thavarden’s response “to the appropriate
RegionalDirector,” who has 30 days to respond, plus a 30-day exten$ibi® 542.15(g)id.
8§ 542.18.Finally, the inmate has 30 days to appeal the Regidimattor’s response “to the
General Counsglwho has 40 days to respond plus a 20-day exten$ibrg 542.15(a)id.
8§ 542.18.Eachrequest or appeal onsidered filed on the date itaaterednto theBOP’s

computer databaséeed. § 542.18.



Harrisonfirst made twanformal attempts taemove his PSFOn January 13, Hded an
informal request with hisasemanager Luchia King,attachingthe 2008 resentencitignscript
andrequestinghat thePSF be removed. Dkt. 1 at 1King responded ofebruary 18stating
that, although Harrison had “previously pursued the removal of [his] Sex Offender Pafdty S
Factor. . . through the Administrative Procés$a] more thorough review of this issise
required before there is any consideranbmemoval.” Id. The next day, Harrison filed a
second inforral request, this time with higiit manager, Jennifer Vukelichd. at 17. On
March 2,Vukelich respondedhattherequest was “repetitivejtl., but granted Harrison leave to
proceedo the next step of éhadministrative processee d. (noting “BP-9 issuedb inmaté on
March 2, 201%

That same day (March Hlarrisonfiled a formal requeswith theWarden Eric Wilson,
to have the PSF removettl. at 20. Thatrequesthowever, was nanterednto the database
until March 14. Seed. at 27; Dkt. 92 at 3 (Kelley Decl. 9);id. at 6. As a resultWilson’s
responséecameadue April 3. See28 C.F.R. § 542.18; Dkt. 1 at 27. On March 25, Harrison
received notice thawilson had invoked the 2@ay extensionmaking his response déegoril
23—just nine days before Harrisaras set to be release8eeDkt. 1 at 29. On March 30,
Harrison mailed hisequest to the Associate Wardddlia Lewis. See idat 31. As of April 4,
he had received no responsés.at 9 (Compl. T 29).

Separately, Harrison alsaught access to his BOP records that wonttidatewhether

he was still designated as a sex offenden March 3 (the day after he filed his formal request

with Wilson), he mailed a request to the BOP’s Central Office and the BOP’s Designation and

Sentence Computation Center, invoking the Privacy Act, 5 U.S.C. 8§ 552a(d)(1), and requesting

“review . . . [of] all files maintained in [BOP] systems containing informati@hvant to his



PSF factor.ld. at 23. And on March 22, he filed a written, formal request for copitssefy
337, 338, and 4090rm in his BOP file (i.e., the forms that would indicate his PSks)at 25.
Neither request received a respofAdekt. 1 at 7 (Compl.  21).

In April, apparently under the impression that he was required to exhaust hisaemedi
before leaving prison—and recognizing the reality that he would not have timede-do s
Harrison filed suit inthis Court. SeeDkt. 1 at 9 (Compl. § 30)Harrison originally mailed his
complainton April 4,id. at 2, butthe Clerk’s Office returned due to procedural defectd, at
1. He mailed iagainon April 14. Id. at 2 On April 15—theday afterHarrisonmailedhis
now-operative complairto the Clerk’s Office—Wilson responded télarrison’sadministrative
request SeeDkt. 9-3 at 2. Wilson explained thidarrisondid, in fact, hava SexOffender PSF
in his file and that the district court’s January 31, 2008, Statement of Reasonsfhaat], in
directedthe BOP not to use the sex offense information inRhesentence Reportd. “In
compliance with tfaf] document,"Wilson wrote, “the PSF of Sex Offender has been removed.”
Id. But, given Harrison’s impending release date (just ovemtegks away)Harrisonwould
“not be transferred” to the minimum security canhg.

On April 26, HarrisorappealedVilson’s decision to the BOP’s Midtlantic Regonal
Director. Dkt. 94 at 2 Harrison was stilhwaiting the Director’s response when hasw
released from prisoan May 2. Seed.; Dkt. 7. By coincidence, May 2 is also the day that

Harrison’scomplaintwas entered on this Court’'s dock&ee generallipkt. 1.

2 Harrisonalso submitted a letter from the BOP, dated April 7, which describes itself as a
response to Harrison’s request underfRreedom oinformation Act(*FOIA”) for “documents
related to a public safety factor.” Dkt. 11 at 59. The letter stated that the &O®tated no
[responsive] records.1d. Harrison appealed that FOIA determinatisee id.at 61, but he has
not brought a FQA claim in this casesee generallypkt. 1.



C. The Current Litigation

Harrisonbrings this suit againshe BOP, the United States, Wilson, Lewis, Vukelich,
and King ¢he latter fourof whom he suem their official and individual capacities)d. at 3-4
(Compl. 11 1-7). He asserts claims for damages under the Privacy Act, tiisobis8tution,
and stat libel law. Id. at 10-12 (Compl. 1 34-39, A-F). He also seeks an order under the
Administrative Procedure Act (“APA”) “compel[ling] agency action unlallyf withheld” (i.e.,
compelling the BOP to allow him access to his prisoner records), 5 U.S.6(19,&hdan order
declaringDefendants’ conduct unlawful and settingstde id. 8 706(2)(A). SeeDkt. 1 at 12
(Compl. 1 G). Defendants have moved to dismiss the complaint, or, in the alternative, for
summary judgment. Dkt. 9.

lI. ANALYSIS
A. Exhaustion

As a threshold matter, the Couddlinesto reach Defendants’ argumeasgarding
exhaustion under the Prisaitigation Reform Act {PLRA"), 42 U.S.C. § 1997e(a). Although
Defendants arguéat this issue is jurisdictionadeeDkt. 9 at 3—4, 7—1Qthat is incorrect.The
D.C. Circuit has “[r]lemov[ed] any doubt” that “the PLRA’s exhaustion reqergraimply
‘governs the timing of the action’ and does not contain the type of ‘sweeping artd direc
language that would indicatgwisdictional bar.” Ali v. District of Columbia278 F.3d 1, 5-6
(D.C. Cir. 2002) (quotinghelette v. Harris229 F.3d 684, 688 (8th Cir. 2000)). Given tinat t
issue is nonurisdictional,the Courtwill exerciseits discretion to decide the motion on athe

grounds®

3 Relatedly, the Court declines Detlamts’ invitation to revoke Harrisosin forma pauperis
status. Defendants have not identified three “actions” brought by Harrisometteatlismissed



B. Privacy Act Claims
The Privacy Act of 1974, 5 U.S.C. 8§ 552a, “regulates the ‘collection, maintenance, use,
and dissemination of information’ about individuals by federal agenci&dson v. Libby535
F.3d 697, 707 (D.C. Cir. 2008) (quotibge v. Chap540 U.S. 614, 618 (2004)). Harrison
invokes three of its substantive components: subsecti®{ig,(te)(5), and (f).SeeDkt. 1 at 10—
11 (Compl. 11 36—38). Although these subsections ostensibly provide relief of the kind Harrison
seeks, because the BOP has exempted the relevant system bfefils®n has failed to state a
Privacy Act claim.
Generally speaking, subsection (d)(1) requires each agency to provide indiwvidchhals
access to records that pertain to thdndividuals denied access msye forinjunctive relief.
Id. 8 552a(g)(1)(B) & (9)(3). Under subsection (e)(5), moreover, if an agency useatsrecor
make a determination about an individual, the agency must maintain those recdndsithit
accuracy, relevance, timeliness, and completeness as is reasonably necessany faiess to
the individual in the determination ff inacaurate records result in a “determination which is
adverse to the individual,” the individual may sué. 8§ 552a(g)(1)(C). And if the Court finds
that the agency actéd an “intentional or willful” manner, damages are availabte
8 552a(g)(4). Finally, subsection (f) requires that agencies promulgate regulations iemtieq

the Act’s requirements. Agencies that fail to comply willchregulations “in such a way as to

as “frivolous, maliobus, or [as] fail[ing] to state a claim” \kih the meaning of 28 U.S.C.

§ 1915(g). Although Defendants claim that the Memorandum Opinion and Otdarrison v.
BOP, 7cv-1543 (D.D.C. Sept. 28, 2007), qualifies as such a dismseszDkt. 12 at 8that
assertion is icorrect. The Order in question dismissed some, but not all, of Harrison’s claims.
And “actions containing at least one claim falling within none of the three saikgaries . . .

do not count as strikes.Thompson v. DEA92 F.3d 428, 432 (D.C. Cir. 2007).



have an adverse effect on an individual” may also be subject to suit, and, if the conduct was
“intentional or willful,” may beliable for damagesld. § 5524g)(1)(D) & (g)(4).

According to Harrison, the BOP violated subsection (d)(1) when it failed to respond to
his written requests to review “all files maintained in [BOP] systems containingnafion
pertaining to the application” of his Sex Offender PSF, Dkt. 1 at 23, and his requexsiiésr af
certain forms in his record, including any “Inmate Load and Security Démighforms (BP-
337s) or “Custody Classification” forms (BP-338s), at 25. See idat 6-8 (Compl. 1 21, 25).
As to subsection (e)(5), he alleghatthe BOP failed accurately to maintain his recert®t
with respect to its copy of the misleadifgesentence Report itself (which he acknowledges the
BOP lacks authority to modify), but with respect to any BOP records that awayifrcorporated
or relied ypon that misleading information, in contravention of the district court’s direcktbn.
at 16-11 (Compl. § 37). With respect to subsection (f), his theory appears to be that the BOP
failed to comply with its own processes for permitting inmates to review thendse®eeDkt.

1 at 11 (Compl. 1 38); Dkt. 11 at 8&e alsBOP Program Statement 5800.1Irivate Central
File, Privacy Folder, and Parole Mirtiles, at 16-12 (Apr. 3, 2015(providing for ‘1inmate
Review of Inmate Central File materials”)

Thedifficulty Harrison faces, however, is thga]ll information pertaining to a
prisoner’s security level @ncustody classification is maintained in the Inmate Central Records
Systen)” and thatsystemof records isexemptfrom theprovisionsof the Privacy Acon which
Harrison relies.Vaden v. U.S. Dep't of Justicé F. Supp. 3d 207, 212 (D.D.C. 2015)

(quotations and alterations omittedge5 U.S.C. §52a(j)(2) (authorizing the exemptiosge

4 Harrison also requested af09” forms, but the BOP identifies no form by that name on its
official website. Seehttps://www.bop.gov/Publicinfo/execute/forms?todo=query.



also28 C.F.R. § 16.97(jjthe exemption itself) The BOP’s Program Statement lomate
Security Designation and Custody Classificaxplains thaPSFs are mmally applied at
intake on the inmate’s BP-337 form, and may then be amended through the use of Form BP-338.
SeeProgram Statemei5100.08, ch. 5 at 7And the Program Statement on the Inmate Central
Records Systeraxplicitly states that forms BB37 and BP-338 residendhat systemSee
Program Statement 5800.17 at 15—Ivfact, that system appears to hoadienmate records
related to sentencing, PSHsusing, custody classification, security designations, and the like.
See id. The Court, accordingly, must join numerous other courts in hqldsg matter of law,
that the Privacy Acsubsectiongd)(1), (e)(5), (f), and others affondmates and former inmates
no cause of actionegarding such record§SeeMartinez v. Bureau of Prisond44 F.3d 620, 624
(D.C. Cir. 2006) (per curiam) (inmate sued the BOP under the Privacy Act for failmgintain
accurate records based on his Presentence Report, even after a district court e @Dedtth
strike the material; the D.C. Circuit affirmed dismissal ofdage on the groundsat the records
were exempt)see also, e.gSkinner v. U.S. Depbf Justice 584 F.3d 1093, 1096 (D.C. Cir.
2009) Barnett v. United State495 F. Supp. 3d 4, 8 (D.D.C. 2018pden 79 F. Supp. 3d at
212;Brooks v. U.S. Dep't ofustice 959 F. Supp. 2d 1, 3—-4 (D.D.C. 201.3nnings v. Fed.
Bureau of Prisons657 F. Supp. 2d 65, 72 (D.D.C. 2009).

Harrison’sresponse on this point is unavailinge starts from the correct premise that
the relevant regulation permits BOP to “waive” the exempharertain situationsSeeDkt. 11
at 20. The regulation states:

Where compliance would not appear to interfere with or adversely affect the law

enforcement process, andi@nere it may be appropriate to permit individuals to

contest the accuracy of thndormation collected, the applicable exemption may be
waived, either partially or totally, by the BOP

10



28 C.F.R. § 16.97(k). AnHarrison is also correct thite BOP has enacted a Program
Statement that permiismates to review and challenge recardthe Inmate Central File
System. SeeBOP Program Statement 5800.17 atlID4titled “Inmate Review of Inmate
Central File Materials”). But it does not follow that Program Statement 58004diVe'si the
BOP’s Privacy Act exemption. Indeed, the relevant portion oPtbgram Statemestys just
the opposite. It statébat it establishes an administrative procedure for record resgparate
from the Priacy Act and its statutory requirementee idat 10. That is, rather than waive the
552a(j) exemption, and thus re-trigger application of the PrivacytdefRrogram Statement
declares that the procedures it establishes for review of inmate central éleamadts not
required by . . . the . . . Privacy Actltl. The exemptiotherefoe remains in effegtand
Harrison has no basis to assert claims under the Privacy Act.

The Court will, accordinglyGRANT themotion to dismisgiarrison’sPrivacy Act
claims for failure to state a claim
C. APA Claims

Apartfrom the Privacy Act, Harrison also seeks injunctive and declaratory relief under
the APA. SeeDkt. 1 at 12 (Compl. 1§ & H). First, invoking 5 U.S.C. 8 706(1he asks the
Court to“compelagency action unlawfully withheld”that is to compel the BOP tgrant
Harrison’sprior requestgor documents that pertain to the existence or nonexistence of a Public
Safety Factorld. Secondinvoking 5 U.S.C. § 706(2), he asks the Court to “hold unlawful and
set asidethe BOP’s “determinations” in this case., by which he means the BOP’s “fail[ure]
to correct [his] file, reclassify [him], and transfer him to the [minimum sgg¢uwamp,” Dkt. 11

at 18. He requests declaratory relief to the same eff8ee id(Compl. {H).

11



Before turning to the merits of these arguments, the Court notes that the APdepravi
waiver of sovereign immunity, and cause of action, only with respect to “agetiopn,” 5
U.S.C. § 702, and thus Harrison’s APA claims fail at the threshold with respelctiedeaidants
other than the BOPThe Court will, accordingly, limit its remaining analysis to whether
Harrison is entitled to proceed against the BOP.

1. Compelling Access to Harrison’s Inmate Records

The type of APA review that &trison seeks isrited to“final agencyaction for which
there is no other adequate remedy in a cotU.S.C.8 704. his limitation“makest clear
thatCongress did not intend the general grant of review in the APA to duplicate existing
procedures for review of agency actiolBBowen v. Massachuseté&87 U.S. 879, 903 (1988).
As sucha plaintiff “cannotbringan APA claim to obtain relief for an alleged Privacy Act
violation.” Westcott v. McHugiB89 F. Supp. 3d 21, 33 (D.D.C. 2014)e alsowilson v.
McHugh 842 F. Supp. 2d 310, 320 (D.D.C. 20{&gme)Tripp v. Dept of Def.,193 F. Supp.
2d 229, 238 (D.D.C. 2002) (sam#)ittleman v. U.S. Treasuyy73 F. Supp. 442, 449 (D.D.C.
1991)(same) Here,Harrison straightforwardly ackndedges that his “claims under the APA
are primarily with respect to the defendants’ failure to provide the requestedeatdswsaught in
his March 3, 2016, request [und@rnivacy Actsubsection (d)(1)].” Dkt. 11 at 18. Accordingly,
the APAaffords him no additional reedy.

2. Setting Aside Unlawful Agency Action

To the extent that Harrisaisoasks this Court to vacaft) the BOP’s designation of
Harrison as a sex offender, (B BOP’sdetermination thatiarrisonwas noteligible for

minimum security housing, ¢B) the BOP’s decision not to transtdarrisonto minimum

12



security housing after Harrison’s record was amended (but when Harrison had@nlgeks
left on his sentencethe Courtlacks jurisdiction to consider those claims.

The APA provides for judicial review of certain agemcyions, and waives the sovereign
immunity of the United States for such claifasd othes). See generallp U.S.C. 8§ 702, 706.
But, what the APA gives, another provision—18 U.S.C. § 36ikes away In that provision,
Congress has specified that the APB’svisionswaiving sovereign immunity anckeating a
cause of actiofdo not apply to the making of any determination, decision, or order Utinaer
statutes thagovern the “imprisonment” of those convicted of a crirfte. The referenced
statutes governing “imprisonménhclude, among other things, rules governing “the place of the
prisoner’'s imprisonmentjd. 8 3621(b), and the consideration of “the history and characteristics
of the prisoner” in making that assignmadt,8 3621(b)(3). As such, “BOP decisions involving
custody classification and place of confinement are expressly exempt bg &tatujudicial
review under the APA."Miller v. Fed. Bureau of Prison§03 F. Supp. 2d 8, 16 (D.D.C. 2010).
An inmate’s civil action to vacatbe BOP’s placement ofRSFon his record, and the housing
and security determinations that follow from that placenfafitinto this category See, e.g.
Burnam v. Marberry07cv-97, 2008 WL 4190785, at *7 (W.D. Pa. Sept. 10, 2008) (holding that
18 U.S.C. § 3625 precluded judicial review of BOP’s decision to assign the plaintiff a PSF)
aff'd, 313 F. App’x 455, 456 (3d Cir. 2009). The United States, accordingly, has not waived its
sovereign immunity fotheseclaims.

The Court will thereforéSRANT themotion to dismisgiarrisoris claims under the

APA.

13



D. Constitutional Claims

Harrison’sclaims fordamages under the U.S. Constitution face a number of
insurmountable hurdles, only some of which the Court recounts here. To start, his alleged
constitutional tort claims against the United States, the BOP, and its officers iofficet
capacities fail out of the gate on sovereign immunity grousé®, e.gClark v. Library of
Cong, 750 F.2d 89, 103 (D.C. Cir. 1984) (“Sovereignmunity . . . bar[s] suits for money
damages against officials in their official capacity absent a specific wanbe government.”
(emphasis remove)j)see also FDIC v. Meyeb10 U.S. 471, 477—78 (1994) (holding that the
Federal Torts Claims Act does not waive soverengmiinity for constitutional torts)These
official-capacity claims must, accordingly, be dismissed.

Although the law provides+s limited circumstancesfor damages claims against
federal officials in their individual capacitiesgeBivens v. Six Unknown Named AgeftEed
Bureau of Narcotics403 U.S. 388 (1971), Harrison has not stated such a claim here. His
complaint allegeghat the BOP officials violated his due process and equal protection rights in
the course of determining his “custody classification and housing assignnbat.1 at 10
(Compl. 1 35). But prison officials’ decisions with respect to “prisoner cleatsdn and
eligibility for rehabilitative programs” generally involve “no legitimate statutmrgonstitutional
entitlement sufficient to invoke due procesdfbody v. Daggett429 U.S. 78, 88 n.9 (197&ee
also Franklin v. Barry909 F. Supp. 21, 29 (D.D.C. 1995) (finding no due process violation
because “[the decision to transfer a prisoner to minimum security is committed to the sound
discretion of the defendants based uporfdbts of the individual inmate’casg). That rule
surely holdshere, where the officials’ decision not to transfer Harrison to a minimuanitsec

housing facility less than two weeks before his release was, while not idetrfeson,

14



eminently reasnable. And, to the extent Harrison means to allege that the BOP officials
violated his constitutional rights by inaccurately maintaining his records,|énat must also
fail. The D.C. Circuit has clearly and repeatedly declined to creaiteeasremaedly for claims
“encompassed within the remedial scheme of the Privacy-Astiether or not the Privacy Act
actually affords such reliefChung v. U.S. Depof Justice 333 F.3d 273, 274 (D.C. Cir. 2003);
see also, e.gWilson v. Libby535 F.3d 697, 707 (D.C. Cir. 2008) (“The failure of the Privacy
Act to provide complete relief to thplaintiffs] . . . does not undermine its status as a
‘comprehensive scherméat stops us from providing additional remedies uriieens”);
Martinez 444 F.3dat 624 (concluding that “the district court properly dismissed the named
individual defendants because no cause of action exists that would entitle appe#aat from
them under the Privacy Act”)

Finally, Harison alleges no facts to state a claim for First Amendment retalis®iea.
Dkt. 1 at 10 (Compl. § 34). To prevail on such a claim, he must §igWwe engaged in
conduct protected under the First Amendment; (2) the defendant took some retatatory
sufficient to deter a person of ordinary firmness in plaintiff's position froraldpg again; and
(3) a causal link between the exercise of a constitutional right and theeadugos taken
against him.” Aref v. Lynch833 F.3d 242, 258 (D.C. Cir. 2016) (quotation marks omitted).
Harrison has not done sdven if his requests to view or amend his inmate files were
constitutionally protectedhere is no plausible suggestion that the warden’s decision not to
transfer Harrison into minimum security housing was undertaken foratetglireasons. The
decision not to upend his housing status for less than two weeks unquestionably had a “valid,
rational connection between the prison [action] and the legitimate governmesradtimut

forward to justify it” Id. at 259 (quotind urner v. Safley482 U.S. 78, 90 (1987)).

15



The Court, accordingly, WilGRANT themotion to dismiss the constitutional claims
against the United Statabe BOP, and the officiadapacitydefendant$or lack of jurisdiction,
and will GRANT the motion to dismiss the constitutional claims against the indivichpcity
defendantdor failure to state a claim.

E. Common Law Libel Claim

Finally, the Court lacks jurisdiction to entertain Harrison’s state law libel clagasmst
the United States, the BOP, or its officers in their official capacifiée United States has not
waived its sovereign immunity with respect to “[a]ny claim arising out ofibel lor] slander,

28 U.S.C. § 2680(hxee Sloan v. U.S. Dep’t of Hous. & Urban D@R&6 F.3d 756, 759 (D.C.
Cir. 2001), so the Court lacks jurisdiction to consider these claims.

With respect to the individuaapacitydefendantsthe WestfallAct “accords federal
employees absolute immunity from comrdamw tort claims arising out of acts they undertake in
the course of their official duties.Osborn v. Haley549 U.S. 225, 229 (2007) (citing 28 U.S.C.
8 2679(b)(1)). Such suits can proceed, if at all, only against the United Statas230(citing
28 U.S.C. § 2679(d)). UndéreAct, the Attorney Generator his designee—is empowered “to
certify that the employee ‘was acting within the scope of his office or empidyahéhe time of
the incident out of which the claim arose,”” and, “[u]pon Atorney General’s certification, the
employee is dismissed from the actiol®sborn 549 U.S. at 229-30 (citatiamitted. Here,
the Justice Department has yet to file a Westktdtification and, thus, the Cowrill DENY
without prejudiceDefendantsmotion to dismiss the stataw tort claims against the individual

capacity defendants.

® Harrisoris alleged failure to exhaust administrative remeisie® defense against the common
law libel claim he asserts. The PLRA&xhaistionrequirement applies only taction|s]. . .
under [42 U.S.C. § 1983] or any other Federal law.” 42 U.S.C. § 1997¢(a).
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CONCLUSION
It is herebyORDERED thatDefendantsmotion to dismiss and/or for summary
judgment (Dkt. 9)s DENIED without prejudice vith respect tahe common law libel claim
against the individuatapacity defendants, a&RANTED with respect to all other claims.
The Clerk shall mail a copy of this Memorandum Opinion and Order to Harrison at his
address of record.

SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: March31, 2017
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