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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ENVIRONMENTAL INTEGRITY
PROJECT, etal.,

Plaintiffs,
V. Civil Action No. 16-842 (JDB)
GINA MCCARTHY,

Defendant.

MEM ORANDUM OPINION

Plaintiffs, a coalition ofenvironmental advocacy groupsre unimpressed by the EPA’s
currentregulations and guidelinesoncerningthe disposal, storage, transportation, and handling
of oil and gas wastes. On the other handyants—the State of NortlDakota, the American
Petroleum Institute, the Independent Petroleum Association of Ameaiod, the Texas
Independent Producers and Royalty Owners Associatitink the EPA’s current approach is
just fine But this case is not about that disputistead, lis case deals with a differeand
narrowerguestion: whethehe EPAAdministrator has violated noiwliscretionary, statutory duties
to periodically review and, where necessary, revissethegulations and guidelines. Plaitiff
allege that tte Administrator has violated those duties, and thus asks the Courtetotiued
Administrator to perform them by a certastate Fearing that such an order would result in

burdensome new regulationsiovants seeto intervene in this litigatiorpursuant @ Federal Rule

! Plaintiffs arehe Environmental Integrity Proje¢heNatural Resources Defense Council; Earthwiis;
Center for Health, Environment and JustittesWest Virginia Citizen Action Groupghe Responsible Drilling
Alliance; andthe San Juan Citizens Alliance.

2 The American Petroleum Institute and the Ipeledent Petroleum Association of America sought
intervention through the same motion. They will be refetoecbllectively as the Industry Associations.
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of Civil Procedure 24 Under this Circuit's standing jurisprudence, howevery #re not entitled
to interveneasof right. Norwould their participation be helpful in resolving the issues raised in
this case.As a resultthe motions to intervene wil be denied.

BACKGROUND

The Resource Conservation and Recovery Act of 1976, Pub.-238(490 Stat. 2795
(1976), created a comprehensive program for the handling of solid whistesrdous wastes are
governed by SubtitlC of the Actseed2 U.S.C. 8§%921-39g which “establishes a cradle to grave

federal regulatory system for [their] treatment, storage, and dispogeati. Portland Cement

Aliance v. EPA 101 F.3d 772, 774 (D.C. Cir. 199@hternal quotation marks omitde Non-

hazardous solid wastes, on the other hand, are addresSeltithy D of the Act Sedad. 886941
49a. “Under Subtitle D, states use federal financial and technical assistaseaetop solid waste

management plans in accordance with fedemalednes.” Envtl. Def Fund v. EPA, 852 F

1309, 1310 (D.C. Cir. 1988).

Oil and gas wastes are currerglgverned bySubtitle D.In 1980, Congress exempted oil
and gas wastes fromegulation under Subtitle -Salthough if the EPA later determined that
Subtitle C regulations were warrantétte agencyvas permitted to propose such regulations to

Congress for possible adoption. Am. Iron & Steel MFEPA 886 F.2d 390, 394 (D.C. Cir. 1989)

(citing 42 U.S.C.86921(b)(2)(A) (the “Bentsen amendment”))in a subsequent regulatory
determination, the EPéoncluded thatil and gas wastes should be treately as norhazardous
wastes subject to Subtitle D SeeRegulatory Determination for Oil and Gas and Geothermal
Exploration, Development and Production Wastes, 53 Fed. Reg. 25,446, 25,446 (Jul. §eE988);

alsoAm. Iron & Steel Inst. 886 F.2d at 394.




This case concerns two sets of regulations promulgayetle EPA under Subtitle DThe
first set establishes federal criteria for the classification of sddigtevdisposal faciites and
practices.Seed40 C.F.R. pt. 257see alsal2 U.S.C. §944(a). Facilties that fail to satisfy these
criteria are classified asopen dumps”;practices that fail to satisfy the criteria aiassified as
“open dumping.” See40 C.F.R. 57.1(a)(13(2). Both open dumps and open dumping are
prohibited by the Act.ld.; see alsal2 U.S.C. §945(a). The second relevaset of regulations
establisles guidelines to assist states with the development and implementaticated$alid waste
management plansSee40 C.F.R. pt. 256ee als@?2 U.S.C. §942(a).

Plaintiffs believe thathese regulations have failed to gg@ce withrecent developments
in the oil and gas industry, like the advent of hydraulic frackiBgeCompl. [ECF No. 1] 18-3.
They lay the blaméor that failure at the feet of the Administrator who, they alege, has not
meaningfully reviewedor revisedthe Subtitle D classification criteria since 1988 4, or the
state plan guidelines since 1981, 6. This suit is an attempt to spur soa@ministrative action.
Plaintiffs invoke the Act’s citizen suit provision, which allowsdividuals to sue the Administrator
where shehas allegedly faied “to perform any act or duty under this chapter which is not
discretionary.” 42 U.S.C. §972(a)(2). Plaintiffs allegbreaches dfwo nondiscretionary duties
here. First, they claim the Admirstrator was requiretb review and, where necessary, revise the
Subtitle D classification criteria not less frequently than evepetigears. Compl. 4] (citing 42
U.S.C. 86912(b)). Second, they claim the Administrator was required to reviewstiie
guidelines not less frequently than every three years, and reviseathewaty be appropriateld.
16 (citing 42 U.S.C. $942(b)).

Asking the Court to enforce these staty provisions, laintiffs’ complaint indudes three

claims for relief. The first alleges that the Administraready determinedin 1988 that



revisions to the Subtitle D classification criteria were “necessaggCompl. 192, and thus asks
the Court to order the Administrator to “issue necessary revisions” @ thgsilations “by a date
certain,”id. (prayer for relief B). In the alternative, plaintiffs’ secondmlaisks the Court to order
the Administrator to “review, and where necessaryse¥the Subtitle D classification criterfar
oil and gas wastes “by a date certaiid. (prayer for relief C). And the third claiseeks similar
relief as to the state plan guidelinetd. (prayer for relief D).

Now pending before the Court atteee motions to intervene, fiedy four wouldbe
intervenors. Each claimsthatit has important interests at stake in this ltigation. North Dakota
which is home to a thriving oil and gas industry, is concerneditiat, alia it would “bear the
addtional cost of implementing any new federal regulations” resulting frarettiion. SeeNorth
Dakota’s Mot. to Intervene [ECF No.-P] at 2. The Industry Associations are likewise concerned
about “the imposition of unnecessary and unduly burdensore@’ regulations see Industry
Assns. Mot. to Intervene [ECF No. 14] at 3, asis the Texas Independent Producersyaitig Ro
Owners Association (TIPRQ3eTIPRO’sMot. to Intervene [ECF No. 20] at 1. Each believes
that Rule 24(a) of the Federal Rules of Civil Proceduretitles itto intervene in this action as a
matter of right. In the alternative however,each also seeks permissive intervention under Rule
24(b). The plaintiffs and the EPA opposetervention

LEGAL STANDARD

When determining whether a movant nistgrveneas of right under Rule 24(a), a court
must consider four factors:

() the timeliness of the motion; (2) whether the applicant claims an
interest relating to the property or transaction which is the sulfject o
the action; (3) whether the applicant is so situated that the
disposition of the action may as a practical matter impair or impede
the applicant's abilty to protect that interest; and (4) whether the
applicant’s interest is adequately represented Istixiparties.



Fund for Animals, Inc. v. Norton322 F.3d 728, 731 (D.C. Cir. 2003) (internal quotation marks

omitted). Under circuit precedemipwever,a wouldbe intervenor must also demonstrate that it
hasArticle 11l standing. Id. at 73:32. Movants who lack standing are ineligible to intervene as

of right. In re Endangered Species Act Section 4 Deadline HfidDL No. 2165 704 F.3d 972,

979 (D.C. Cir. 2013).

The *“irreducible constitutional minimum of standing” consists of three ezisn (1)
movants mustlemonstratean injury in fact; (2) there must be a causal connection between the
injury and the conduct complained of; and (3) it must be likely that a falgodecision on the

merits wil redress the injury.Lujan v. Defenders of Wildlife, 504 U.S. 555, 56Q (1992). An

injury in factis “an invasion of a legally protected interest whicl)soncrete and particularized
and (b) actual or imminent, not conjectural or hypotheticddl’ at 560 (internal quotation marks
and citationsomitted).

Alternatively, movants seek permissive intervention uriRigle 24(b), which affords the
district court discretion to permit intervention by movants who have ‘ol defense” that
shares a “common question of law or fact” with the main action. Fe@ivRP. 24(b)(1). “In
exercising its discretion, the court must consider whether the interventlomnduly delay or
prejudice the adjudication of the original parties’ rights.” Fed. R. En24(b)(3). It may also
consider “whethefthe] parties seeking intervention wil significantly contribute to the just and

equitable adjudication of the legal question presentedSierra Club v. McCarthy308 F.R.D. 9,

12 (D.D.C. 2015) (internal quotation marks and alterations omittéld)e D.C. Circuit has not
decided whether Article 1l standing is required for permissive intgiore Id. at 13 n.2 (citing

Defenders of Wildlife v. Perciasepél4 F.3d 1317, 1327 (D.Cir. 2013).




DISCUSS ON

A. Intervention as of Right

Whether movantanintervene in this action as of right boils down to a dispute about
whetherthey haveArticle Ill standing. Severalrecent cases from this circuit have addressed

standing incircumsances similar to thogeresented here. Defenders of Wildlife v. Perciasepe

for example, plaintiffs sued the EPXdministrator alleging thathe had failed to perform a nen
discretionary duty to issue regulations under the Clean Watesglbung with the complaintthe
parties proposed consent decraequiring theEPA toissuea notice of proposed rulemagirand,
following a specified period of notie@ndcomment, to take final action. 714 F.3at 1321. When

an association of energy comgs sought to intervene, the district court denied the motion on the
basis thathe movant lacked standingd. at 1322. The D.C. Circuit affrmed.he consent decree,
the courtexplained, did notréquire EPA to promulgate a new, stricter rule. Instead, it merely
require[d] that EPA conduct a rulemaking and then decide whether to promulgaterale—the
content of which [was] not in any way dictated by the consent dearsiag a specific timeline.”

Id. at 1324. The movant feared that judicial approval of the consent decree might, jretadeto

the promulgation of adverse regulations. But “the possibility of potentialy selwvegulation”
was insufficient to confer Article 11l standingdd. at 132.

Applying Defenders of Wildlife the D.C. Circuit arrived ata similar resultlinre Idaho

Conservation Leagu&11 F.3d 502 (D.C. Cir. 2016)There, a number of environmental groups

alleged that the EPA had failed goomulgate regulations requirethy a different environmental
statute Id. at 506. Petitioners and the agency ultimately proposed a consent decreeyadid
establish “an agreed upon schedule for a rulemakiogbne industry and “a timetableoy which
the EPA would determine whegh to engage in rulemakinfpr three other industriesld. at 507.
Once again, industry groups attempted to intervene, asserting that promutifasivicter more
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burdensomeaegulatiors was a “foregone conclusidn Id. at514. Once againhowever,the D.C.
Circuit held that meants lacked standingPursuant to the consent decréecourt reasonedhe
EPA‘retain[ed] ‘discretion to promulgate a rule or decline to do so,” evenh®rndustry in

which initiation of a rulemaking was requiredd. (quoting Defenders of Wildife 714 F.3d at

1325 n.7). Thus, ather than “resol[ing] the substance of any rulemaking,” the consent decree

merely “prescrib[ed] a date by which regulation could occurld. (quoting Defenders of
Wildlife , 714 F.3d at 1325). Because the consent decree did not itself aaffictete harnon
movants’ interestgheylacked standing

United in their opposition to the motions to intervene, plaintiffs and the EPA ahgtie t
this case fits squarely within that precedeft. most, they contend, this action wilbsult in an
order settinga “date certain” by whichthe EPA must make decisions about its Subtitle D
classification criteria and state plan guidelines. The substantimeent of those decisions,
however,wil not be dictated by this litigation and wil therefore remain within the etsar of
the agency.SeeDef.’s Opp'n [ECF No. 25] at-2; Pls.” Opp’n [ECF No. 24] at2. Hencethe
partiescontinue, thisaction is merely about the timing tie EPA’s determiation. And suits

“over the timing of an agency determination [have] no effect on the movant'ssinter the

substane of the determinatich. Sierra Club 308 F.R.Dat12 (citing Defenders of Wildlife 714

F.3d at 1317) Put this all togethehere the partiesconclude, and ovants, who are concerned
primarily about the costthatthey may incur underrg revised regulatory remie, lack standing
in this case focused only @thedulingof rulemaking reviewand therefore are not entitled to
interveneas of right SeeDef.’s Opp’n at £2; Pls.” Opp’n at £2. The Court agrees.

Movants spend numerous pages trying to mutié waters. Firstheyresist the parties’

attempt to characterize this action as one merely about scheddlingt characterizatiorthey



argue is belied by plaintiffs’ first claim for relief, which seeks adexrrequiring the Administrator

to “issue necessaryrevisions” of the Subtitle D classificatidereriby a date certairSeeCompl.
(prayer for re&f B). In movants’ view, plaintiffs seek a judiciarder declaring that the current
classification criteria are inadequate and requiring the promulgationtricikis ones—all to
movants’inevitable detriment. SeeNorth Dakota’s Reply [ECF No. 27] at8& Industry Ass’ns.

Reply [ECF No. 26] at 8.7, TIPRO’s Reply [ECF No. 28] at-&. By requesting such relief,
movants contend, plaifsf seekto put the substancelw EPA’s regulations squarely before the
Court, to limit the EPA’s discretion, and to obtain a court order broader than those in prior cases.

Thus, movantsassertthat Defenders of Wildlife and In re ldaho Conservation Leaguae

distinguishable, and that this Court’s analysis should be guided by an oldeCixut. case,

NaturalResource Defense Council v. Cost®1 F.2d 904 (D.C. Cir. 1977), in which intervention

was allowed. Seelndustry Ass’'ns.’ Reply at 335; TIPROs Reply at 1617.

These argments are unpersuasive. Plaintiffs, as the masfetheircomplaint, deny that
they are seeking this expansive relidiccording to plaintiffs, their first claim for relief seeks only
an order “requiring EPA to conduct [a] rulemaking on a date certain schedele.”Opp’'n at 4
(internal quotation marks omitted)[A]t most,” that order would “set a schedule for EPA to issue
a proposed rule and take final action on the proposed ridedt 16-11. It would notin any way
dictate the rule’s content, nor prevent the EPA from declining to promulgate ruleeat all. 1d.

(cting In re Idaho Conservation Leag@il F.3d at 514)Even as to itgallegedly broadest) first

claim for relief, therefore, plaintiffsconsiderthe “substance of any revised federal regulations” to

be ‘beyond the scope of this actionld. at 17.



The Court accepts plaintiffs’ representations about the scope of theiacdh Based
onthoserepresentationsheir request for an order requiring EPA to “issue necessary revisions” is
properly construed as a requisstan order requiringhe EPA to initiate a rulemaking ard issue
whateverregulations that it, in its discretion, deems necess#rg same relieprovided by the

consentorders in the cases that movantsv seek to distinguish SeeDefenders of Wildlife 714

F.3d at 132425; In re Idaho Conservation Leag@®il F.3d at 514Nor is the Court comfortable

relying onCostle which did notperformthe standing inquiry required by more recent D.C. Circuit

precedent.SeeDefenders of Wildlife 714F.3d at 1325 Qostle“has no precedential effect on the

jurisdictional question before us.”§pe alsaSierra Club 308 F.R.D.at 13 (refusing to follow

Costle on similar grounds).The Industry Associations contend tRadstlecan nonetheless guide

the analysis here because @ustle court conducted a standiiige inquiry under Rule 24(a) by

assessing whether intervenors had a legally protected interest in th®nitigeSee Industry

Ass’ns.’ Reply at 13. The D.C. Circuit thinks otherwisgeeDefenders of Wildlife 714 F.3d at

1325 n.8 (“There is no argument th@bstle indirectly addressed standing by analyzing Rule
24(a)(2).”). Thus farthen,movants have failed to convince the Court that this is more than a case

about schedulingand henceontrolled byDefenders of Wildlife and its progeny

The IndustryAssociations and TIPRO put forth twelated arguments thatso fail The
Industry Associations raise the possibility that, in the event plaimiévail, the Court will award
them relief beyond what they have request&éelndustry Ass’'ns.’ Reply at 6 (“[N]Jo one yet

knows what breadth this Court’s order might be.”). That is pure specufaiath no more likely

3 The Administratoreads plaintiffs’ complaint in the same manngeeDef.'s Opp’nat 16-11 (“To be
clear, the contentof EPA’s decisions under RCRA is ndiimihe scope of relief requested in the Complaimdr,
indeed, could it be. . .Even if Environmental Plaintiffs were to prevail on Coune®f their Complaint, which
allegesthat EPA decided in 1988 that revised [classificationriait@vere necessary, the maximum relief that
Environmental Plaintiffs request is that the Court ordex EPmake the necessary revisieashatever they may
be—by a date certain.”).



in this case than in any other where the ultimate disposition is unknStmding cannot rest on
such speculative fear3he Industry Associations and TIPRO also argue that they have standing
as the “object of the action” at issuBedndustry Ass’'ns.” Mot. to Intervene at 27; TIPRO’s Reply

at 16. In a challenge to a rulemaking, for example, the regulated eatiiethe objects of the

challenged agency action, and are therefore quite likely to have stafdiegund for Animals

322 F.3d at 7334. Here, however, the challenged agency (in)action is that of the Admiistr
and an order granting plaintiffs relief wowemply bind herto undertake procedural stepausing
no injuryin-fact to movants. Indeed, movants do not claim to have been harmed by the
Administrator’s alleged inactiomt all—if anything, they havéenefitted from it. SeeWeaver’s

Cove Energy, LLC v. Rhode Island Dep't of Envtl. Mgmt., 524 F.3d 1330, 1333 (D.Q008).

Undeterred, mvants seeka second way arouridefenders of Wildlife Unlike that case,

they argue, this case doest involve a proposed consent decree. If the EPA continues to litigate
this case, it wil raise a number of substantive legal issigssieson which movants have an
interest in being heardollectively, the motions to intervene identify alaundry listhefsassues

See, e.g.Industry Ass’'ns.” Mot. to Intervene at 6 (“With respect to the FirstinClfor Relief

. . .the court must resolve the following [eleven] issues, in each of which movantarticulate
compelling interests...”); id. at 16 (“[Movants] have an interest in ensuring that the statutory
framework of RCRA is not subverted ..”); id. (Movants] have a protectable interest in the
construction of the statute that regulates them and their members’ apeigtTIPROs Mot. to
Intervene at 1112 (“TIPRO has distinct and direct interest in protecting the integrity of both the
federaistate framework and the Texas RCRA programd);at 17 (“TIPRO has an interest in

setting the record straight as to the many factors that coeti@tninations about disposal of such
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wastes.}; TIPRO’s Reply at 16 (TIPRO members have an ‘interest in how kewtstat
provisions important to their business interests are interpreted.”).

But these ‘“interests,” as movants describem, are insufficient to coaf Article 111
standing. Even if the issues that movants identify are raised in this ltigaton, even if they are
resolved “against” movants in some sense, the most thatesillt is an order requiring some
agency actin by a “date certain,” and the “possibility of potentially adverse regulatiosbrae

point in the future.Defenders of Wildlife 714 F.3d at 1324.Thesespeculativeconsequences do

not rise to the level of an injuig-fact. 1d. Untetheredthen,to any actuabhnd imminent injury
threatened bythis casemovants’ professed desire to weigh in ignmerits is more akin to a
“generally available grievance about government,” which is insufficientreate an Article 1l
controversy. SeeLujan, 504 U.Sat 573-74. Movants do not have standing to participatehis
casemerely because it relates to their policy gaalbecause itmay create precedent contrary to

their preferred interpretation of the laBeeCrossroads Grassroots Policy Strategies v.,HB8

F.3d 312, 316 (D.C. Cir. 2015) (“[W]here a party tries to intervene as anofleeddat, we have
required it to demonstrate Article Il standing, reasoning that otheranmse organization or
individual with only a philosophic identifitian with a defendart-or a concern with a possible
unfavorable precedentcould attempt to intervene and influence the course of litigation.” riater

guotation marks omitted)Nat'| Taxpayers Union, Inc. v. United Staté8 F.3d 1428, 1433 (D.C.

Cir. 195) (“[S]howing [Article 11l standing] requires more than allegations of damage to an
interest in seeing the law obeyed or a social goal furthered.” (internatioquataarks omited)).

Finally, movantsattempt to avoiDefenders of Wildlife by (somewhat vaguely) invoking

the doctrine concerning “procedural injuries. The procedural injuries doctrine *“loosens the

strictures’ of the standing injury by relaxing the immediacy and redressaebiiuirements.” In

11



re Endangered Species Act Sact4 Deadline Litig. 704 F.3d at 97&/7 (alteration omitted)

(quoting Summers v. Earth Island Inst., 555 U.S. 4887 (2009)). But to successfuly invoke

that doctrine, an individual must stil point to a procedural right “desigtegrotect some
threatened concrete interest of his that is the ultimate basis of his standihgat 977 Quoting
Lujan, 504 U.S. ab73 n.8).

Movants’ claims of procedural injuries focus once again on plaintiffs’ first claim forfrelie
Ordinarily, movants argue, they would be entitled to participate in awrenfiethe Subtitle D
classification criteria, befor¢he EPA decided whether any revisions were necessary. But if
plaintiffs succeeeh obtaining a court order thdirectsthe EPAto inttiate a rulemaking, movants
will be locked out of this consultative process and their invplit be confined to a (probably
rushed, in their view) period of notice and commeit.of this, they conclude, violageprocedural
rights designed to protect theirrawete interestsSee e.g, North Dakota’s Mot. to Intervene at
4-5 ("Plaintiffs’ requested relief would also effectively forecldserth Dakota’s right to argue in
the review process that the current federal regulations and guidelinesnamg theirpurpose of
providing support to its very effective solid waste program and thatinggvisem would be
counterproductive or unnecessary.”); Industry Ass’ns.” Mot. to Intervene-a8 1@Industry
Associations] have a direct interest in any timetable ishastablished for review and revision,” in
part because an “[aJccelerated review of any potential regulations wouldsaelyediminish the
opportunity for [them] to convey sufficiently the industry knowledge [they] have adooirer
the years.”).TIPROs Reply at 10 (“Although Plaintiffs and EPA would have the chance to
participate in and comment on the rulemaking that would actualy establistiasds, TIPRO’s
abilty to participate in the preliminary determination whether sutiteenaking is even messary

would be foreclosed.”).
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These argumenido not amount to a procedural injury for purposes of Article Fifst, as
EPA points out, movants have not cited any persuasive authority for the propostitheyhare
entitled to participate whethe EPA reviews its regulations to determine whether revisions may
benecessarySeeDef.’s Opp’'n at 15 n.X%ee alsad. at 23. In an attempt to do so, TIPRO vaguely
invokes “the protocols required by RCRA, the [Administrative Procedure Aot the Da
Process provisions of the U.S. Constitution.” TIPRO’s Reply at TBat wil not suffice4
Without more, movants have failed to identify a “statutory procedure” thatiflé’ requested

relief, if granted,would “require[] EPA toviolate.” Defendes of Wildlife, 714 F.3d at 1324Nor

do they make any headway by speculating that this case may result in sandtoenme nt
rulemaking conducted on a compresselesiule. Similar arguments have recently begacted

by the D.C. Circuit, and thus wil be heas well. Seeln re Idaho Conservation Leagu#ll F.3d

at 514; Defenders of Wildlfe 714 F.3d at 1324.Hence, movants have failed to identify a

procedural injury lat wil support their standirdg.

Out of ways to avoidDefenders of Widlfe movants barrel headlong into it.The

remaining “injuries” they allegewould be inflicted only ithe EPA actualy promulgates new and
stricterregulations North Dakota, for example, claims that an EPA decision to regulatnail

gas wastes as “hazardous” under Subtitle C would cost the state ahaiitd gas industry tens

*TIPRO's reply also cites 5U.S.C. 853(b) and (c), which govern notie@dcomment rulemaking. These
provisions do not create a right for members ofthe publiatiicijpate in an agency’s deliberations about whether to
propose arulemakinggeeNat'| Mining Ass’nv. Mine Safety & Health Admin599 F.3d 662, 671 (D.C. Cir. 2010)
(agency was not required to comply with notoelcomment procedures before “withdrawing its intent”to propose
a rulemaking).

> The Industry Associations believe they have a “procadight” in the Bentsen Amendment, which
exempted oiland gas wastes fromregulation agti@zawastes under Subtitle C pending further action by Congress
orthe EPA See42 U.S.C. $921(b)(2)(A) Am. Iron & SteelInst.886 F.2dat377. The Industry Associationsiply
that the relief sought by plaintiffs in this case wouldatie the Bentsen amendment, and thereby threaten their
concrete interestSeelndustry Ass’ns.’ Reply at 9. The Court does notundeddtamtheEPA would violag the
Bentsen amendment simply by scheduling a rulemaking aeigwing its regulations-the onlyrelief sought by
plaintiffs in this case.
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of millions of dollars. SeeDecl. of Lynn Helms [ECF No. 13] 1 25; see alsdecl of David
Glatt [ECF No. 134] 111. The state is also concerndtt new regulations would threatis
thriving oil and gas industry, depress its itdake, and interfere with its sovereign right to regulate
within its own borders SeeNorth Dakota’dMot. to Intervene at 289. The Industry Associations
aresimilarly concerned about what new regulations might mean for their memiieselieve
that overly stringent regulation of oil and gas wastes would require opetatspend significant
funds reconfiguringcapita) increase the costs of regulatory compliance, and, ultimately, drive up
the price of oil and gas produetall without environmental benefit.SeeAff. of Erik Milito [ECF
No. 141] 18; Aff. of Lee O. Fuller [ECF No. 12] 118-10; Aff. of Douglas Gonzalez [ECF No.
14-3] 198-9; see alsdndustry Ass’ns.’ Mot. to Intervene at-226. TIPROmembersalso join he
chorus, ecbing several of the same concerr@eeAff. of Ed Longanecker [ECF No. 28 1 8;
Aff. of Raymond Welder [ECF No. 28] 115-7; see als@IPRO’s Mot. to Intervene at +13.

All of this is contingent, howeveon EPA deciding to issue new astticter regulations.

Movants may feelthat stricter regulation is a “foregone conclusiGe€&ln re Idaho Conservation

League 811 F.3d at 514. But this case does not concern the substantive content of EPA’s
regulations That issue will begaken upjf at all, in anoticeandcommentrulemaking conducted

by EPA at some point in the future. But for the time bea&lgthat exists istte “possibility of
potentially adverse regulatinwhich does not rise to the level of a concrete and imminent jury

in-fact for purposes ofArticle 111.6 SeeDefenders of Wildlife 714 F.3d ail324-25. Because

® North Dakota also cites the Supreme Court’s decisibaissachusetts v. ERA49 U.S. 497, 52(2007),
as support for the proposition that it deserves “specialtside in the standing analysis.” North Dakota’s Mot. to
Intervene at 22. BuU¥lassachusettdoes not obviate North Dakota’s need to point to an iAjwHfgact, traceable to
the challenged action, and redressable by the judicial reliefsexfliSeeMassachusett§49 U.S. at 52827. There,
the statesserted that “rising seas had begun to swallow [its}aldasd.” Id. at 521. Here, North Dakota has not
alleged an analogoigury-in-factto the “earth and air within its domairid. at 519 (quotin@eorgia v. Tennessee
CopperCa.206 U.S. 230, 237 (1907)Xhe injuries it has alleged will only come to pass iftRABdopts stricter
federal regulations-a contingency outside the control of this Court andfiisent to support North Dakota’s
standing.
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movants lack standinghey arenot entitled to intervene in this action as of right under Rule Z24(a).

Seeln re Idaho Conservation Leagul F.3d at 51314 (“[P]roposed intervenors fall short of

demonstrating their right to intervene because they fail to show they haele Alitistanding,
which they do not dispute is required.”).

B. Permissivelntervention

The remaining question is wheth@ovants should beepmitted to intervene under Rule
24(b). Under D.C. Circuit precedent, it is unclear whether movambiity to demonstrate
Article 11l standing must also doom their request for permissive intiove SeeDefenders of
Wildlife , 714 F.3d at 1327TheCourt need not reach that questibowever,because itvil deny
movants$ request for permissive intervention on otgesunds

In support of their motions, movants highlight their substantive experience with
implementation of solid waste disposal programs, particularly aseleg to oil and gas wastes.
SeeNorth Dakota’s Mot. to Intervene at 26 (“North Dakota will certaingntabute to a full
development of the factual and legal issues in this case becausédemamplementing a solid
waste program under RCRA Subtitle D with a particular emphasis onl taadogas sector for
more than thirty years.”); Industry Ass’ns.” Mot. to Intervene at 29 |(i[@e basis of their
experience on the substantive issues implicated in this action as demeechbly the decades of
involvement in the oll and gas industry, [the Industry Associations] can beteddecaid the

Court and theparties in resolving the issues in this case and fashioning appropriafe ifeli

" Several movants suggebat, if they lack standing, then plaifigiimust lack standing as weieeNorth
Dakota’s Reply at 114, Industry Ass'ns.’ Reply at 420. ButArticle Il does not require sudompletesymmetry.
The D.C. Circuit’'s decision in_In re Ildaho Conservatioad@eprovides a case in point. In that cgsetitioners
claimedthattheir injuries would be redressed by stricter federal regulegitthi-.3cat 509-10. Proposed intervenors,
on the other hand, claimekatthey would be injured by the adoption of #amne regulationsld. at 513-14. The
court held that the petitioners had standing while thegsegintervenors lacked it, even though theidimn about
whether to promulgate the regulations remained in theeatisorof the EPA Seeid. at 509-14.
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necessary.”); TIPRO’s Mot. to Intervene at 25 (“TIPRO will assure thatteested parties are
heard regarding the lawfulness of EPA’s activity with respect teethdation of oil and gas wastes
under RCRA, the adequacy of existing state regulations, the impact of pdieaied! regulation
on both states and regulated entities, and other important issues at thskease.”).

But as explained above, this casadt about the substantive content of federal regultion.
Although movants’ plainly have much to say on that topic, the Court does not thinkhbéwvill
be particularly helpful in achieving the just resolution of the narrower guoakguestion pesed

here SeeCtr. for Biological Diversity v. EPA274 F.R.D. 305, 313 (D.D.C. 2011 Movants’

desire to inject thir substantive concerns into this procedural case, moreover, threatensg/to dela
resolution of theclaims pending between the original st SeeSierra Club 308 F.R.D. at 13.
Even assuming, therefore, that movants’ have a “claim or defense” marowwith the original
action, as a matter of this Court’s discretion, their motions for igeke intervention wil be
denied.

CONCLUSION

For the foregoing reasons, movants’ motions to intervene wil be denied. ratee@ader
has issued on this date.

Is/
JOHN D. BATES
United States District Judge

Dated: November 182016

8 North Dakota also invokes Rule 24(b)(2), which alldaispermissive intervention bstate officers or
agencies where “a party’s claimor defense is based on” a séadative order, or regulation administered by that
officer oragencySeeNorth Dakota’'s Mot. to Intervene at ZBrying to squeeze into that rule’s ambit, North Dakota
argues that it has an interest in defending the “valafii{s own statutes and regulations, which, if Plaintifs
successful, would be subject to revision by EPAL’ But, like the validity of federal regulations, the validit
North Dakota'’s regulations is not currently before therCadlthere is little need, therefore, for North Dakota’s input
on that subject. And North Dakota does not administer theégioms of federal law that are at issue here.
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