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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VALERIE R. WHITE, et al .,
Plaintiffs,

V. Civil Action No. 16-856 (CKK)

HILTON HOTELS RETIREMENT
PLAN, et al .,

Defendants.

MEMORANDUM OPINION
(March31, 2019)

Plaintiffs Valerie R. White, Eva Juneau, and Peter Betansmek leave to ameribeir
operative complainyet again. This time Plaintiffpropose adding a further plaintifbarryl
Hemphill,to remedya potential defect in their proposed representation of a putative sulfgdass.
Pls.” Mot. for Leave to Amend Compl. to Add Additional Named Representative, ECF No. 58, at
1-3 & n.2. Yet, an examination of one factor for the Court’s consideratibe amendment’s
futility —indicatesthat Plaintifs are unable to prevail, though for a reasorsgatrely addressed
by Plaintiffs or Defendaniilton entities ancexecutivess The Court need not reach Plaintiffs’
requestin the alternative, for Mr. Hemphill's intervention. Upon consideratibtie briefing?

the relevant legahuthorities, and the record as a whdlee Court shallin an exercise of its

! Defendantdisted in the Second ierded Complaintonsist of Hilton Hotels Retirement Plan,
Hilton Worldwide, Inc., Glbal Benefits Administrative Committee, Mary NellllBigs, S. Ted
Nelson, Casey Young, atnéhnamed Members of the Global Benefits Administrative Committee.

2 The Court’s consideration has focused on the following documents:

e PIs.” Mot. for Leave to Amend Compl. to Add Additional Named RepresentativeN6CF
58 (“PIs! Mot.”);

e Mem. of P&A in Opp’n to Pls.” Mot. for Leave to Amend Compl. to Add Additional
Named Representative, ECF No. 60 (“Defs.” Opp’'n”); and

e Pls.” Reply in Supp. of Mot. to Add Additional Named Representative, ECF NOPBL
Reply”).
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discretion,DENY Plaintiffs’ [58] Motion for Leave to Amend Complaint to Add Additional
Named Representative.

. BACKGROUND

Plaintiffs bring this putative class action under the Employee Incomeityekcirof 1974
(“ERISA”) with respect to certain vesting determinations made byithen Hotels Retirement
Plan (the “Plan”). This matter was noticed as relatedKidafi v. Hilton Hotels Retirement Plan,
No. 98cv-1517 (CKK) (D.D.C.) (“Kifafi”), an action over which the Court concluded its
jurisdiction in December 2015, after more than 17 years of litigatteeKifafi, 752 F. App’x 8,

9 (D.C. Cir. Feb. 15, 2019) (Mem.) (pewriam); Order at ECF p. Xifafi, ECF No. 447 In
Kifafi, the Court certified a benefiiccrual class and certain vestsupclassesSee Kifafi, 701
F.3d 718, 723-24 (D.C. Cir. 201Xjfafi, 616 F. Supp. 2d 7, 10 (D.D.C. 2009).

The Second Amended Complaint, EQB. 50, is replete with allegations that the legal
issues underlying this new putative class action have already been decideloythinKifafi,
and that such determinations are binding under the doctrines of regquaticl offensive collateral
estoppel.

The Court addressed thokgal issuesin varying degreesvhen it grantedin-part and
deniedin-part Defendants’ motion to dismisthe (First) Anended Complaint and graned
Plaintiffs’ motion forleave to file the Second Amended ComplaiGee Mem. Op and Order,
White v. Hilton Hotels Retirement Plan, 263 F. Supp. 3d 8 (D.D.C. 201ECF No. 21; Mem. Op.,
ECF No. 49. In théormerinstancethe Court touched oHifafi butfocused on the viability of

Plaintiffs’ individual claims, rather than those of the subclasses they prtbfsepresent.See

3 In this decision, all references to docket numbekdfiafi pertain to the litigation in district court.
The only references to Circuit proceedings include the citéditive respective Federal Reporter.
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White, 263 F. Supp. 3d at 9, IP. When it later considered the motion to amend, the Court
expresslyefrained from d/ing into theKifafi depths:

Defendants effectively ask this Court to decide these and other difeldaésd in

part toKifafi] in determining whether to grant the Motion to Amend. But they

cannot argue that the Courtrixquired to resolve such issues at tstsge. In an

exercise of this Court’s discretion under Federal Rule of Civil Procedurd2)5(a)

the Court finds that the Motion to Amend is not the proper posture to resolve these

disputes. Plaintiffs have reasonably attempted to address the reasohgfothis

Court initially dismissed Claim Thre@ssociated with a putative subclass other

than the proposed “neparticipating service” subclasshnd accordingly the

litigation shall proceed on the basis of their Second Amended Complaint.
Mem. Op., ECF No. 49, at2 Despite the fact that the presently pending motion also seeks leave
to amendor in the alternative to intervene, the Court now finds that attentidifdaf is crucial.
And because of the intersection between the lategiosed amendment and one of the proposed
subclassesthe Court denied the motion for class certification without prejudice pending the

Court’s decision as to this motion. Order, ECF No. 62.

II. LEGAL STANDARD

In cases where plaintiffs have alreadyesnded their Complaint, Federal Rule of Civil
Procedure 15(a)(2) provides that “a party may amend its pleading only with the opper$ys)
written consent or the court’s leavgvhich should béfreely givgn] . . . when justice so requires.”

Fed. R. Civ. P. 15(a)(2%ee Willoughby v. Potomac Elec. Power Co., 100 F.3d 999, 1003 (D.C.

Cir. 1996) (finding that leave to amend a complaint is within the court’s discretiontamadde
freely given unless there is a good reason . . . to the contr&iy&sone v. Firestone, 76 F.3d
1205, 1208 (D.C. Cir. 1996) (noting that “it is an abuse of discretion to deny leave to amesd unle
there is sufficient reason”).

“When evaluating whether to grant leave to amend, the Court must consider (1) undue

delay; (2)prejudice to the opposing party; (3) futility of the amendment; (4) bad faith; and (5)



whether the plaintiff has previously amended the complatitwell v. Gray, 843 F. Supp. 2d 49,
54 (D.D.C. 2012) (citinghtchinson v. District of Columbia, 73 F.3d 418 (D.C. Cir. 1996) (quoting
Foman v. Davis, 371 U.S. 178, 182 (1962)).

“Courts that have found an undue delay in filing [a proposed amended complaint] have
generally confronted cases in which the movants failed to promptly allelgém for which they
aready possessed evidencéJhited Sates ex rel. Westrick v. Second Chance Body Armor, Inc.,

301 F.R.D. 5, 9 (D.D.C. 2013). An amendment would be unduly prejudicial if it “substantially
changes the theory on which the case has been proceeding and is proposed late enoulgé so that t
opponent would be required to engage in significant new preparation”; it would “put [the
opponent] to added expense and the burden of a more complicated and lengthy trial”;es it rais
“issues . . . [that] are remote from the other issues in the cBgeuitabchi v. Slf, 240 F.R.D. 5,

13 (D.D.C. 2006) (quoting 6 @nles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal
Practice and Procedure 8§ 1487 (2d ed. 1990)) (internal quotation marks onwWiddjespect to

the futility of an amendment, a district court may properly deny a motion todcaifrithe amende
pleading would not survive a motion to dismissi’'re Interbank Funding Corp. Sec. Litig., 629

F.3d 213, 218 (D.C. Cir. 2010) (citing, e.ggman, 371 U.S. at 182). “With respect to bad faith,
courts generally consider the length of the delay betweetatest pleading and the amendment
sought. However, delay alone is an insufficient ground to deny the motion unlessdige®jhe
opposing party.”’Djourabchi, 240 F.R.D. at 13 (citing Wright, Miller & Kaneypra, 8 1488).

“Because amendments aie be liberally granted, the nenovant bears the burden of
showing why an amendment should not be allowedhtiullah v. Washington, 530 F. Supp. 2d

112, 115 (D.D.C. 2008).



1. DISCUSSION
A. Undue Délay, Prejudice, and Previous Amendment#

Defendantsightly observe that Plaintiffs’ latest request to amend t@rative complaint
is dilatory invarious respects, several of which the Court shall hightighirst, Plaintiffs filed
this motion long past their proposed deadhwehich the Court adoptedfor motions to amend.
See Order, ECF No. 62, at-2. They do not explain why the motion that they did timely file did
not address this issu&ee generally Mem. Op., ECF No. 49 (dealing with other grounds for leave
to amend their (First) Amended Complaint). Plaintiffs do not dispatendantstontention that
they have represented Mr. HempHhikfore including through Defendants’ internal appeals
process.See Defs.” Opp’n at7 (citing Pls.” Mot. at 5)PIs.” Reply at 2 Nor doPlaintiffs dispute
that they were awarebefore their motion for leave to amend thgiirst) Amended Complaint
and before their class certification motienf the potential defect in Plaintiff Juneau’s ability to
represent the putative “ngrarticipatingservice” subclassSee Defs.” Opp’n at 7; Order, ECF No.
62, at 12 (discussing Plaintiffs’ comments, in class certification memoranduwhreply, about
this issue). Plaintiffs now try to explain the delay simply by saying that Dafes had not yet
opposed their class certification motiorPls.” Reply at 2. But that does not justify Plaintiffs’

failure to act sooner upon their awareness.

4 Defendants also refer to the “bad faith” factor when they recite the relevasdrsttor leave to
amend but they do not specificallgxplain how Plaintiffs’ motion runs afoul of this factdgee
Defs.” Opp’'n at 9, 14-15.

> Although Defendants addre®aintiffs’ delayin part through the lens of Rule 16(b}4)
governing modification of a scheduling ordethe Courtshall instead deal with this issue in the
context of Rule 15(a)(2), as the present posture is a motion for leave to ameneértievep
comphint. See Defs.” Opp’n at 59, 1415. However, the Court’s treatment of this issue shall not
be construed as suggesting that Rule 16(b)(4) is never an appropriate meanessiragidelay

in similar circumstances.



Defendantsfurthermore argue that they have been prejudicedirtgy, alia, briefing
multiple rounds ofmotionsto amend, as well ahe motion for class certificationSee Defs.’
Opp’n at 8 Because of thpendingsecond motion to amend, the Court denied the motion for
class certification without prejudiceshich may resulin re-briefing. See Order, ECF No. 62.

Notwithstanding these factors weighing against amendment, the Court ultinfzaély s
deny the proposed amendment on different grounds.

B. Futility of Amendment

Defendants alsarguethe futility of Plaintiffs’ motion to the extent that Plaintiffs try to
correct a perceived deficiency in their Second Amended Complaint. In deciding mtbeghant
leave to amend, the Court has considered whether Mr. Hemphill would be an appropriate
representative of the proposed “Aparticipating service” subclass, as that is Plaintiffs’ motive for
requesting this amendment. The Court has reviewed that proposed subclass antyultoides
not to grant leave to amend, lmut groundwther than Mr. Hemphill’s relative ability to represent
that subclass.

The reason foPlaintiffs’ difficulty goes back to the foundations of this ca8e.discussed
above,Plaintiffs designated this case as relateiitafi. See ECF Nos. 2, 30. The operative
Secoml Amended Complaint in this caséke the proposed Third Amended Complaint
specifically styles this case as an “enforcement” of ruling@fefi. See, e.g., 2d Am. Class Action
Compl., ECF No. 50 (“SAC”), at 1 (“The named Plaintiffs .seek to enforce their rights, and the
rights of others similarly situated, to receive vested retirement benefits irdaesce with the
District Court’s decisions in a related cakéafi . . . , and the standards set forth in ERISA and

the Hilton Hotels Retirenteg Plan.” (emphasis added)).



But briefing of the pending motion has elucethproblems with this premise as it applies
to the proposed “noparticipating service” subclass: it is not clear that ihaiafi litigation
established the right that Plaintifineau, and proposed Plaintiff Hemphill, seek to vindicate.

In theory,thats fine: This is a new lawsuit, and Plaintiffs gamsueasyetunlitigated
claims. Earlier in tis casethe Courtindeedfound that Plaintiffs had stated a clamith respect
to the proposed “nomarticipating servicesubclass White, 263 F. Supp. 3dt11-12. A closer
examination now casts doubt on that conclusiome flawedpremise is that Plaintiff Juneaand
would-be PlaintiffHemphill, wantto enforce a righgeneragd byKifafi—without giving a valid
basis in the operative complaint, or proposed amendrigriiglieving that the right was in fact
establishedn Kifafi, as the Court’s review of the history of that case has revealed.

In a May 11, 1999, decision Kifafi, this Courtprovisionallycertified a“benefitaccrual
clas$ limited to “all former and current employees of Hilton Hotels Corporation” meeérigin
additional criteria.Kifafi, 189 F.R.D. 174, 176, 180 (D.D.C. 1999). The Court’s ruling does n
refer to former and current employees d¢fHilton Property’ the relevance of which the Court
shall address shortly.

An August 11, 2000decisionrevisited that benefidccrual class definition to consider
certain proposed clarifications or modificatgoat the parties’ request. Mem. Ord&@fafi, Civil
Action No. 981517 (CKK) (D.D.C. Augl1, 2000), ECF No. 88That Memorandum Order cites
the Court's May 11, 1999, ruling discussed abfmrehe definition of the benefaccrual class.
However, ingplicably, the definition differs in a way material to the present decision: itdaslu
“[a]ll former or current employees of Hilton Hotels Corporatarra Hilton Property.” Id. at 1.
At this time, the Courhas not discernedow the “Hilton Property” aspect was includedan

definition that supposedly did not differ from what the Cquidvisionally certifiedon May 11,



1999 In any case, the August 11, 2000, Memorandum Order proceeds to recognize that “Hilton
Property” is @fined by theHilton Hotels Retiremenlanto consist ofeach businesentity . . .
in which the[Hilton Hotels Corporation], directly or indirectly has an interest or witiich it has
a contractual relationship for hotelanagement.’1d. at 4 (alteraton in original) Pls.” Reply, Ex.
1, ECF No. 611 (Hilton Hotels Retirement Plan, as amended restated effective January 1,
1987 (“1987 Plan”)at17).°

In the presently operative and proposed complaints, Plaintiffs are correcetveobizat
the August 11, 2000, decision found the definitioritgiiton Property to includeentitiesunder
contract for managemente.g., SAC { 55. But Plaintiffs do not identify any support in that
decision for their contention that “this Court ruledKirfafi that the Plan’s definition of ‘Related
Companies’ encompasses any ‘Hilton Property.” Pl.’s Mot. at 6 n.5 (diieg. Orderat 4
Kifafi, Civil Action No. 981517 (CKK) (D.D.C. Aug 11, 2000), ECF No. 88 The Court’'s
August 11, 2000, ruling does not refer at all to “Related Companies.” In fact, thés@egision
even omitted that part of the “Hilton Property” definition; after all, the 1987 Béfined “Hilton
Property” to “mean each [designatedjsimess entity (including a Related Company of [Hilton

Hotels Corporation]),” that met the other critertauch as being under contract for management

® Because th August 11, 2000, decision Kifafi predates electronic docketing, the plaintiff's
exhibit from which the Court quoted is not readily retrievable. Accordingly,not cleawhich
version of the Plan iseferenced However, the Court finds the samefidition of “Hilton
Property’in the 1987 version of the Plan, which is the operative version for these purfeses.
1987 Plan at 2 (indicating that 1987 version is applicable to “Employees who retifeeorise
terminate employment on or after Jarnydar 1987”); Defs.” Opp’n, ECF No. 68 (Decl. of
Andrew M. Lacy, Ex. A (Hilton HotelRetirement Plan, as amended and restated effective Jan. 1,
2012 at 2 (providing that prior versions of Plan are applicable to “Employees who retire or
otherwise terminate employment prior to January 1, 2012”)). Mr. Hemphill dligtgdt a Hilton

entity for the second time in 1991, when it appears that he would have been subject to the 1987
Plan. [Proposed] 3d Am. Class Action Compl., ECF Ne258 4A;see also Pls.” Reply at 67

(citing 1987 Plan).



that the Court didjuotein its August 11, 2000, ruling.See 1987 Plan at 17. Nor do Plaintiffs
articulde how that August 11, 2000uling establishes any relationship between the Related
Company definition and the Hilton Property definition without referring at ak tBelated
Company.The Court’s review oKifafi strongly suggestthat the “Related Company” definition
was never at issue in that litigation.

The importance of that lacuna is that Plaintiffs’ presently operaivé proposed
complaints propose a subclass definition that seeks to rely on something that purpaatedly w
established irKifafi, but was not. That subclass would seek to hold Defendants liable for, in
pertinent part, their alleged “refusal to count ‘fuarticipating’ service for vesting by not
recognizing Hilton properties as ‘Related Companies’ whetheotathey participate in the Plan.”
SAC 1 11(C)(2). But, as described above, Plaintiffs have not established their contention that
“Related Company” is a category that includes “Hilton Property.” The Plabliesstes instead
the opposite relationship: “Hilton Property” is a category that includes, bua@pe be not
limited to, a “Related Company.” Accordingly, Plaintiffs cannot purport to eafesomething
established iifafi when their basis for saying that it was establishdgifiafi is wrong.

This brings the Court tan associatedsue: Whether the Court ever recognized a subclass
in Kifafi regarding service atraon-participating entity The answer to that question is a qualified
“no.” The qualification is that the Court did certify a subclaggrdingunion service, which can

include servicat a norparticipating entitybut theCourt expressly rejectdateplaintiff's belated

"The Court notes that Plaintiffs’ proposed subclass definition does not specifivakethe term

“Hilton Property,” which uses the capital letter “P” and is defined in the Planthbupresent
litigation concerns the use of that defined teridso, and separately, Plaintiffs’ moti@ppears
not to concern the aspect of the proposed “panticipating service” subclass thabuld seek a
remedy for “failing to apply the proper equivalencies for -participating service.” SAC
111(c)(2). Accordingly, the Court does not express a view on whether that asipecsobclass
is enforceable based #tfafi.



argunent that the remedy for failure to credit union service should include albaudicipating
service.Kifafi, 736 F. Supp. 2d 64, 784 (D.D.C. 2010) (citingfifafi, 616 F. Supp. 2dt30 n.19
(recognizing that “the Court never certifiedn@n-participating service’ subclass®)see also id.

at 79 (rejecting another of plaintiff’'s proposals that would result in credit foipadictipating
service). The Circuit affirmed that this Court had not abused its discretioneutimgjthe
plaintiff's attempt to expand the class or the remedy beyond union service to include-all non
participating service.See Kifafi, 701 F.3dat 73132 (“Even if it would have been reasonable to
certify a broader nonparticipating service class, the district courtialamrtification decision was

no less reasonable. The same is trutsdater refusals to expand the certified subclasKiTsfi,

752 F. App’xat 10 (recognizing Circuit’s prior affirmance of this Court’s decision not to reach
non-union, norparticipating service).In short,Kifafi specificallyrefrained from adjudicating a
right to claim credit for noiparticipating service. As a resuhgKifafi claims proceswould not

be expected teecognize that right.

Nevertheless,ni an effort toestablish thaserviceat anon{articipatingHilton Property
that is not a Related Compacgncount towards vestinglaintiffs rely onjnter alia, the Court’s
finding in Kifafi that “ERISA requires employers to count all of an employee’s yearsvotsdéor
calculating his or her years toward vesting, even if they occur prior twipation in the
retirement plan.”Kifafi, 826 F. Supp. 2d 25, 28 (D.D.C. 2011) (citing 29 U.S.C.153(b)(1);
Kifafi, 616 F. Supp. 2@t 12); Pls’ Mot. at5 (citing Kifafi, 616 F. Supp. 2d at 1#olt v.

Winpisinger, 811 F.2d 1532, 1537 (D.C. Cir. 1987Yet, that proposition is not directly at issue.

8 The Court also indiated that “f]lternatively, if Defendants prefer to avoid the costs of searching
corporate records and establishing a claims procedure, they may agree t&i’Blamaposal to
credit all nonparticipating service.Kifafi, 736 F. Supp. 2dt76. But, in its review of th&ifafi
docket, the Court has not found that Ki&fi defendants ever opted for the latter option.
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The Court made the observation about counting all years sepa@ateontext of assessirgjfafi
defendants’compliance with thie “1,000 hours standard for calculating employees’ vesting
credit.” Kifafi, 616 F. Supp. 2d dt2,29. Here, instead, Plaintiflre not trying to enforcean
hoursbasedstandard for calculating the amount of service, but rathetablishthatservice at a
non-participatingHilton Propertythat is not a Related Compaogncount towards vestingThe
latter right was not adjudicated kafafi.

—-—

AlthoughKifafi spawned a veritable hydra, one head that hydra evidently lacks is a subclass
regardingservice ahon-articipatingHilton ProperiesthatarenotRelated Compaies® Plaintiffs
must establish afresh their entitlement to crddit that service, rather than try waim a
mythological trophy attributable tifafi.

Granting leavéo amend the Second Amended Complaint to add Mr. Hemphill as a putative
representative of this proposed subclass would not cure the deficiencies disttsisedicision.

The Court has pointed out a flaw in that subclass insofifai did not specificallydecidethe
right that Plaintiffsnow purport to enforce based #fafi. It would be futile to add a new person
to represent that subclass when the subclass is not actually enforcing ateaghtrael byKifafi.

The Court is not persuadetherwise byany of Plaintiffs’remainingarguments, including
their brief invocation of the “law of the case” doctrine to defend the Court’s denial of Defendants’
motion to dismis#$laintiff Juneau’s clainin the (Firs) AmendedComplaint See Pls.” Mot. at 6
(citing LaShawn A. v. Barry, 87 F.3d 1389, 1393 (D.C. Cir. 1996) (en band)iefing of the

present motion hasquired analysis oKifafi to an extenthat the Court h&not previously

® The Court need not delve into the parties’ dispute about whether Defendants have eagr creat
and, if so, produced, a list nonparticipating Hilton Properties thate not Related Companies.
See, eg., Defs.” Opp’n at 11 n.6; PIs.” Reply at 10-11 & n.3.
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performedn this case; thanalysis supports a denial of the pending motion on grounds of futility,
albeit different such grounds thabefendantshave specifically contemplated. Separately,
Plaintiffsalso refeto various instances in Defendarsfafi briefingthat purportedlyguggest that
the Plan counts service at nparticipating propertiewards vesting.See Pls.” Reply at 1412.
But, even if that is trughatwould not change the Court’s finding thidgifafi did not adjudicate
whether service at a nguarticipating Hilton Propertyhat is not a Related Company must be
counted towards vesting.

Because adding Mr. Hemphill would not solve the prollétentified in this decisigrihe
Court need not reach Plaintiffs’ arguments for intervention—whether by rightrorgsesn.

V. CONCLUSION

For the foregoing reasonand in an exercise of its discretjahe Court shalDENY
Plaintiffs’ [58] Motion for Leave to Ameth Complaint to Add Additional NameRlepresentative.
Kifafi never made a determination as to a “pamticipating service” subclass as Plaintiffs define
it; therefore, there are no rights to be vindicated as to any such subclass puisifafit o light
of the delay and prejudice that their actions in this litigation already have enRldatiffs are
prohibited from seeking further leave to amend their Second Amended Compiess Plaintiffs
decide to forego this dia in this lawsuit

By APRIL 15, 2019, the parties shall file a Joint Status Report tidgng how they
propose to proceed and a schedule for such proceedings.

A separate Order accompanies this Memorandum Opinion.
Dated: Marci31, 2019

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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