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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VALERIE R. WHITE, et al,
Plaintiffs,
V. Civil Action No. 16-856 (CKK)

HILTON HOTELS RETIREMENT
PLAN, et al,

Defendants.

Memorandum Opinion
(October7, 2020)

Presently pending before the Court Baintiffs [74] Renewed Motionfor Class
Certification As explained in detail herein, Plaintifisroposed class definition is impermissibly
“fail-safe” This threshold defect renders certification of the propadassimproper. ‘et
because thisleficiencymay besusceptibleo remedy, the Court will permit Plaintiffs fanal
opportunity to renew their motion for class certification. The Court will alscuds additional
impediments to class certification it has identified at this stage of the litiga&mrardingly, ypon
consideration of the briefinhthe relevant legaduthorities, and the record as a whole, the Court
shallDENY Plaintiffs [ 74] RenewedMotion for Class CertificatioWWITHOUT PREJUDICE .

. BACKGROUND

Plaintiffs ValerieR. White, Eva Juneau, and Peter Betanc{urlaintiffs’) bring this putative

class actio under the EmployeRetiremenincome Security Act of 197& ERISA") with respect to

certain vesting determinations made by lthkon Hotels Retirement Plan (tHélar?). This matter

1 The Court'sconsideration has focused on the following documents:

e Second Am. Class Action Compl. (“Second Am. Compl.”), ECF No. 50;

e Mem. in Supp. of PlsRenewedVot. for ClassCert (“Pls.” Mot.”), ECF No. 74-2;

e Mem. of R & A. in Opp'n to Pls.’RenewedMot. for ClassCert, (“Defs.” Opp’n”), ECF No. 79;
and

e PlIs.” Reply in Supp. of Mot. for Class Cert., (“Pls.” Reply”), ECF No. 76.
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was noticed as related Kafafi v. Hilton Hotels Retirement PlarNo. 98-cv1517(CKK) (D.D.C.)
(“Kifafi”), an action over which the Court concluded its jurisdiction in December 2015, after more than
17 years of litigation SeeKifafi, 752 F. Appx 8, 9 (D.C. Cir. Feb. 15, 2019) (Mem.) (per curiar)
this action, Plaintiffswho are former Hilton employees and putative beneficiaries of thedelkakip
address grievances that did not fall within the narrow classefeckm theKifafi litigation. Now,
after the Court denied their iratimotion for certification without prejudicegeOrder, ECF No. 62,
at 1, Plaintiffs have renewed their motion for class certification, whigtesently pending before the
Court,seePIs. Mot., ECF No. 74. Plaintiffs ground this motionthe allegations within their Second
Amended ComplaintSeed. at 2.

Specifically, Plaintiffs seek to represent three separate subclass@snaints. First, Plaintiff
ValerieR. White alleges that Hilton unlawfully applied acalled”elapsed time methddo employee
service rendered before 1976, resulting in an improper calculation of her years of sestingnder
the Plan. SeeSecond Am. Compl. 141-44 PIs. Mot., Ex. 1 (White Servic&hee). Plaintiff Eva
Juneatalleges that Hilton improperly denied vesting credit to employees, like heerfoce rendered
at certain“non-participating locations. SeeSecond Am. Complf 57-58PIs. Mot, Ex. 2 (Juneau
Service Sheet) Additionally, Plaintiffs allege that Hilton failed to keep proper docuatent for
services rendered lpertain employes like Ms. Juneauand that Hilton should have, but failed to,
credit appropriate time“equivalencies’to these employees, in the absence tio&t proper
documentation.SeeSecond Am. Complf{68—73. Finally, Plaintiff Peter Betancourt alleges that
Hilton alsoimproperly denied claims made by surviving beneficiafgesely on thegrounds that the
claimant is‘not the surviving spou8e of the original Plan participantld. § 75. According to

Plaintiffs, this is nota valid“basis for a deniabf a claim to retroactive benefitsid.



Now, in their renewed motion farlasscertification, Plaintiff seek to certify a clasisat
compriesthree distinct subclassesrresponding to thBlaintiffs distinctive claimsoutlinedabove.
In full, Plaintiffs seek to certify a class ‘@&ny and all persons who:

(a) Are former or current employees of Hilton Worldwide, Inc. or Hilton Hotels Corp., or
the surviving spouses or beneficiaries of former Hilton employees;

(b) Submitted a claim for vested retirement benefits from Hiltowen the claim
procedures ordered by the District Court and the Court of Appe&iga, et al., v.
Hilton Hotels Retirement Plan, et aC.A. 98-1517; and

(c) Have vested rights to retirement benefits that have been denied by the Hilton
Defendants

(1) Use of*fractional”years of vesting service under‘atapsed timeémethod to count
periods of employment before 1976 with no resolution of whether the fractions
constitute dyear of serviceunder ERISA;

(2) Refusal to courinon-participating service for vesting purposes notwithstanding
that the service was with thtemployer” under ERISA 83(5), that the Hilton
Defendants counted service at the saiiiton Properties in Kifafi and represented
to this Court and the D.C. Circuit Kifafi that Hiltonhad countednon-participating
service with Hilton for vesting, and that theecords requested and received from
Defendants do not identify any nqarticipating property that is also not a Related
Company; and
(3) Denial of retroactive/back retirement benefit payments to heirs and aestates
sole basis that the claimants dneot the surviving spouseof deceased vested
participants.
PlIs! Proposed Order on Class Cert., ECF Nol7dee alsdPIs! Mot. at 2. Plaintiffs allege that
this class comprises at least 220 distinct individuals throughout the United SedSscond Am.
Compl. § 12; PIs.Mot. at 12. Defendants, however, haree agairopposedhe certification of
this class for myriad reason&e generallyDefs.” Oppgn, ECF No. 79. In turn, Plaintiffs have

submitted their reply brief, and, accordingly, Plaintifisnewed motion for class certification is

ripe for this Courts review.



Il. LEGAL STANDARD

In deciding whether to certify a classgcaurt must consider whether the proposed class
meets the requirements of Federal Rule of Civil Procedur&@®aras v. Whole Foods Mkt., Inc.
281 F.R.D. 16, 20 (D.D.C. 2012The party seeking class certification musiffirmatively
demonstrate” that the requirements of Rulén@e in fact,beensatisfied WalMart Stores, Inc.

v. Dukes564 U.S. 338, 350 (2011)Certification is proper only if the trial court is satisfied, after
a rigorous analysis, that the prerequisites of Rule 23(a)lbeere satisfied,and that'actual, not
presumed, conformance with Rule 23(a) remains indispensddleat. 350-51(cleaned up) At

the certification stage’ mjerits questions may be considered to the exténtt only to the
extent—that they are releva to determining whether the Rule 23 prerequisites for class
certification are satisfietl. Amgen Inc. v. Connecticut Ret. Plans & Tr. Fyrie88 U.S. 455, 46
(2013).

The Rule 23 analysis proceeds in two parts. Firstpthative ‘tlass plaintiff hashe
burden of showing that the requirements of Rule 23@ met.Richards v. Delta Air Lines, Inc.
453 F.3d 525, 529 (D.C. Cir. 2006). Under Rule 23(a), a member of a class may sue on behalf of
the class if(1) the class is so numerous that joindiealbmembers is impracticable; (2) there are
guestions of law or fact common to the class; (3) the claims or deferibeg@bresentative parties
are typical of the claims or defenses of the class; and (4) the representatesevpidlrtairly and
adeaiately protect the interests of the clas$ed. R. Civ. P. 23(a). Next, the putative class
plaintiff mustalso demonstratéthat the class is maintainable pursuant to one of Rule’83(b)
subdivisions. Richards 453 F.3cat529. Here, Plaintiffs request certification undarle 23(b)(2)
or, alternatively, Rule 23(b)(3)SeePIs. Mot. at 31-33. Certification under Rule 23(R) is

proper whee “final injunctive relief or corresponding declaratory relief is appropriegpecting



the class as a whole Fed. R. Civ. P. 28()(2). Certification under Rule 23(b)(3) is appropriate
wherecommon questions within the proposed claeslominate over necommon questions, and
whereclass resolution is superior to other methods of adjudication. Fed. R. Civ. P. 23@g(3)
also Cohen v. Warner Chilcott Public Ltd. C522 F. Supp. 2d 10%16-17 (D.D.C. 2007).

Finally, in addition to the strictures of Rule 23, courts also considerithplied
requirement”of “definitenes$ before certifying a classThorpe v. District of Columbja303
F.R.D. 120, 139 (D.D.C. 2014). Traditionally, treefiniteness’requirement is not excessively
stringent. Id. Nonetheless, it does demand tphktintiffs are “able to establish that the general
outlines of the membership of the class are deteabté at the outset of the litigation.ld.
(quotation omitted).”Accordingly, a class may be certified only whem individual would be
able to determine, simply by reading the [class] definition, whether he or sher{ember of the
proposed class. Campbell v. Nat R.R. Passenger Corp311 F. Supp. 3d 281, 313 (D.D.C.
2018) (quotingArtis v. Yellen307 F.R.D. 13, 23 (D.D.C. 2024)

. DISCUSSION

For the reasons set forth herein, the Court concludes that Plaiptdfsosedclass is
impermissibly “fail-safe,” as presently defined. This precludes certificatioAdditionally,
Plaintiffs’ individual subclasses also suffer from unique deficiencies under Fed. R. Civ. P. 23, as
set forth below. The Court will address these issues in turn.

A. Plaintiffs’ Proposed Class Is Impermissibly Fail Safée’

Defendants argue, in part, that class certification is improper becauseff@lairtposed
class is failsafe. SeeDefs! Mot. at 33-34. A so-called“fail-safé classdoes notsatisfy the
definiteness requementfor class certificationCampbel) 311 F. Supp. 3d at 313.fail-safe class

exists wherehe class definitiorfdepend[s] on the merits of the underlying cldimd. Put



otherwise, a faibafe class arises where the ctasdefined so that whether a person qualifies as
a member depends on whether the person has a valid"cld#essner v. Northshore Univ.
HealthSystem669 F.3d 802, 825 (7th Cir. 2012). For example,cthss definition“All Black
CBA employees who have been discriminated against because of their race or color in regard to
competitive promotion selectighss impermissibly*fail-safe” because itmakes membership in
the class contingent on individualized merits determinations as to whether the indivifiered
discrimination because of his ratceCampbel] 311 F. Supp. 3d at 314Such a class definition is
improper because a class member either wins or, by virtue of losing, is defined owdad<teand

is therefore not bound by the judgménMessney 669 F.3d at 825"Moreover,by using a future
decision on the merits to specify the scope of the cladajl-safe class definitioomakes it
impossible to determine wHes] in the class untilite case endsCampbel] 311 F. Supp. 3d at
314 (quotation omitted and cleaned up).

The Court agrees with Defendants tRkintiffs proposectlass is impermissiblail-safe.
SeeDefs! Mot. at 33—-34. Here, the failsafe arises because Plaintiiftass includes only those
persons whdhave vested rights to retirement benefits that have been denfe®lIs. Proposed
Order on Class Cert., ECF No.-I4at { 2(c) On its face, this class requirement may appear
objective, but, in fact, the question of whose rights have vested is central to the muniss of
action Consider each oPlaintiffS proposed class representativebls. Valerie White for
examplepossesss”a total of 9.52957 years of vesting servideaving heia fractionshort of the
ten years otredit neededor her rights to vest Second Am. Compl. T 44ee alsd’Is! Mot. at
14-17 Therefore, Ms. Whitavill “have vested rightsand become a mebrer of the proposk
class only if the Court agreewith her meritsassertion thatractional yeas of servicemust be

“roundedup.” SeeSecond. Am. Compl. 1 44. But of course, this is the very question at the heart



of Plaintiffs claim inCount lof theSecond Amended Complainfee idf{40-51. As such, Ms.
White, and putative class members like her, would not know whether theyclassemembers
until after the Court made a determination on the tsiefinerclaim.

Similar problems apply to Ms. Eva Juneblr. Peter Betancouraind the subclasses they
represent. M Juneau, for example, asserts that Hilton improperly denied her vesting aredit f
service rendered at the Reno Hilton, while the location was designateéth@s-@articipating
property. Id. § 58. Plaintiffs allege thaemployees like Ms. Juneahouldhave vested rights,
becauseHilton’s denial ofsuchvesting credit forserviceat “non-participating properties is
unlawful under ERISA. Id. 1153-54. Therefore,a merits deaion from the Courbnthe “non-
participating service claimwouldbe necessary to determiwbetheremployeedike Ms. Juneau
ultimately will receive theeredit needed for their retirement rights to vest. And the same problem
applies to Mr. BetancourtFor Mr. Betancourt, and the subclass he purports to represent, the
vesting of their rightfiinges on aecisionfrom this Courtregarding whether Hilton may properly
deny retirement benefits to a beneficidigplely on the grounds that the claimantnst the
surviving spousé. 1d. I 75. In sum, membershigr each proposed subclass manifests only upon
an affirmative merits ruling from the Court. As explaingajuch a class definition is improper
because a class member either wins or, by virtuesifg, is defined out of the class and is
therefore not bound by the judgméniMessney 669 F.3d at 825For these reasons, Plaintiffs
proposedlass is faisafe.

Despite the presence of this fadfe classhoweverthe Court notethatthe rule against
suchclassess not entirely settled. In this jurisdiction, at least one district court haseatitiys
ruleand denied certificatiothereunderseeCampbell 311 F. Supp. 3d &1.3-15while two other

district courtshave considerethe rule against fatafe classes, without concluding that it is



definitively established as a criteria falass certification,see Ramirez v.United States
Immigration & Customs Enf't338 F. Supp. 3d 1, 49 (D.D.C. 2018jghan & Iraqi Allies Under
Serious Threat Because of Their Faithful Serv. to the United States v. R@8gpdaeR.D. 449,
464 (D.D.C. 2020). The D.C. Circuit has not opidaéctly on this matter Yet, the absece of a
clear directive from the D.C. Circuit does not negatertie against fatsafe classedut rather
leaves open thguestion of the rulg’ applicability.

And herg the Court findsnultiple factors weighingstronglyin favor of an operativeule
against fallsafe classes. Firgif the nine circug to considethe mattergightcircuits have either
adopted a categorical rule against-aife classéor discussed such a rule with approvabnly
the Fifth Circuit has rejected the appliddp of the rule against faitafe classes Seeln re
Rodriguez 695 F.3d 360, 370 (5th Cir. 2012). This Fifth Circuit precedent, however, stands as an
outlier amongst the circuits and is postted by more recent circuit precedent adopting the rule

aganst fail-safe classesSeesupraat Note 2. Moreover, numerous district courts throughout the

2See, e.gOrduno v. Pietrzak932 F.3d 710, 716 (8th Cir. 2019) (“That sort of class is prohibited because
it would allow putative class members to seek a remedy but not be bound dyeesegudgment . . . 7);
Mullins v. Direct Digital, LLG 795 F.3d 654, 660 (7th Cir. 2015) (“[C]lasses that are defined in terms of
success on the meritsso-called ‘fail-safe classes-also are not properly defined.Tji re Nexium Antitrust
Litig., 777 F.3d 9, 22 (1st Cir. 2015) (“[E]xcluding all uninjured class members atrtifecaton stage is
almost impossible imany cases, given the inappropriateness of certifying what is known assaféail
class—a class defined in terms of the legal injuryYpung v. Nationwide Mut. Ins. C&93 F.3d 532,

538 (6th Cir. 2012J"[A] class definition is impermissible where it iail-safé class, that is, a class that
cannot be defined until the case is resolved on its nigrits.

3 See, e.gCordoba v. DIRECTV, LLM®42 F.3d 1259, 12787 (11th Cir. 2019) (“We do not hold today
that a court is required to ensure that the class definition does not iacldedividuals who do not have
standing before certifying a class. Such a rule would run the risk of prapsatcalled ‘fail-safe’ classes,
whose membership can only be deterdirdter the entire case has been litigated and the court can
determine who actually suffered an injuryTprres v. Mercer Canyons In@35 F.3d 1125, 1138 n.7 (9th
Cir. 2016) (“[D]efining the class to include only those individuals who wejared’ by non-disclosure
threatens to create a ‘fail safe’ classByyrd v. Aaron’s Ing.784 F.3d 154, 167 (3d Cir. 2015) (“[R]equiring
such specificity may be unworkable in some cases and approaches requirisgfe felthss.”)EQT Prod.

Co. v. Adair 764 F.3d 347, 360 n.9 (4th Cir. 2014) (“Although the issue was briefed and argued below, the
district court did not address whether it is possible to define thsedavithout creating a feghfe class . .

.. On remand, the district court should considerifisise as part of its clagigfinition analysis.”).
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country have applied the rule against-&aife classel denyingclass certificatiorf. And even
where debate exists regarding the contours of a brdadertainability requirementfor class
certification the narrow rule against fashfe classes has persisté&keMullins, 795 F.3dat 660
(rejecting an expandeascertainability’requirement while applying the rule agaihitil-safée
classes aswell-sdtled’).

Furthermorepeyond the weight of this precedent, the gravamen of théselfs rooted
in compelling principles of fairness and comrmsense.As a practical matteputative members
of a failsafe class are not identifiable after class certification, bedhasaefinition of a class
member turns on the final result of the litigation itself. This creates tangibleiatiative
problemsfor the courtsincluding difficulty in providing proper notice to class membeiSee
Ordung 932 F.3cht 716-17 Fail-safe classeare alsanherentlyunfair to the defendanvho “is
forced to defend against the class, but if a plaintiff loses, she drops out and cah thigbje
defendant to another round of litigatibnMullins, 795 F.3dat 660. In this way, failsafe classes
also contravene the notions of efficiemmytical to Rule 23 and the class action mechanigin
merits ruling against a faflafe class does n@solve a claswide dispute, but instead hollows out

the failsafe class assue leaving further litigation for a later date

“See, e.gDay v. Humana Ins. Co335 F.R.D. 181, 200 (N.D. Ill. 202@Jenying certification of an ERISA
class wherethe class Plaintiff | attempted to definpva]s ‘fail-safé—that is,defined so that whether a
person qualifies as a member depends on whether the person has a vdldgqaitation omitted)Bais
Yaakov of Spring Valley v. ACT, ING28 F.R.D. 6, 14 (D. Mass. 201@gnying class certification where
“the class fit] squarely within the definition of ‘dail-safe classbecause class membershifa]s defined

by whether or not members have a valid clainrQuevedo v. Macy’s, IncNo. CV091522GAFMANX,
2011 WL 13124445, at *5 (C.D. Cal. Mar. 9, 20{1For the independ# reason that Plaintii proposed
sub<€lasses constitute such impermissilfgl-safé classes against which no adverse judgment could be
entered, the Court denies certificatijn.



In view of theforegoing the Court will apply the rulagainst faisak classesn this case.
Indeed, it would be improvident to certify a fadfe clasdike PlaintiffS where the D.CCircuit
has not approved of such clasaad wherenumerousgircuit courts, and at least one district court
in this jurisdiction,have applieda commonsense rule against thenNonetheless;the failsafe
problem is more of an art than a sciehaehich “can and often should be solved by refining the
class definition rather than by flatly denying class certification on th&. bddessner 669 F. &
at 825. Accordingly, the Court finds that it is most appropriat®ENY PlaintiffS Renewed
Motion for Class CertificationWITHOUT PREJUDICE , andto permit Plaintiffs a final
opportunity to amend their class definition in accordance with this Memorandum Opinion.

B. Additional Barriers To Class Certification

Because the Court will permit Plaintiffsfinal opportunity to cure the fagafe deficiency
in their proposed class definition, the Court, in the interest of judicial economy,lsailhate
additional defectsn PlaintiffsS proposed subclasse§eeCampbel] 311 F. Supp. 3d at 313t

this juncture,two such defects areeadily apparent: (1)Plaintiffs “ non{participatingservice”
subclass lacks commonality, and (2) Mr. Betan¢swtaim is not'typical’ of the subclass he
purports to represent.
1. Non-Participating Service Subclass

Plaintiffs cumbersome “nomparticipating servicesubclasgpresentsnultiple problems at
the certification stage of this litigation.Foremost among these deficiencies is the latk
commonalitywithin the subclassHere, Rule 23(a)(2) demands thttere are questns of law or
fact common to the clasproposed. Te Supreme Court has stated th&tammori’ question is

one that is“of such a nature that it is capable of classwide resoldtwinich means that

determination of its truth or falsity will resolve an issue that is central to the valfdigch one
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of the claims in one stroRe.WalMart Stores, Inc. v. Duke$64 U.S. 338, 350 (2011).The
touchstone of the commonality inquiry ‘ithe capacity of a classwide proceeding to generate
commonanswersapt todrive the resolution of the litigatich. Coleman ex rel. Bunn v. District

of Columbia 306 F.R.D. 68, 82 (D.D.C. 2015) (quotialMart, 564 U.Sat FH0).

The Court is not persuaded thatlasswideproceeding would generate such common
answerdor the nonparticipating service subclaas issuehere As a threshold matter, the Court
notes that Plaintiffgoresent class certification order functionally amends the definition of its non
participatingservice subclassffered inthe Second Amended ComplainSpecifically, in the
Second Amended Complajrthis subclass covered:

Refusal to count “non-participating service for vesting by notecognizing Hilton

properties asRelated Companiésvhether or not they participate in the Plan, or failing to

apply the proper equivalencies for nparticipating service
Second Am. Compl. § 11(c)(2Rlaintiffs, however, have changed tefinition of this subclass
in the proposed class certificatiorder, accompanying their present nmmtj to:

Refusal to countnon-participating service for vesting purposes notwithstanding that the

service was with thtemployer’under ERISA 83(5), that the Hilton Defendants counted

service at the sanfélilton Properies’ in Kifafi and represented to this Court and the D.C.

Circuit inKifafi that Hilton had countethon-participating service with Hilton for vesting,

and that the'records requested and received from Defendants do not identifiyoary

participating property that is also not a Related Conmpany
PlIs! Proposed Order on Class Cert., ECF Noel174t § 2(d)2). Tellingly, this de facto amendment
comes after the Coustexpress decision to deny Plaintiflsave to amend their Second Anded
Complaint. SeeMem. Op., ECF No. 64, at 12. And this alteration wasloubimotivated by the
merits implications of th€ourt’s conclusion thdtKifafi specifically refrained from adjudicating
a right to claim credit for neparticipating servicé and that' Plaintiffs cannot purport to enforce

something established Kifafi when their basis for saying that it was establisheHifafi is

wrong” Id. at9-10.
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Nonetheless, this change does not rectifynibieparticipating servicsubclas$laintiffs
seek to advance. First, the question of whethelass membgs “non-participating servicewas
rendered while Hiltorwas*“the ‘employet under ERISA 83(5) is not susceptible to common
resolutionamongst the proposed subclabgleed the recognition of arfemployef under ERISA
§ 3(5)is a distinct legal inquiry, whickequires an individualized assessment offamagement
relationshp in effect with each of the individualized nparticipating properties at issuSee29
U.S.C. 8§ 10065). And, as Defendants note, the Second Aneel@omplaint references at least
twelve of these neparticipating propertieo be consideredithin this subclass Second Am.
Compl. 1 65.

For example, Ms. Juneau rendered service at the Reno Hlda it “was a non
participating propertyrior to August 119927 1d. 1 58 see alsdls. Mot., Ex.2 (Juneau Service
Sheet) But an assessment of whether that particular service was rdndate Hilton was Ms.
Juneais “employef does not readily supply an answer common to the claims of employees who
rendered service at a different pparticipating propertyseeSecond Am. Compl. § 65, such as
the alleged 20 employeedso within ths proposed subclaseho were denied credit for nen
participating service at the Atlanta Hiltad, 7 66. Indeed,whether Hilton was ahemployet
under ERISA § 3(5vill turn on its specific contractual relationship with each of the various non
participatingproperties, not a uniform policySeePIs! Mot., Ex. 12 Management Agreements)
In response, Plaintiffargue thathey will “show that all of the'managed propertyagreements
that Hilton enters into give Hilton the power to hire, fpegmote, andupervise performante—

“in other words, managed property agreements give Hilen power to function as the
‘employer” PIs! Mot. at 18-19. But this assertion onlysupportsthe conclusion that an

individualized assessment of the variowmparticipating properties, including their operative

12



management agreemeritsneeded to resolve thariousclass memberslaims embedded within
Plaintiffs non-participating service subclass he presence aduch disparatguestions in this
subclas impedes the Cous ability to“resolve a issue that is central to the validity of each one
of the claims in one stroke WalMart, 564 U.Sat350.

Plaintiffs proposed notparticipating service subclass also suffers from a second
“commonality problem it seeks to collapsdistinct legalissuesunder ERISAInto a single
subclassSeeDefs! Oppn at1l4-16 DL v. Dist. Of Columbia713 F.3d 120, 128 (D.C. Cir. 2013)
Specifically, this subclassncludesat least 29 claimants, for whom Hiltdras allegedly kept
inadequate recds anchasfailed to applythe proper timéequivalenciesfor those undocumented
periods of employment.SeeSecond Am. Compl. I 68Notably, PlaintiffsS original subclass
definition expresslyarved out a position for these distinct claimants whose claims were denied
because Hiltortfail[ed] to applythe proper equivalencies for nparticipating servicé Id. |
11(c)(2) And whilePlaintiffs revised subclass definition omits such languageRls. Proposed
Order on Class Cert., ECF No.-I4at 1 2(c), their present motion makes clear that these unique
claimants remain part of the ngarticipating service subclagssee Pls! Mot. at 18, n.6 (citing
Second Am. Compl. %7-73)). Yet, as Defendants note, the application “mfoper
equivalencies’folds aunique ERISA issue into the nqarticipating service subclgsgistinct
from the question of whether an employg@on-participating service was rendered to Hilton as
an“employer” SeeDefs! Oppgn at 15. Packing“multiple, disparate failures to complyith
ERISA into a single subclagsrther vitiates the existence of commonality under Rule 23 here.
DL v. Dist. @ Columbig 713 F.3cat 128(quotation omitted)see alsdifafi v. Hilton Hotels Ret.
Plan, 189 F.R.D. 174179-80(D.D.C. 1999)denying certification of class th&gncompasse[d]

a variety of alleged ERISA violatiof)s
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Finally, beyond these issues of commonality with the proposeebaditipating service
subclass, onadditionalproblem merits discussion. As noted, Plaintiffs have defined this subclass
to coverclaimants whaqrovidedserviceto Hilton, asan “employer’under ERISA 83(5). PlIs!
Proposed Order on Class Cert., ECF Nel74at T 2(c). But the question of whetlagy non-
participating service was rendered for Hilas an*employet as defined in the statuig itself,
another tontested issue in this casand therefore,'not a proper way to determine the class.
Alexander v. F.B.].971 F. Supp. 603, 612 (D.D.C. 1997h fact, Plaintiffs motion states plainly
that they*will show that . . . managed propeagreements give Hiltotihe power to function as
the‘employer” PIs! Mot. at18-19(emphasis added)mplicit in this assertion is the fact that
they have not yet done so, and, in this wRlgintiffs leave membershimp their proposd non-
participding service subclasgpen toa disputed matter of statutory interpretati®@ee29 U.S.C.

§ 10045). ConsequentlyPlaintiffs havecreated yet another feshfe clas$iere as no putative
class membecan presentlydetermine whethehe or she rendered service to Hilton as an
“employef underERISA § 3(5), until the Court considers the merits of that legal issBee
Campbel] 311 F. Supp. 3d at 313Fhisflaw, in conjunction with the defects outlined above, nsake
certification of the nofparticipating service subclass improper, as presently defided-ed. R.
Civ. P. 23(a).

2. Mr. Betancourt’s* Surviving Beneficiary” Claim

In addition to the aforementioned problems whitlaintiffs' “non-participating service
subclass, a distinct defect is also apparent with regards tsuindving beneficiary subclass
Plaintiffs seek to certify. Namelyr. Betancourtthe proposedlassrepresentative, possesses a

claim thatis not “typical” of the subclasshe purports to representGenerally speaking,

“[tlypicality is . . . satisfiedvhen the plaintiffs claims arise from the same course of conduct,
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series of events, or legal theories as the claims of other class mémbeesXM Satellite Radio
Holdings Secs. Litig237 F.R.D. 13, 18 (D.D.C. 2006nherent in this standard, however;ttse
requirement that the class representatives be members of tHetb&ssepresenand fit that
proposedlass definition. Gatore v. United States Damf Homeland Sec327 F. Supp. 3d 76,
103 (D.D.C. 2018) (quotation omittedee alsdsen. Tel. Co. of Sw. v. Falco#b7 U.S. 147, 156
(1982)(“We have repeatedly held that a class representative must be part of the class and possess
the same interest and suffer the same injury as the class mémbers.
Mr. Betancourts claim is atypical on its face. Here, Mr. Betancourt purports to represent
a subclass ohdividuals who have been denia@troactive/back retirement benefit payments
on the sole basihat the claimants afeot the surviving spousef deceased vested participahts.
Pls! Proposed Order on Class Cert., ECF Nol74t 1 2(c)(3Jemphasis added)in their reply
brief, for example, Plaintiffexplainthat“Hilton uniformly deniedat least 28 beneficiaries like
Mr. Betancourt back paymeunsing the same form language:
Your claim is denied because you are not the surviving spoyBauticipant]. Under the
Plan, a surviving spouse benefit is payablecertain situationsSee Hilton Hotels
Retirement Plan 84.7. However, #ygplicable Plan document does not provideafdeath
benefit to anyonether than the surviving spouse. Because you are not the surviving
spouse, you are not entitled to a death benefit under the Plan.”
Pls! Replyat 11. Indeed,Plaintiffs further elaboratehat becauséthere is no factual variain
among these denidlghe “defining characteristicof Mr. Betancours subclass isthe fact that
the claim was denietbn thesole basisthat the individual who submitted the claim is not a
surviving spouse of a Plgrarticipant. Id.; see alsdisecond Am. Compl {75-76.
The record, however, does not bear this dotthe contrarythedenialletter Plaintiffs cite

containsadditional bases for the denial of Mr. Betancdsitbenefitsclaim under the Plan.See

Defs! Oppn, Ex. | (June 2015 Letterat1—2. In addition to the fact that Mr. Betancourt was not
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a“surviving spouskof thePlanparticipant (his father}lilton also denid Mr. Betancours claim
because it was untimebnd relatedly,because his fathea Hilton employee)died after the age
of 70.5, without commencing his retirement benefse id.see alsd?Is! Mot., Ex. 10 (Appeals
Analysis Spreadsheet), at &s such, Mr. Betancou# claim was not deni€dolely on the basis
that he was not ‘&urviving spousé, but also for multiple, additionatasonstated plainly in his
denial letter.And importantlythese additional grounds for Mr. Betancosidenal are not simply
ancillary litigation defensethat could‘skew the focusf the litigation” Meijer, Inc. v. Warner
Chilcott Holdings Co. 11l 246 F.R.D. 293, 302 (D.D.C. 2008ke alsdPIs! Reply at 1317-20.
Instead, they are fundamental components of Mr. Betarisocldim placing him outside the
definition of the very subclass he purports to represe@eeGatore 327 F. Supp. 3d at 103
(denying class certification where proposefdresentatives did not fit the class definitior)his
defect precludes the certificatiofthe survivingoeneficiarysubclass.SeeFed. R. Civ. P. 23(a)
IV.  CONCLUSION

For the reasonset forthin this Memorandum Opinion, the CoENIES Plaintiffs [74]
Renewed Motiorior Class CertificatioWITHOUT PREJUDICE . By NOVEMBER 6, 2020
the parties shall file a Joint Status Report identifying how they propose te@racd a schedule
for such proceedings

An appropriate order accompanies this Memorandum Opinion.
Date: October 7, 2020 /sl

COLLEEN KOLLAR -KOTELLY
United States District Judge
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