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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAUSE OF ACTION INSTITUTE
Plaintiff,

V. Civil Action No. 16-871(CKK)

W. NEIL EGGLESTON et al,
Defendang

MEMORANDUM OPINION
(December5, 2016)

This case ases fronseveralFreedom of Information Act (“FOIA”yequests Plaintiff has
made to various executive agencies tR&|ntiff alleges, have been delayed as a result of
agency consultation with the Office of White House Counsel (“OWHe@1MRintiff allegestha
this delay is caused by agencies complying with a memorandum issthegl@yHC in 2009
that calls for consultation witthe OWHC on FOIA requests that implicaté/hite House
equities” Plaintiff claims that such consultation is unnecessary and engaged in to delay
politically sensitive or embarrassing FOIA requests.

Presently before the Court is Defendants’ [16] Partial Motion to Dismissgntri
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). Upon consideration of the gécfadin
the relevant legal authorities, and the record for purposes of this motion, th&SBANMIT S

Defendants’ motion. The Court dismisses, without prejuditantiff’'s FOIA claim to the

1 The Court’s consideration has focused on the following documents:

e Pl.’s Compl. for Declaratory and Injunctive Relief (“Compl.”), ECF No. 1;

e Defs’ Mem. in Support of Partial Mot. to Dismiss (“Defs.” Mem.”), ECF No. 16-1;

e Pl's Mem. in Opp’n to Defs Partial Mot.to Dismiss (“Pl.’s Opp'n”), ECF No. 17; and

e Defs’ Reply in Support of DefsPartial Mot.to Dismiss (“Defs.” Reply”), ECF No. 19.
In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decissa®el CvR 7(f).
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extentthatit includes a “policy or practice” claim undeayne Enterpses, Inc. v. United States
837 F.2d 486 (D.C. Cir. 1988). Plaintiff has ptedsufficient factshat establishhatthe
agencies at issugave pursued a policy of violating FOIA that would be actionable UPalamne
Enterprises Plaintiff's FOIA claim is not dismissed to the extéimatit seeks the documents
requested in the FOIA requests at issue. The @taotismissedlaintiff's Administrative
Procedureéict (“APA”) claim for lack of subject matter jurisdictionThe APA does not provide
a waiver of sovereign immunity in this case because an adequate remedy for the alomaluct
which Plaintiff complainss available under FOIAFinally, the Court also dismisses Plaintiff's
claim for non-statutory review afitra viresaction for lack of subject matter jurisdictiofihe
Court does not have jurisdiction under this narrow doctrine because FOIA provides aneadequat
alternative remedy and becaudaintiff has not pled the type of unlawful conduct that warrants
non-statutory review.
I. BACKGROUND

For the purposes diiis motion, the Court accepts as true the allegations in the
Complaint. The Court does “not accept as true, however, the plaintiff's legal conclusions or
inferences that are unsupported by the fdteged.” Ralls Corp. v. Comm. on Foreign Inv. in
U.S, 758 F.3d 296, 315 (D.C. Cir. 2014).

A. The Parties

Plaintiff Cause ofAction Instituteis a nonprofit organizatiotinatfiles dozens of FOIA
request®ach yeaseeking access t@rious governmenecords Compl. { 1.Defendants in
this case include various executive agencies to whlamntiff has submitted FOIA requests,
including:the Department of Health and Human Services (“HH®8,Internal Revenue Service

(“IRS”), the United States Deparémt of Homeland Security (“DHS”), the United States



Department of Defense (“DOD”), the United States Department of Energy ("DME United
States Department of Justice (“DOJ”), the United States Department of B&xg’);‘the
Environmental ProtectioAgency (“EPA”), the United States Department of the Interior
(“DOI"), the United States Department of the Treasury (“Treasury”), la@dJnited States
Department of Transportation (“DOT”) (collectivelAgency Defendants”).Id. § 14
Defendants also itede the OWHC and White House Counsel W. Neil Eggleston (collectively,
“OWHC Defendants”).ld. {1 1213.

B. Plaintiff's FOIA Requests

At issue in this case are sevdr@IA requests made by Plaintiff tbe Agency
Defendantsince August 2013. First, gxugust6, 2013, Plaintifsubmitted a FOlAequesto
HHS requestinghe “work calendars of the Secretary, Deputy Secretary, and Chief of Sthff.”
1 61 Shortly thereafteRlaintiff madetwo additionaFOIA requestdéo HHS seeking records
related td‘Early Innovator Grantsawardedoy HHS and records related tocidents of
unauthorized disclosure oPérsonally Identifiable Informatiérby health insurance exchanges.
Id. 1 62.

Next, on June 29, 2015, Plaintiff simultaneously sent similar FOIA requests to ken of t
Agency Defendantsld. § 66 Each of the requests sought

a) “All travel records of [the agency head or heads] related to travel (1) orofie F
One, (2) with the President or Vice President, or (3) to or from meetings with the
President or Vice President outside of Washington, D.C., from Jabua®i4 to
the present”;

b) “All work calendars of [the agency head or heads] related to meetings that (1)
occurred at thaNVhite House or (2) included representatives of the Executive
Office of the President, from January 1, 2014 to theqm#;

c) “All records of correspondence received by the Office of the Secretary or the

Office of Congressional Relations from (1) SenatoraBk Obama, or any
member of Senator Obama’s congressional staff, or (2) Senator Joseph Biden, or



any member of Senator Biden’'s congressional staff, from January 3, 2005 to
November 3, 2008.”

Id. Plaintiff alleges that, at the time its complaint wasdfileone of the Agency Defendants had
provided Plaintiff with a final determination regarding these requédt4l 71. Plaintiff claims
that final determinations with respect to its requests have been delayszkak af consultation
between Agency Oendants and the OWHQd. 1 80.

C. OWHC Review of FOIA Requests to Executive Agencies

The OWHC has a long history @bnsulting withexecutive agenciaggarding FOIA
requestd OWHC intermittently issues new memoranda instructing execatjeacieonthe
types of requests and records about which OWHC should be consulted. Beginning ineL988, th
OWHC, pursuant to a memorandum issued by then-Assistant Attorney General Stephen J.
Markman(“MarkmanMemaandum”), required agencies responding to FOIA requests to
providefor OWHC review'[r]ecords originating with or involving the ‘White House’ Officé.”
The Markman Mem@ndumdefinedthe term “White House Office” broadly to include “all
offices over which the Ofte of the Chief of Staff directly presides” including, for example, the
office of the First Lady.ld. atn.1. In 1992the MarkmarMemaandumwas superseded by a

memaandum written by Steven R. Schlesinger of the DOJ Office of Policy Develdpm

2 In the following portion of this Memorandum Opinion, the Court references OWHC
memoranda not expressly pled in Plaintiff's complaint. Howeye,Hen reviewing a challenge
pursuant to Rule 12(b)(1), the Court may consider documents outside the plé¢adisgse

itself that it has jurisdiction.”Al-Owhali v. Ashcroft279 F. Supp. 2d 13, 21 (D.D.C. 2003he
Court may also take judicial notice ©"WHC memoranda discussed henpursuant td-ederal
Rule of Evidence 201SeeSanders v. Kerryl80 F. Supp. 3d 35, 41 (D.D.C. 201pjlglic
records are subject to judicial notice).

3Stephen IMarkman White House Records in Agency Files: Referrals and Consultaaps.
1, 1988),available athttp://causeofaction.org/assets/uploads/2014/04/1988-memao.pdf.
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(“Schlesinger Memorandum®) The Schlesinger Memandum, while refining the procedures to
be used by agencies in certain situations, by in lag@nedhe Markmanviemorandum’s
structure as well as its broad defiion of “White House Office.”ld. In 1993,thenAssociate
Attorney General Webster L. Hubbell isstethemorandurthatsuperseded the Schlesinger
Memorandun(*Hubbell Memorandum”§. Under the Hubbell Memorandyragencies were
required to consult with th@WHC whena FOIArequest sought “White House-originated
records (or records containing White House-originated informatidd).”

In 2009, White House CounsBlegory Craigirculated a new memorandum (“Craig
Memaanduni) regarding consultation with the OWHC BOIA requests Compl., Ex. 1.The
Craig Memorandunis quite brief andloesnot purpot to supersede the Hubbell Meraadum.

Id. It simply states that it is a “reminder that executive agencies should consult withitee Wh
House Counsel’s Office on all document requests that may involve documents wighHbhge
equities.” Id. The memorandum asks that “such consultation take place well in advance of the
deadline for responding.ld. The term “White House eudfies” isnot defined in th€raig
Memorandum, buthe memorandunstates thait includes, at leastall documents and records,
whether in oral, paper or electronic forthat relate to communications to and from the White
House.” Id.

Plaintiff alleges that[b]Jecause the term ‘White House equities’ is vague and undefined,
agency FOIA officers interpret it broadly, referring FOIA requé&std/hite House review

whenever the subject matter might be of ‘interest’ to the White Houde{ 39. Plaintiff

4 Steven R. Schlesingéhite House Records in Agency Files: Referral and Consultatiams
28, 1992)available athttp://causeofaction.org/assets/uploads/2014/04/1992-memo.pdf.

®> Webster L. HubbellMemorandum Regarding FOIA Consultation Procedures Required For
Any White House-Originated Record or Information Found in Agency (fNleg. 3, 1993),
available athttps://www.justice.gov/oip/blog/fotapdatefoia-memowhite-houserecords.
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alleges that, as a result, OWHC revsaequests in cases where such review does “not serve any
legitimate FOIA purposeandthat this“reviewis directed in particular at FOIA requests that the
administration finds politically sensitive or embarrassinigl. 153, 55. Accordingly, Plaintiff
alleges that the Craig &orandum “inappropriately delays final determinations and production
of responsive documents until OWHC grants clearanizk.§ 53

D. Plaintiff's Claims in This Lawsuit

Plaintiff brought this lawsuit on May 9, 2016. “The gravamen of the Complairdtis th
the White House cannot cause delay in produthegequested documents that is separate and
apart from the delays caused by the normal FOIA process within the ageftissOpp’n at
15 n.8. Plaintiff asserts causes of action under the F@IRA and theCourt’'s“authority to
enjoinultra viresactions by agents and organs of the federal governmiehtff] 75101. As
relief, Plaintiff requestshat the Court order Agency Defendants to make final determinations
regarding Plaintiff's FOIA requesitand produce the requested documelatsat 32. Plaintiff
also requests that the Court enjoin OWHC consultation on FOIA requests under ¢he Crai
Memorandum to the extent it causes any delay in the production of documents requested under
FOIA. 1d. OnJuly 15, 2016, Defendants moved for partial dismiss&lahtiff's Complaint
under Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6).

II. LEGAL STANDARD S

A. Federal Rule of Civil Procedure 12(b)(1)

To survive a motion to dismiss pursuant to Rule 12(b)(1), plaintiff bears the burden of
establishing that the court has subject matter jurisdiction over its c&aeMoms Against
Mercury v. FDA 483 F.3d 824, 828 (D.C. Cir. 2007). In determining whether there is

jurisdiction, the Court may “consider the complaint supplemented by undisputed fdetsoed



in the record, or the complaint supplemented by undisputed facts plus the court’saesdluti
disputed facts.”Coal. for Underground Expansion v. Ming@83 F.3d 193, 198 (D.Cir.

2003) (citations omitted). “Although a court must accept as true all fadieghi@ons contained
in the complaint when reviewing a motion to dismiss pursuant to Rule 12(b)(1),” thd factua
allegations in the complaint “will bear closer scrutinyesolving a 12(b)(1) motion than in
resolving a 12(b)(6) motion for failure to state a clairVtight v. Foreign Serv. Grievance Bd.
503 F. Supp. 2d 163, 170 (D.D.C.2007) (citations omitted).

B. Federal Rule of Civil Procedure 12(b)(6)

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss a
complaint on the groundbatit “fail[s] to state a claim upon which relief can be granted.” Fed.
R. Civ. P. 12(b)(6).The Federal Rules of Civil Procedure require that a complaint contain “a
short and plain statement of the claim showing that the pleader is entitled to rebediéirto
‘give the defendant fair notice of what the . . . claim is and the grounds upcim itwtests.”

Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47
(1957)). “[A] complaint [does not] suffice if it tenders ‘naked assertion[s]’ degbifurther

factual enhancement.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigrombly 550 U.S.

at 557). Rather, a complaint must contain sufficiactualallegations that, ifrue, “state a

claim to relief that is plausible on its faceltwvombly 550 U.S. at 570%A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonabl
inference that the defendant is liable for the misconduct alledgdal, 556 U.S. at 678.

In evaluating a Rule 12(b)(6) motion to dismiss for failure to state a clainuransast
construe the complaint thhe light most favorable tihe plaintiff and accept as true all

reasonable factual inferences drawn from yedhaded factual allegationSeeln re United



Mine Workers of Am. Employee Benefit Plans Li8§4 F. Supp. 914, 915 (D.D.C. 1994).
“That said, [the Courthccept[s] neither ‘inferences drawn by plaintiffs if such inferences are
unsupported by the facts set out in the complaint,’ leg@al conclusions cast ingtform of
factual allegations.””Browning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002) (quotkgwal
v. MCI Commais Corp, 16 F.3d 1271, 1276 (D.C. Cir. 1994)). Finally, in decidirfgule
12(b)(6) motion, a court may consider “the facts alleged in the complaint, doclattanted as
exhibits or incorporated by reference in the complaint,” or “documents upon which thdf{gainti
complaint necessarily relies even if the document is produced not by the foiithté
complaint but by the defendant in a motion to dismis&ard v. D.C. Dep’t of Youth Rehab.
Servs,. 768 F. Supp. 2d 117, 119 (D.D.C. 2011) (citations omitted).
[I'l. DISCUSSION

The Courtwill grant Defendants’ motion to partially dismiB&intiff's complairt in
three respectgA) the Court dismisses Plaintiff’'s FOIA cause of action to the extent it aldeges
“policy or practice” claim becauddlaintiff has not plausibly allegddctsshowing that
Defendants havimlloweda policy or practice ofiolating FOIA, beyond the fact th&nal
determinations of several of Plaintiff's FOIA requests are delg¥dhe Court dismisses
Plaintiff's APA claimfor lack of subject matter jurisdictidrecause an adequate alternative
remedyis available under FOIA and accordingly the APA does not provide a waiver of
sovereign immunity; and (C) the Coaitsodismisses Plaintiff siltra viresclaim for lack of
subject matter jurisdiction because FOIA provides an adequate alternative mamdagcause

Plaintiff has not pled the type of unlawful carad that warrantsuch nonstatutory review.



A. The Court DismissesPlaintiff's “Policy or Practice” Claim Under FOIA For
Failure to State a Claim

First,the Courtwill dismiss Plaintiff's FOIA claim to the extent that it alleges that
Agency Defendants’ complianedth the Craig Memorandum is a “policy practice” of
violating FOIA actionable unddPayne Enterprises, Inc. v. United Stat@37 F.2d 486 (D.C.
Cir. 1988). InPayne Enterprisesifficers of the Air Force Logistics Commanhadd routinely
refused to releasecords sought by plaintitfespite the fact that there was “no justification” for
doing s forcing plaintiffto repeatedlypursue‘frustrating” and ‘tostly” administrative appeals
to obtainthe records Id. at 490, 494 Plaintiff filed suitto challenge this practice, bits case
was dismisseds moobecaus@laintiff hadeventually teceived all of the material it had
requested.”ld. at 488. The D.C. Circuit reversed, holding that “even though a party may have
obtained relief as to specific requestinder the FOIA, this will not moot a claim that an agency
policy or practicewill impair the partys lawful acces to information in the future.1d. at 49L.
Accordingly, if adequatelpled, a‘policy or practice” claim undelPayne Enterprisesepreserd
an exception to the general rule thaptaintiff' s specific claim regarding a FOIA request is
moot[once]the requested documents have been releadddttitt v. U.S. Cent. Comman8l3
F. Supp. 2d 221, 228 (D.D.C. 2011).

“To state a claim for relief under the ‘policy or practice’ doctrine articulat&thyne . . .
a plaintiff must allegeinter alia, facts establishing that the agency has adopted, endorsed, or
implemented some policy or practice that constitutes an ongoing ‘failure tolgbikde terms of
the FOIA.” Muttitt v. Dep’t of State926 F. Supp. 2d 284, 293 (D.D.C. 2013) (quokagne
Enterprises 837 F.2d at 491)Here, Plaintiff alleges that Agency Defendants have engaged in
an unlawful policy opractice of “submitting politically sensitive FOIA productions to the

[OWHC] for pre-production review, even when applicable FOIA exemption or recognized



interest justifies White House involvement.” Pl.’s Opp’n at P2aintiff alleges that this is done
to delay requests for “politically sensitive or embarrassing” reca@asnpl. I 55.

The Court finds tha®laintiff's allegations are insufficient to state a cldonsuch a
“policy or practice.” The Court begins by notirtgat Plaintiff's Complaint is largely reliant on
allegationsnewspaper articles amgnails regarding FOIA requegstgatarenotat issue in this
case, many of which appear to have been mada¢heay groups or individuals. To have standing
to challenge aalleged ‘policy or practice,” a faintiff must allege thait was subject to the
practicechallenged SeeNat'| Sec. Counselors v. C.1,R31 F. Supp. 2d 77, 92 (D.D.C. 2013)
(“even assuming that an alleged policy or practice exists and some FOd&tergunay have
been subject to that policy, FOIA plaintiffs must establish that they havenadlysbeen subject
to the allegegbolicy to have standing to challengé)itQuick v. U.S. Dep’'t of Commerce, Nat.
Inst. of Standards & Tech/75 F. Supp. 2d 174, 187 (D.D.C. 20{"Bven assuming that
individuals other than Quick may have been subjectda@lieged ‘pattern or practi¢ehe
record is clear that Quick was ndthat being the case, Quick lacks standing to pursue such a
claim in this actiori). Accordingly, the Court must focuts attention on Plaintiff's allegations
of a policy or practice of violating FOIA with regardttee FOIA requestsubmitted by Plaintiff
actuallyat issuan this case

With regard taheserequestsPlaintiff falls short ofpleading anypolicy or practice”of
violating FOIA undePayne EnterprisesFirst, of the various=OIA requests at issue this
case Plaintiff only alleges facts showing thate has been sent to the OWHC for revatall
With respect to all of Plaintiff's other requesitsait areat issue, Plaintiff concedes that it is
possible that “Agency Defendants are delayingéasons having nothing to do with the Craig

Memo[random] and have not sought to consult with the White House on any documents.”
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Compl. 181. Plaintiff cannot state a “policy or practice” claim baged singlancident. See
Swan View Coal. v. Depof Agric., 39 F. Supp. 2d 42, 46 (D.D.C. 1999) (noting that a policy or
practice claim is alleged when “plaintiff challenges not just an isolated action”

Secondunlike the plaintiff inPayne Enterpriselaintiff does not allege that the
Agency Defendats have decided, even initially, to not produce any records that should be
produced. Plaintiff merely alleges that the Agency Defendants’ respionsesequests have
beendelayed This distinction is significant“[R]ecogniz[ing]that agencies may not always be
able to adhere to the timelinéthe D.C. Circuit has held th#te only “penalty” fordelayis
“that the agency cannot rely on the administrative exhaustion requiremenptodses from
getting into court Citizens for Responsibility & Ethics inadhington v. Fed. Election Comm’n
711 F.3d 180, 189 (D.C. Cir. 2013).

Accordingly, celay alone, even repeated deliaynotthe type of illegal policy or practice
that is actionablenderPayne EnterprisesSeeJudicial Watch, Inc. v. U.®ep’t of Homeland
Sec, No. 15-1983, 2016 WL 5660233, at *3 (D.D.C. Sept. 29, 2(dd)cy or practice claims
involve “more egregious, intentionajency onductthan mere deldy; Del Monte Fresh
Produce N.A. v. United State®6 F. Supp. 2d 116, 120 (D.D.C. 201M®4yneEnterprises
regards the repeated denial of Freedom of Information requests based onanwvaicati
inapplicable statutory exemptiorsther than the delay of an actiover which the agency had
discretion.”);Rocky Mountain Wild, Inc. v. U.S. Forest SeNo. 15CV-0127WJM-CBS, 2016
WL 362459, at *11 (D. Colo. Jan. 29, 2016) (granting summarymeadgto agencyon policy or
practice claimbecause “a failure to make a ‘determination’ within 20 daggen a repeated
failure—already contais a statutory remedy: the right to sueis not properly comparable to

the behavior exhibited in . Payne where the agencies continually and intentionally invoked
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spuriousreasons fonondisclosure”). The Court finds thHkaintiff must pleadomething more
than a mere failure to meet statutory deadlinasove forward on its policy or practice claim.

Finally, with regard to Plaintiff's attempt golead something more than mere dethg,
Court is not required to, and does not, accept Plaintiff's conclusory and unsu@tlegeaton
that its requests have been delayed for illicit purposes and not as a résgitirofte efforts to
review requested record®laintiff does not dispute that sordegree oOWHC review of FOIA
requests iacceptable Pl.’s Opp’n at 18 (Plaintiff “does not suggest that White House
consultation iger seunavailable under FOIA™d. at 21 (FOIA “should not be interpreted so
literally as to preclude White House review™o the contraryPlaintiff acknowledgethat ‘the
President may require that agencies keep him informed dfOIA requests directed to them,”
that “[t]he President may also require that agencies consult about production of White House
documents or documents over which the Presidas stattory responsibility’ and that “[t]he
President may even require agency consultation more broadly.” Ch&pRlaintiff
additionally acknowledgetat there are various FOIA exemptions that “relate specifically to
Presidential determinations or recefdPl.’s Opp’n at 5, including 5 U.S.C. 8§ 552(b)(1), which
relates to records “specifically authorized under criteria established byeantive order to be
kept secret in the interest of national defense or foreign policy,” and 8§ 552(b)(5),relates to
“inter-agency or intra-agency memorandums or letters that would not be available byalaw t
party other than an agegnm litigation with the agency. Plaintiff even concedes that the White
House can “direct consultation in violation of statutory deadlines” so lonigsdwital to the
application of a presidential privilege.” PIl.’s Opp’n at 19-20, n.11.

Plaintiff is clearly correct to concede th&hite House consultation is nqpér sé

unlawful or unnecessaryndeed as one example, White House consultation may be necessary

12



to determine the applicability 6fOIA Exemption 5because that exemptidincorporatgs] the
presicential communications privilegeand therefore its applicabiligepends in part on
whether the ‘President believds documeritshould remain confidential.”Judicial Watch,
Inc. v. Dept of Justice 365 F.3d 1108, 1113 (D.C. Cir. 2004) (quotinge Sealed Casd 21
F.3d 729, 744 (D.C. Cir. 1997)In light of this concession that OWHC review is ngeft sé
unlawful, Plaintiffs claimthat the delays in this case are actionabtpiite rarrow. Itis
dependent not only on the allegatibat the delays in this caaee caused by OWHC review,
but also on the allegjan thatsuchreviewis unlawfulunder the circumstances because it is
“unnecessary,Compl. 1 80, andherelyused to “control[ ] political messages and aygi
political embarrassmentPl.’s Opp’n at 19.

This latter allegationhoweverjs conclusory and unsupportbg the facts alleged
Insteadof supportingt with factual allegationslaintiff asks the Court to accetpis claim
based on legal conclusions anterences drawn from theature of Plaintiff's FOlArequests
andpast instances of OWHC revievBut the Court does not accept as true legal conclusions or
“inferences drawn by plaintiffs” where, as herg¢h inferences are unsupported byfduts set
out in the complaint. Browning 292 F.3cat 242 (quotingkowal, 16 F.3d at 1276).

The Court findghat theFOIA requests at issue this case, anthe pastnstances of
OWHC review documenteid Plaintiff's exhibits do not supporlaintiff’'s conclusory
allegationthatthe OWHC engages in “unnecessaoy’politically-motivated review of FOIA
requests To the contrary, the Court finds that #@IA requestOWHC has allegedly reviewed
plausiblyimplicate records thagither come from the White House or could reasonably call for
White House input to deternerthe applicability of FOIA exemptien For example, aumber

of the requestexplicitly implicate White House records or correspondence, velvieh Plaintiff
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concedes makes OWHC review reasonaBie, e.g.Compl., Ex. 7 (sending “a collection of
letters that the WH wrote”)d. Ex. 8 (giving notice of a release of “joint DOI-White Heus
records”);id., Ex. 24 (forwarding a “White House mempig., Ex. 27 (forwarding materials
including emails that originated witindividuals who “are currently with the White House”).
Other FOIA requests that have been sent to the OWHC for consultgiom|l as
Plaintiff's own requestsimplicatethe travel plans aneetings othe President, Vice President,
First Lady o'White House staff See, e.gid. 66 (requesting travel records related to “travel on
Air Force One” or “with the President or Vice President), Ex. 9 (forwarding an invitation to
a meeting of the Domestic Policy Council, whatordinates the domestic poliayaking
processn the White House)d., Ex. 25 (discussing request related to “the First Lady’s trip to
Spain”). Still others again including Plaintiff's requests, involve calendars or travel records for
Cabinet membersld. 166 (requesting “[a]ll work calendars” of agency heads “related to
meetings that occurred at the White Houskl);Ex. 17 (forwarding request related to
“Secretary Chu's travel on Air Force Onelt);, Ex. 19 ("WH Counsel has asked that all FGIA’
related to Cabinet members’ schedules/travel be sent to their office . evitw iprior to release
due to WH meetings, calls, etc."Defendant arguesnd the Court finds reasonalileatthe
OWHC seekdo be consulted on thesequests because the records requested could reference
White Housemeetingsandthereforepotentiallycontain communications protected thye
executive privilege, which extends to “key White House advisers in the Office ofebieléht
and their staff.” Judicial Watch 365 F.3d at 1116.
Having reviewed all of th&actsalleged, including the sixtiive exhibits attached to
Plaintiff's Complaint, he Court findsho factualsupportfor Plaintiff's conclusions that OWHC

review has been used as a politicaliwen delay tactic divorced from legitimate revielhe
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requests are not nearly so far removed from legitimate reasons the Whiterkighs have to
review FOIA requests to support this conclusion. Even if the OWHC has been consthited w
FOIA requests that, as it turned out, did not in fact implicate White Heasedsor records that
wereprotected by an executirelatedFOIA exemption, the focus of tlipolicy or practice”
doctrineis conduct that iswholly unjustified” PayneEnterprises837 F.2d at 48@mphasis
added. Plaintiff falls far short of alleging that OWHE&merereviewof the requests to
determinewhetherthey mightimplicate such records is so “unnecessary” as to be “wholly
unjustified.” Id.

Accordingly, the CourDISMISSESPIaintiff's FOIA claim to the extent thatalleges a
“policy or practice” claim unddPayneEnterprisesWITHOUT PREJUDICE Plaintiff has not
pled facts supporting its claim thagencyDefendants are engagieda practice of delaying
Plaintiff's FOIA requests by sending them to the OWHCuienecessary atherwise
inappropriateeview. Plaintiff has pled that Agency Deflamts’ responses to its FOIA requests
aredelayed, but delay alone is insufficient.

B. The Court DismissesPlaintiff's APA Claim For Lack Of Subject Matter
Jurisdiction

Next, he Court dismisssPlaintiff’'s claim under the APA for lack of subject matter
jurisdiction. “[A] plaintiff must overcome the defense of sovereign immumitgrder to
establish the jurisdiction necessary to survive a Rule 12(b)(1) motion to disn8sstie v.
Holder, 859 F. Supp. 2d 48, 51 (D.D.C. 2012) (quotiagkson v. Buskl48 F. Supp. 2d 198,
200 (D.D.C. 2006)). The APA waives sovereign immunitycientain claims against the
Government, but “there is no waiver of sovereign immunity whdeentiffs] have an adequate
alternative remedy in coutt.Nat’'| Wrestling Coaches Ass’n v. Dep't of EJUB66 F.3d 930,

947 (D.C. Cir. 2004)see alsc U.S.C. § 704[a]Jgency action made reviewable by statute and
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final agency action for which therens other adequate remedya courtare subject to judicial
review’ under the APA (emphasis added). In particulaiwihere a statute affords an
opportunity forde novadistrict-court review,”’APA reviewis “precluded becaus€ongress did
not intend to permit Atigant challenging an administrative denial. to utilize simultaneously
both [the review provision] and the APA.El Rio Santa Cruz Neighborhood Health Ctr., Inc. v.
U.S. Dep't of Health & Human Sery896 F.3d 1265, 1270 (D.C. Cir. 2005) (quotifigvtl. Def.
Fund v. Reilly909 F.2d 1497, 1501 (D.C. Cir. 1990AIlthough courts analyzing the adequacy
of an alternativeemedy “must give the APA hospitable imrpretatiori’ Garcia v. Vilsack563
F.3d 519, 523 (D.C. Cir. 2009) (quotityRio Santa Cruz396 F.3cat 1272) (internal quotation
marks omitted), dismissal for lack of subject matter jurisdiction is required wdlegeof the
“same genre” athe relief sought under the AR# available tglaintiff, EI Rio Santa Cruz396
F.3d at 1272.

In this casethe relief Plaintiff seeks under the ARPAreventingAgency Defendants
from complying with the Craig Memorandum and accordingly delaying Ridd&luctions—is
available under FOIA. Indeed, Plaintif§elf has asked fahat same relief undeh¢ FOIA
count in its Complaint. Compl. 1 83 (“This Court should use its authority to enjoin agency
practces andprocedures that violate the mandates of FOIA and order the prompt production of
all documents delayed by White Houseiegw”). FOIA provides an avenue for Plaintiff to
complainof delayed determinations, and, as discussed above, FOIA also provides arf@venue
Plaintiff to challenge policies gractices regardingOIA compliance PayneEnterprises 837
F.2d at 491.

Courts in this circuit havehfave uniformly declined jurisdiction over APA claims that

sought remedies made available by FQIiAcluding the equitable power of courts described in
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PayneEnterprises Feinman v. FBI713 F. Supp. 2d 70, 76-77 (D.D.C. 201$¥e also Harvey
v. Lynch 123 F. Supp. 3d 3, 7-8 (D.D.C. 2015) (holding that the court lacked jurisdiction over an
APA claimbecause it wagptedicated ofian agency’sfailure to comply with FOIA deadlines”
for which there is a remedy under FOj&Jec.Privacy Info. Ctr. v. Nat'| Sec. Agen&p5 F.
Supp. 2d 85, 95 (D.D.C. 201¢)APA claims arising out of an agensyfesponse to a FOIA
request must be dismissed when they seek relief that can be obtained through RIROIA ¢
itself.”); Multtitt, 813 F. Supp. 2d at 229APA relief is foreclosed here because the Court
concludes that in this casewhere a plaintiff challenges an alleged pattern and practice of
violating procedural requirements of FOIA in connection with the processing ofainéfpls
FOIA requests-the Court has the power under FOIA &a/neto provide the requested
declaratory and injunctive remedies.”)

Plaintiff seeks to avoid this result by advancing awgumentsneitherof which the
Court finds persuasive. Firgtlaintiff argues that it cannot obtain complete relief under FOIA
because compliance with the Craig Memoranaoi@ay constitutea violationof certain FOIA
regulations promulgated by Agency Defendants, and FOIA review “does not comey age
violation of’ suchregulations. Pl.’s Opp’n at 24-26. Although Plaintiff expounds on this
argument at length in its Oppositiadhe Complaints completely devoid of any allegation that
any Agency Defendartasviolated their own FOIA regulations by coordinating with the OWHC
regarding FOIA requestsAs such,Agency Defendants’ allegedolations of their owrFOIA
regulations are not properly before the Court.

Second, Plaintiff argues thigd APA claim is related to gotripheral practice
unconnected to the disclosure of documeatsd thereforerhay bepursued under the APA

rather than under FOIA itself.” Pl.’s Opp’n at 26 (quotbgfs.” Mem. at 2%. Both parties
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agree that some FOIA actions that avatSide the scope of § 552(a)(4)(Ban be reviewed
under the APA.Pub. Citizen, Inc. v. Lewl27 F. Supp. 2d 1, 9 (D.D.C. 2000). This is not,
however, such an actioi.he policy or practicef consulting with OWHC on particular FOIA
requests which results in a delay of the disclosure of the requested documents'penpharal
practice unconnected to the disclosure of documents.” Pl.’s Opp’n at 26untiaganentally
connected to such disclosurehelcases cited by Plaintidh this point are inappositd.he
Court considers thalleged practice complained of here far more centthketédisclosure of
documents’sought by Plaintifthananagency’s tletermination of which information systems
gualify as majaf which was the practicat issue irPub. Citizen, InG.127 F. Supp. 2dt 8
Moreover, the court iRReliance Electric Cov. Consumer Prod. Safety Compn®24 F.2d 274
(D.C. Cir. 1991)merely held thajudicial review ofan agency’s decision to release information
in a “reverseFOIA action”is pursuant to the APALd. at 277. This is nat “reverseFOIA
action.” 1d.

In sum,an adequatalternative remedy is available under FOIA with respeeil of the
relief Plaintiff seeks in its APA claimmand therefore the APA does not provadeaiver of
Defendants’ sovereign immunity. The Court accordingly DISMISBE®$tiff's APA claim for
lack of subject matter jurisdiction.

C. The Court DismissesPlaintiff's Ultra Vires Claim For Lack Of Subject Matter
Jurisdiction

Finally, the Courtilso grants Defendantsiotion to dismiss Plaintiff'siltra viresclaim
for lack of subject matter jurisdiction. The doctrine of mtakutory reviewof ultra viresactions
allowsa plaintiff in certain limited circumstancés challengeggovernmengctionin courtevenif
the “plaintiff is unable to bring his case predicated on either a specificaveeafjstatutory

review provision. Chamber of Commerce of U.S. v. Reith F.3d 1322, 1327 (D.C. Cir.
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1996). Sovereign immunity is nobarto such aclaim because sovereign immunity does not
bar a suit challenging the actions of a federal officer who has acted in exceskeghhi
authority.” RoysterClark Agribusiness, Inc. v. Johns@91 F. Supp. 2d 21, 24 (D.D.C. 2005).
However,it is well-settled thathis doctrine is narrow{t] here certainly is no gséon that
nonstatutory review ‘is intended be of extremely limited scope. Trudeau v. Fed. Trade
Commn, 456 F.3d 178, 190 (D.C. Cir. 2006) (quoti@gffith v. Fed. Labor Relations Auth.
842 F.2d 487, 493 (D.C. Cir. 19885chroer v. Billington525 F. Supp. 2d 58, 65 (D.D.C. 2007)
(“Non-statutory reviews a doctrine of last resort”).

Plaintiff's claimfailsto fit within thisnarrowdoctrine. First, Plaintiff's claim fails
because Plaintiff has not alleged that OWHC Defendants have taken any attisrclarly
and completely outsidef their authority or in violation of any statut&eelarson v. Domestic
& Foreign Commerce Corp337 U.S. 682, 689 (19489 suit against an executive offigemnot
barred as a suit against the sovereign ihtpfficer is not doing the business which the
sovereign has empowered him to do or he is doing it in a way which the sovereign has
forbidden?). Under the doctrine of nostatutory review, andfficer may be said to acltra
viresonly when he actsvithout any authority whatever."Pennhurst State Sch. & Hosp. v.
Halderman 465 U.S. 89, 101 n.11 (1984) (quotiAigprida Dep’t of State v. Treasure Salvors,
Inc., 458 U.S. 670, 697 (1982)Here,Plaintiff alleges that OWHC Defendants have issued a
memorandum that “remind[s] . . . executive agencies [to] consult with the WuigeH
Counsel’s Office on all document requests that may involve documents with White House
equities,” and asks that “such consultation take place well in advance of the deadline fo
responding.” Compl., Ex. 1Plaintiff does not allegthat OWHC Defendants hawe authority

to review FOIA requests made to federal agencies, or to issue memorandangethar same.
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In fact, Plaintiffconcedes thatWhite House consultation jaot] per seunavailable under
FOIA,” Pl.’s Opp’n at 18, and thaat least under certain circumstandbks, White House can
even“direct consultation in mlation of statutory deadlinesid. at 1320, n.11.

Accordingly, even thougRlaintiff claims that OWHChas usedhis authority
erroneously or inappropriately, and that “[a]mbiguities in FOIA, in this ispbould be
construed against Defendantigl’, thisis simply not the sort of completely unauthorized or
illegal conduct that would allowhe Courtto engage irultra viresreview. SeeFlorida Health
Scis. Ctr., Inc. v. Sec’y of Health & Human Ser880 F.3d 515, 522 (D.C. Cir. 2016) (holding
that plaintiff could not challenge agency action on the ground that iikvasviresbecause
disagreement over appropriateness of aatiasinsufficient to demonstrate an “obvious” or
“patent violation of agency #uwority”); RoysterClark, 391 F. Supp. 2dt 24(becauseiltra vires
claims are based drthe officer’s lack of delegated power,” a mere “claim of error in the
exercise of that power is . not sufficient) (quotingLarson 337 U.S. at 690).

Moreover, even if such conduct were reviewable under the non-statutory reviewejoctri
such review would nonetheless be inappperhere becausdaintiff hasnotadequatelylleged
such conductSeelnt’l Ass’n of Machinists & Aerospace Workers, Dist. Lodge 166, SFD-v.
Griffin, 590 F. Supp. 2d 171, 174-80 (D.D.C. 20089)he scarcity of factual support is
especially problematic where, as here, Plaintiffs seekstetntory review, because the Court
cannot find, based on this sole conclusory allegation, that NASA implemented a ‘policy and
practice’that represents such an extreme error as to warrargtatrory revie..”); Texas All.
for Home Care Servs. v. Sebeli@41 F. Supp. 2d 76, 94 (D.D.C. 2014ff,d, 681 F.3d 402
(D.C. Cir. 2012) (declining to conduglira viresreview where “plaintiffs’allegations otiltra

viresactiori’ were “conclusory” and based on unsupported inferences). As disgigzag
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lII.A, the aspect of OWHC review that Plaintiff claims is inappropsiatieat it is unnecessary
and engaged in to delay FOIA requests for political reasons—is pled with oclysany
statements and unfounded inferences.

Finally, to the extent that Plaintiff'altra viresclaim against OWHC Defendanis
premised on Agency Defendants’ delays in responding to Plaintiff's FOIA rsg@snpl. I 97
(alleging thalOWHC Defendants “have no authority to require federal agencies to delay
production of documents past statutory deadlines”), this claim fails for a numbesofise
First, FOIA places no obligation on OWHC Defendants with respect to deadlinesponihg
to FOIA requests made to Agency Defendants. Second, the Court noteksithi#f’'s claim
that OWHC Defendants “require federal agencies to delay produdtions expressly
contradicted byhe Craig Memorandumpon which Plaintiff’s claim i®ased The Craig
Memorandum does not require delay, and in fact requests consultationwetiun ‘advance of
the deadline for responding.” Compl., Ex.HRinally, even if Plaintiff had alleged that OWHC
Defendants were somehow violatiAgency Defendnts’ FOIA deadlines, Plaintiff'siltra vires
claim would have to be dismissed because Plaintiff has “a meaningful and adgapatenity
for judicial review of the validity of'this action. Bd. of Governors of Fed. Reserve Sys. v.
MCorp Fin. Inc, 502 U.S. 32, 43 (1991Wise v. Glickman257 F. Supp. 2d 123, 127 n.1
(D.D.C. 2003) (Non-statutory review etions may be proper only wharplaintiff is unable to
bring his case predicated on either a specific or a general statutory pgeiasion.”) Citation
and internal quotation omittigdSchroer v. Billington525 F. Supp. 2d 58, 65 (D.D.C. 2007)
(“The doctrine does not apply in a case such as this one, where the injury the plaga¥ all

may be fully remedied under a statutorily provided cafisetior). Forthe reasons described
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abovesupras Ill.B, the Court has already determined th@lA provides Plaintiff with an
adequate alternative opportunity fadicial review of delays in responding to FOIA requests.

Plaintiff's arguments to the contrary aeeculative andnpersuasivePlaintiff claims
thatreview under FOIA isininsufficientalternative because OWHC Defendants could evade a
FOIA remedy by issuing differentmemorandum in the future, or by continuing to agpby
Craig Memorandunto differentagencies who are not a party to flmwsuit Pl.’s Opp’n at 32.
These issuedo not alter the Court’s conclusion because they are not before the Court in this
case. lItis sufficient to saydhthere is a meaningful opportunity for review and redress of the
harm Plaintiff actually alleges it suffers in this cas#elays in responses to FOIA requests made
to the Agency Defendants based@WHC review pursuant to the Craig Memorandum. To the
extent the eventualities about which Plaintiff is concerned come toRlassiff could bring
additional suits under FOIA to challenge new practicesesultingdelays. AccordWomens
Equity Action League v. Cavaz®&6 F.2d 742, 751 (D.C. Cir. 1990) (holding in analogous
context that “guationspecific litigation affords an adequate, even if imperfect, remedy.”).

In sum, the Court DISMISSES Plaintiff's claim for non-statutory reviewltoé vires
action The Court does not have jurisdiction under this doctrine be&daiseiff does not allege
that Defendants acted without any authority atrateviewing agency FOIA requests, andth
regard to the only statutory provision Plaintéferences in this claipilaintiff has a meaningful

and adequate alternative opportunity for review.

® Because the Court determines thaacks subject matter jurisdiction over Plaintiffiira vires
claim due to Defendants’ sovereign immunity, it does not reach Plaintiff's othenants for
dismissing thelaim, including that the Court lacks subject matter jurisdiction foatiditional
reason that Plaintiff does not have standing, and that Plaintiff has faileteta staim under
Rule 12(b)(6).
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V. CONCLUSION

In light of the foregoing the Court hereby GRANTS Defendants’ Pigtial Motion to
Dismiss The Court dismisses Plaintiff's FOIA claim to the extent thptirports to allege a
“policy or practice” undePayneEnterprisedor failure to factually plead such a policy or
practice. The Court does not dismiss Plaintiff’'s FOIA claimainy other respectThe Court
dismisses Plaintiff's APA andltra viresclaimsfor lack of subject matter jurisdiction because
Plaintiff has not overcome the bar of sovereign immunity. An appropriate ordenpacies
this Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
United States Districiudge
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