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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REVEREND DAVID L. JEFFERSON

Plaintiff,
V.
Civil Action No. 16-898(RBW)
STINSON MORRISON HECKLER LLP
d/b/a STINSON LEONARD STREET
LLP,

Defendant

N N N N N N N N N N N N

MEMORANDUM OPINION

The plaintiff in this civil actionReverendavid L. Jefferson, alleges that the
defendant, Stinson Morrison Hecker LL{Stinsor?), discriminated againstii on the
basis of hidisability, Third AmendedComplaint {Third Am. Compl.”) { 1, and brings
claimsagainst the defendanhder the Americans with Disabilities Act of 1998DA”) , 42
U.S.C. 8§ 12181-12189 (201#)e District of Columbia Human Rights Aghe“Human
Rights Act”), D.C. Code Ann. 88 2-1401.01-1404.04 (2001), adidian of intentional
infliction of emotional dstress under Btrict of Columbia common lawlhird Am. Compl.
1145-46, 57-58, 63Currentlybeforethe Courtis the Defendant’s Motioto Dismiss
Plaintiff's Third Amended Complair{tDef.’s Mot.”). Uponcarefulconsideratiorof the

parties’submissions,the Courtconcludes that imustgrantStinsors motion to dismiss.

1 The defendant now does business as Stinson Leonard Street LLP.

2 n addition to thedocuments already identifiethe Court considered the following submissions in reaching its
decision:(1) the Statemerdf Points and Authorities inupport of Defendant’s Motion to Dismiss Plaintiff's Third
Amended Complaint'Def's Mem.”); (2) theplaintiff's Opposition to Defendant’s Motion to Dismiss Plaintiff's
Third Amended Complaint (“Pl.’s Opp'n”); and (3) tBefendant’s Replyn Support of itdMotion to DismissThird
Amended Complaint'Def.’s Reply”).
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l. BACKGROUND

According to the plaintiff’'sThird AmendedComplaint,hesuffers from physical and
mental impairments of mild Traumatic Brdimjury, Somatoform Disorder, Conrgence
Insufficiency, Fatigue, Memorydss, Major Depressive Disordergid Occipital Neuralgithat
substantially limit him in the major life activities of working, reading, sddiagd
communicating.” Third Am.Compl. § 6. During 2014, Stinsoepresented clients who were
named as defendants by the plaintiff in a separate matter assighedQourt. Id. § 8. Related
to that litigation, on September 8, 2014, a Stinson attorney sent to the plaintiff's counsel a notice
to takethe plaintiff's deposition Id. § 12. In response, on September 10, 2014, the plaintiff's
counsel sent anmail to Stinson requesting that a computer or tablet be prowaete plaintiff
to use during the depositiotd. § 13. Stinson neither objected to this request nor did it provide
the plaintiffwith a computer or tablet during the depositiatiich wasconductedon September
17, 2014.1d. 11113-18. The plaintiff asserts that he felt obligated to continue with the
deposition despite not having the assistance of a computer or a tdbfei.8.

The plaintiff allegeghat his participatiomn the depasion without a computer or tablet
caused hinstresswhich led him teseek “help from a heath care facility recommended by his
psychiatrist.” Id. T 19. Subsequently, the plaintiff's wife took on the responsibility of managing
the plaintiff's affairs whie he received “oubf-state medical hospitalization and treatmenttil
December 17, 2014d. 120-21.

On September 14, 2019nwst one year after theegosition was conductethe plaintiff
filed a complaint with the District of Columbia Office Buman Rightsthe“Human Rights
Office”), id. 1 22, whichdismissed the plaintiff's complaimtithout prejudiceor failing to state

a claim forwhich relief could be granted, id.  23. The plaintiff appealed the decision, but the



Human Rights Office affirmed its dismissadl. 1124-25. he plaintiffthenfiled his original
complaint in this matter on May 11, 2018eeComplaint (May 11, 2016), ECF No. 1.
Il. STANDARDS OF REVIEW
The plaintiff seeks dismissaf the Third Amended Goplaintunder both Rules 12(b)(1)
and Rule 12(b)(6) of the Federal Rules of Civil Proced&®e generall{pef.’s Mot.
Consideration of such motions are evaluated under the following standards of review.
A. Federal Rule of Civil Procedure 12(b)(1)

A motion to dismiss under Federal IRwf Civil Procedure 12(b)(1)fesents a threshold

challengeto the court’s jurisdiction.”_Morrow v. United States, 723 F. Supp. 2d 71, 75 (D.D.C.

2010) (Walton, J.) (quotingaase v. Session835 F.2d 902, 906 (D.C. Cir. 1987)). While a

court must assume the truth of all material factudéghtions in the complaint andonstrue the
complaint liberally, granting [the] plaintiff the benefit of all inferences thatlwederived from

the facts alleged,”Am. Natl Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting

Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)), the plaintiff nonetheless bears the

burden of establishing by a preponderance of the evidence that the court has sulgect matt

jurisdiction, Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992). Accordingijée*

[p]laintiff’s factual allegations in the complaint . . . will bear closer scrinimgsolving a
12(b)(1) motion’ than in resolving a 12(b)(6) motion for failure to state a claggnahd Lodge

of the Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13-14 (D.D.C. 2001) (quoting

5A Charles A Wright & Arthur R. Miller, Federal Practice & Procedufe380 (2d ed.)).
Moreover, the court need not limit itself to the allegatimighe complaint.”Id. at 14. Instead,

“a court may consider such materials outside the pleadings as it deemsiafgotopesolve the



qguestion [of] whether it has jurisdiction [in] the case.” Scolaro v. D.C. Bd. ofifisc&

Ethics 104 F. Supp. 2d 18, 22 (D.D.C. 2000).
B. Federal Rule of Civil Procedure 12(b)(6)

A complaintmustcontain“a shortandplain statemenof theclaim showingthatthe
pleaderis entitledto relief.” Fed.R. Civ. P.8(a)(2). Thus,to survive anotion to dismissor
“failure to stateaclaim uponwhichrelief maybegranted, Fed.R. Civ. P. 12(b)(6), the
complaint“mustcontainsufficientfactualmatter,acceptedstrue, to Stateaclaim to relief that

is plausibleon itsface;” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotdedl Atl. Corp.v.

Twombly, 550U.S.544, 570(2007)). A “claim hasfacial plausibility when theplaintiff pleads
factualcontentthatallowsthe courtto drawthereasonable inference thhe defendants liable

for themisconductlleged: 1d. (citing Twombly, 550U.S.at 556);seealsoKowal v. MCI

Commcns Corp, 16 F.3d 1271, 127@®.C. Cir. 1994) @ plaintiff is entitledto “the benefitof all

inferenceghatcan bederivedfrom thefactsalleged). Although the Courimustaccepthefacts
pleadedastrue,legalallegationsdevoid offactualsupportarenot entitledto this assumption.See
Kowal, 16F.3dat 1276. Along vth theallegationamade withinthe four cornersf the
complaint,the courtmayalsoconsider‘anydocumentither attachetb or incorporated in the

complaintandmattersof which [it] maytakejudicial notice? EEOCv. St. FrancisXavier

ParochialSch, 117F.3d621, 624D.C. Cir. 1997).



. ANALYSIS

A. The Plaintiff’ sADA Claim

The plaintiff alleges that by failing to provide him witlt@mputer or tablet to use during
his deposition, Stinsoviolated Title Ill of the ADA2 Third Am. Compl. 7 43. Title Il
provides that “[n]o individual shall be discriminated against on this bbaslisability in the full
and equal enjoyment of the goods, services, facilities, privileges, advantages, anadations
of any place of public accommodation by any person who owns, leases (or leases &atesop
a place of public accommodation.” 42 U.S.C. § 1ZaB2Rivate parties bringing suit under
Title Il of the ADA are limited exclusively to injunctive relieGee42 U.S.C. § 12188

(incorporating 8 2000&¢a) into Title 11l of the ADA; see alsdeck v. Am. Haw. Cruises, Inc.,

121 F. Supp. 2d 1292, 1297 n. 5 (D. Haw. 2q0@junctive relief is the only remedy to which a
private plaintiff is entitled in a suit brought pursuant to Title 11l of the ADAIY) this case,
Stinsonargues that the plaintiff lacks standing to assert his AR#An because the “[p]laintiff
has not shown a sufficient likelihood of future harm” that could be remedied by injundigfe re
Def.’'sMem. at 4. The Court agrees.

This Court’s powers under Article 11l of the United States Constitutiotirareed to
adjudicating actual cases @ontroversies. Honig v. Doe, 484 U.S. 305, 317 (1988)an
attemptto give meaning to Article 115 caseor-controversy requirement, the courts have
developed a series of principles termed ‘justiciability doctrines,” amdmch are standingl,]

ripeness, mootness, and the political question doctriNat’l Treasury EmpsUnion v. United

States 101 F.3d 1423, 1427 (D.C. Cir. 1996). To establish standing, the plaintiff must show: (1)

31t is notable that the complaint does not include an allegé#tat the plaintiff or his counsel made a request that
they be allowed to bring their own laptops the depositionSee generallfhird Am. Compl. This omission
seeminglyunderminsthe plaintff's claim that he was denied tli@commodatiome claims herequested
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that he has suffered an injury in fact, defined as the invasion of &lpgatected interest that is
both(a) concrete and particularizegind(b) actual or imminent, not conjectural or hypothetical;
(2) that a causal connection exists between the injury and the conduct at issusatsbeh t
injury is fairly traceable to the challenged conduct; and (3) that it is Jiketymerely
speculative, that the injury will be redressed by a decision in favor of thefplaintjan, 504
U.S. at 560.

In addition,in an action seeking injunctive relief, such as an adtjoa private party
under Titlelll of the ADA, see42 U.S.C. 88 20003¢a),12188, “harm in the past . . . is not
enough to establish a present controversy, or in terms of standing, an injuty’iAfa Soc'y

for the Prevention of Cruelty to Animals v. RingiBros.& Barnum & Bailey Circus317 F.3d

334, 336 (D.C. Cir. 2003). Thushen seeking injunctive relief, the plaintiff “must allege a
likelihood of future violations of [his] rights . . . , not simply futeféectsfrom his past

violations.” Fair Emp’t Council 6 Greater Wash., Inc. v. BMC Mt Corp., 28 F.3d 1268, 1273

(D.C. Cir. 1994). Put differently, “[b]ecause injunctions regulate future conducttyahaar
standing to seek inpctive relief only if the party alleges, and ultimately proves, a real and
immediate—as opposed to merely conjectural or hypothetical—threat of future injNist.

Res.Def. Council v. Pena, 147 F.3d 1012, 1022 (D.C. Cir. 1998) (quoting Church v. City of

Huntsville 30 F.3d 1332, 1337 (11th Cir. 1994)).

As other courts have observed, the standing requirement for injunctive relief uheler Tit
lIl of the ADA “cannot be met absent a showing of a real or immediate threahéhalaintiff
will be wronged again.'Deck 121 F. Supp. 2d at 1297. Additionally, “[a] plaintiff's intention
to return tga] defendant’s place of public accommodation ‘some day . . . without any

description of concrete plans, or indeed even any specificatwhefthe some day will bedo



not support a finding of the’ requisite actual or imminent injury” sufficienntdle the plaintiff

to injunctive relief. Anderson v. Macys, Inc, 943 F. Supp. 2d 531, 540 (W.D. Pa. 2013)

(quotingLujan, 504 U.S. at 564).

In a caseverysimilar to the present dispute, the United States District Court for the
Northern District of lllinois held that a plaintiff lacked standing where hertes$that a law firm
had violated Title Il of the ADA by failing to accommodate his Histy during amediation

held at the law firm’s office Novak v. Litchfield Cavo, LLPNo. 14CV-3649, 2014 WL

7330925, at *2—4 (N.D. Ill. Dec. 22, 2014). The court in Novak reasoned that even though the

plaintiff was involved in ongoing litigation witthe defendant law firm, the plaintiff's general

intention to return to the law firm at some point during the litigation was insufficienhferco

standing.ld. at *4. Because the plaintiff's intentions were not concrete, the court held that the

plaintiff lacked standingld. The Court is persuaded by Nolsakeasoning and outcome.
Theplaintiff argues that his claim is distinguishable frblmvak because hisdeposition

in the present case has ntarged, the imminent return gtinsons office for discovery is yet to

be determined, and [the d]efendant is involved in the [p]laintiff's present lawsuits”Gpp’'n

at 5. However, these are precisely the arguments rejected by the ¢dovhin See2014 WL

7330925, at 4 (“[The p]aintiff’ s argumenthat he intends to return to Litchfield Cavo—his

adversary in ongoing litigatierat some point in the future is also unavailing ).. The fact

that the plaintiff mayat some pointluring this litigationreturn to Stinsoims not a “concrete

plan” thatcould support a finding of an imminent injureelLujan, 504 U.S. at 564. Indeed, as

Stinsoncorrectlyargues, “[t]he filing of a complaint does not guarantee thatlaintiff will

be deposed in the actionDef.’s Replyat 2. Andeven ifStinson were to depose the plaintiff,

there is no guarantee that the deposition would occur at Ssrsftine. SeeP.Y.M.T. v.City of




Eresng No. 1:15€V-710-JAM-BAM, 2016 WL 2930539, at *2 (E.D. Cal. May 19, 2016)
(concludng thatFederal Rule of Civil Prockire 30(b)(1) allows the examining party to
“unilaterally choose a deposition’s location.’Because the plaintiff hasot shown that he will
be further deposed, and if so, that it would occur at Stinson’s office, the plaintiff has not
demonstratedrticle 11l standingentitling him to reliefunder Title 11l of the ADA. Accordingly,
this claim must be dismiss@dirsuant to Rule 12(b)(1) for lack of subject matter jurisdiction.
B. The Plaintiff's Human Rights Act Claim

Theplaintiff alsoalleges thaStinsorss failure to provide him with a laptop or tablet at
the September 17, 2014 depositiwolated the Human Rights AcThird Am. Compl. 11 57-58.
The Human Rights Act provides that t[ghall be an unlawful discriminatory practice. to.
deny, directly or indirectly, any person the full and equal enjoyment of the goodsesge
facilities, privileges, advantages, and accommodations of any place of publeraodations
D.C. Code Ann. § 2-1402.8). Additionally, the act specifies that “[ajivate cause of action
pursuant to this chapter shall be filed in a court of competent jurisdiction withireanefythe
unlawful discriminatory act.”ld. § 2-1403.16. However, “lte timely filing of a complaint with
the [Human RightsDffice . . .shall toll the running of the statute of limitations while the
complaint is pending Id.

The alleged discriminatgractionin this case occurred on September 17, 2014, and the

plaintiff filed a complaint with théduman RightOffice on September 14, 2015, just three days

4 Because the Court concludes that it lacks jurisdiction to adjudicate théff{aADA claim, it does not reach the
merits of that claim, including the issuewatfiether the premises oflaw firm at which a deposition is condudte
constitutes aplace ofpublic accommodation” under the ADAeeDef.’s Mem. atl0-13 (arguing that a
“depositiori is not a “public accommodatidmunder the ADA or the Human Rights Acth\lthough the Court will
dismiss theplaintiff's ADA claim, thesole federal causa actionasserted in this casi appears that the Court has
diversity jurisdiction over the remaining state law claims in this c&seThird Am. Compl.{ 4 (alleging diversity
of citizenship and amount in controversy in excess of $75,@80@&t 1211 D-G (setting forth requesfor
compensatory, treble, and punitive damages).



before theoneyearstatute 6limitations wouldhave expird. Third Am. Compl. 11 15, 22.
Pursuant to the Human Rights Adtetrunning of the statute of limitatiomsstolled while the
plaintiff's comphkint was pending with the Human RigQffice. SeeD.C. Code Ann. § 2-
1403.16. heHuman RightOffice dismissed the plaintiff'sanplaint on December 10, 2015,
Third Am. Compl. 1 23, and the plaintiff received notice on April 7, 2€14,theHuman

Rights Office had affirmedstdismissal of his complaind. 1124-25. Thus, as of April 7,
2016, the plaintiff’'s complaint was no longer pending with the Human Rights Office, leaving
three daydor the plaintiff to file this case before the statute of limitations applicabilesto
Human Rights Act claim would to expire. Howevéie plaintiff did not file his original

complairt in this case until May 11, 2016, one moatfterthe statute of limitations had expired.

SeeComplaint (May 11, 2016), ECF No. Theplaintiffs Human Rights Act claimvas
thereforefiled untimely.

In an attempt toascue thentimelyfiling of this claim the plaintiff contends that the
statute of limitations should be tolled frddeptember 17, 201ty December 17, 2014, “on the
grounds of mental disability.” Pl.’s Opp’n at he District of Columbia Code provides that
the running of a statute of limitations will be tolled when the plaintjffasthe time the right of

action accruesl,]. . .non compos mentisD.C. Code Ann. 8 12-3(q2) (2001). A party is

considered non compos mentis under District of Columbia law whertineapable of

handling his own affairs or unable to function [in] society.” Hendel v. World Plan Exec.

Council, 705 A.2d 656, 665 (D.C. 199&)teration in original) Thus,to demonstrate that the
statute of limitations should be tolled in this caseargued bthe plaintiff, he would have to

prove that he was non compos mentistotally incapacitatedjuring the period of time when he

contends the statute of limitations should be toll8deOparaugo v. Watts, 884 A.2d 63, 73




(D.C. 2005 (“When a person is hon compos mattibie time the cause of action accrues, he

may bring his action ‘within the time limited after the disabilityamoved” (quoting D.C.

Code § 12-302(a)(2) (emphasis added)).

The plaintiff argues that he wasn compos mentis from September 17, 2014, to

December 17, 2014ecause his “mental disabilities existegforethe September 2014
deposition and were maged with appropriate aids and circumstance avoidabogthatthese
disabilities were exacerbated 8tinson’s conduct during the deposition. Pl.’s Opp’n at 5.
While the plaintiff alleges sevesdter-effects from the deposition §tinsonseeThird Am.

Compl. 91 19-21, these allegations do not rise to the level of establishing that“hrea@able

of handling his own affairs or unable to function [in] socieljendel 705 A.2d at 665

(alteration in original)from September 17, 2014, to December 17, 2014. Indeed, he concedes
that his claimed mental disabilities “were managed” at that tirlés Opp’n at 5. Moreover,

the plaintiff's own conduct belies his contentiminncapacitationasheattendedhe September
17, 2014 deposition, arttereafter signed an errata sh&btch correctedhis deposition
testimonyseveralweeks later on October 2, 201Bef.’s Mem.a 5. While the plaintiff may
have bee assisted bgounsel in these matters, laistions nonetheless demonstitiate he was
nottotally incapacitatediuring thisentireperiod® Therefore, the plaintiff has not demonstrated

that he wagion compos mentigt the time that this right of action accruadd the plaintiff's

Human Rights Act clains accordinglybarred by the statute bimitations.

® The plaintiff also suggests that his hospitalization demonsttzese wagon compos mentisSeeThird Am.
Compl. f 19 30. Assuming.arguendothat the plaintifivasnon compos mentiduring the period of his
hospitalization, the statute of limitations nonetheigsald notbetolledbecause he was not incapacitdtatithe
time the right of action accrue[d].D.C. Code. Ann. § 1:302(a). Althoughthe plaintiffdoes not specify the date
on which hewvas admitted to the hospital, it is clear from the plaintiff's complaint thatdtomeor after September
26, 2014, and not on the date that he suffered the alleged i§agfhird Am. Compl. § 19“[T he plaintiff's] wife
startedthe paperwork on September 26, 20[Lfbr him to get help from a health care facility..”).
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C. The Plaintiff’'s Intentional Infliction of Emotional Distress Claim

Finally, the plaintiff alleges th&tinson’s failure to accommodate his request for a
computer or tablet during the September 2014 deposition agtionthtentional infiction of
emotional distress under District of Columb@mmon law. In order to establish a claim for
intentional infliction of emotional distress, a plaintiff must show thd¢f@ndantengage[d] in
(1) ‘extreme or outrageous conduct’ which (2) ‘intenally or recklessly’ causes (3) ‘severe

emotional distress to another.”” Kerrigan v. Britches of Georgetowne, Inc., 705 A.2d 624, 628

(D.C. 1997) (quoting Bernstein v. Fernandez, 649 A.2d 1064, 1075 (D.C. 1991)). In order to

meettherequisiteoutrageousness standard, a plaintiff must show that a defendant acted in a way
that was “so outrageous in character, and so extreme in degree, as to go beyondlall poss
bounds of decency, and to be regarded as atrocious, and utterly intolerablelirea civ
community.” Id. (quotingBernstein 649 A.2d at 1075).

Here, the plaintiff alleges th&tinsonfailed toprovide him with a laptop or tablet during
his deposition. Third Am. Compl. § 18. This conduct, even if true and viewed in thebgh
favorable to the plaintiff, simply does not rise to the level of outrageousnes®defijuia claim

of intentional infliction of emotional distres£f., e.q.,Doe v. Bernabei & Wachtel, PLLA 16

A.3d 1262, 1269 (D.C. 2015) (holding that the defendant’s publication of a video depicting the
plaintiff being assaulted along with her full name did not meet the outragesstaedard);
Kerrigan 705 A.2d at 628 (holding thte defendant’s acts of manufacturing evidence to
establish a false claim of sexdmdrassment against the plaintiff failed to meet the
outrageousness standard).

Additionally, the plaintiff argues that “[a]lthough thetor's conduct may generally not

be considered extreme or outrageous, it may be characterized as such when thewasttiratn
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the other person is peculiarly susceptible to emotional distress.” Anderson v, Bd&ase2d

612, 613 (D.C. 1982)ewalsoPl.’s Opp’n at 9. The plaintiff asserts that he “disclosed health
informationoutlining [his]susceptibility to stress, medi disabilitie$,] and reliance on visual
aids” and, as a resulstinson should have been aware of his peculiar susceptibility to emotional
distress.SeePl.’s Opp’n at 9. But the plaintiff's complaint does not specify precisely what
information he provided to Stinson that would have put Stinson on nbéthe is peculidy
susceptible to emotional distresSee generallyrhird Am. Compl. And even assuming,
arguendo, that Stinsamas aware of the plaintiff particular susceptibility, Stinsonfeere
failure to provide the plaintiff with a laptop or tablet for use during his deposition thetgpe
of “atrocious” or “utterly intolerable” behavior required to establish liabfbrr intentional
infliction of emotional distressSeeRestatement (Second) of Torts, 8 46 cn{Amh. Law Inst.
1965)(“Liability has been found only where the conduct has been so outrageous in character,
and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized commuijty Accordingly, ths claim musbe
dismissedor failure to state a claim upon which relief can be granted
IV. CONCLUSION

For the foregoing reasons, the Court concludes that the plaintifits alailer Title 11 of
the ADA must be dismisseslithout prejudicedue to hidack of standingo puisue the claimthe
plaintiff’'s claim under the Human Rights Act is barred byapplicablestatute of limitationsand
must therefore be dismissed with prejudiaed the plaintiff's intentional infliction of emotional
distress claim must lsismissedvith prejudiceas a result of his failur® sufficiently allege
outrageous condubty the defendantAccordingly, the Court will grarftinsoris motion to

dismiss the plaintifs Third Amended Complaint in its entirety
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SO ORDERED this 7th day of April, 2017°

REGGIE B.WALTON
United StateDistrict Judge

6 The Court will contemporaneously issue@mler consistat with thisMemorandum @inion.
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