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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PETER J. MAGEE
Plaintiff,

2
Civil Action No. 16-931(RBW)
AMERICAN INSTITUTE OFCERTIFIED
PUBLIC ACCOUNTANTS

etal,

~ e N N N N

Defendant.
)

MEMORANDUM OPINION

The plaintiff, Peter J. Magee, brings this civil action agamsAmerican Institute of
Certified Public Accountantshe” Institut€’); Rebecca Ferris, Francine Calogero, Nancy Miller,
Jennifer Goad, and Leonard Hecth, in their official cajmcasemployee®f the Institutés
Ethics Division and Does 1-58asserting two laims for negligencea claim forbreach othe
implied covenant of good faith and fair dealing, armeach of fiduciary dutglaim against the
Institute,as well as claimfor intentional infliction of emotional distress and negligent infliction
of emotional distress against all defenda@seComplaint (“Compt?) 113-10, 29-58.

Currently before the Court thedefendants’ Motion to Dismiss (“Defs.” Mot.”), which seeks
dismissal of the plaintiff's Complaint pursuant to Rule 12(b)(6). Upon careful coasateof

theparties’ submission$the Court concludes that it must grant the defendants’ motion to

I The plaintiff does not identify theles oridentitiesof Does 50, but merely statahat he “is presently unaware
of the true names of the [d]efendants identified in the Complaint uneldictitous names Does-80.” Compl.
1 10.

2In addition to the filings already identified, the Court considered the folfpstibmissionsn rendering its
decision:(1) the defendants’ Memorandum in Support of Motion to Dismiss (“Defs.’” Meif2) the Plaintiff's
Opposition to Defediants’ Motion to Dismiss (“Pl.’s Opp’n”); and (3) the defendants’IRép Plaintiff's
Opposition to Defendants’ Motion to Dismiss (“Defs.” Reply”).
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dismissall of the paintiff’'s claims with the exception of the claim fbreach othe implied
covenant of good faith and fair dealiagainst the Institute
l. BACKGROUND

The plaintiff asserts the following in his Complaint. He is a certified pubtountant
currently operating an accounting business in Reno, Nevadaheosa clients include Indian
tribes, tribal governments, and otlebal entities SeeCompl. L1-12. He is a longstanding
member othe Institute a professional membsdrip organization comprised aértified public
accountants and incorporated as a nonprofit corporation in the District of ColuBasil.

114, 19-20.As a menber ofthe Institute the plaintiff agreed to subject himself to the rules and
procedures athe Institute’s Ethics CommitteeSeeid. 121.

Beginning in 2006, th&thics Committee began investigating Hegvices thelaintiff
provided toa tibal clientin Californiathatwas undergoing a federal audgeeid. 123. “The
Ethic’'s Committee’s concern was [the plaintiff's] use of language in the andiinclusion or
non-inclusion of related audit documentation, requested specifically by thal[glient.” 1d.
This investigation is based out of the Institute’s North Carolina offi&egDef.’s Mem. at 1.
As a result othe investigation, the plaintifias beemnder the oversight of thethics
Committee for ten yeardut the matter has ngét been resolved, nor has the Ethics Committee
affordedthe plaintiffa hearingo dispute the allegation&eeCompl. 1 23-24. According to
the plaintiff, he

has been subjected to increased levels of [Institute] scrutiny by the Ethics

Committee and threamed with gestaplike tactics that included, but are not limited

to, “take it or leave it” ethical resolution proposals subjectmm] to additional

Ethics Committee scrutiny and in which [he] was told he must acquiesce or face

increasing scrutingnd(/]or discipline by the Ethics Committee; use by the Ethics

Committee of documents provided tyr] of which the Ethics Committee would

fabricate additional sanctions, concerns and generate additional correspondences
and document requests forghreponse . . . .



Id. 1 24.

The plaintiff filed his Complaint on May 17, 201€eid. at 1,assertinghevarious
common law claims againgtedefendants arising out tieir investigation and discipline of the
plaintiff, seeid. 1932-34, 37-38, 43-44, 47-48, 50-53, 55-58. The defendants filed their
motion to dismiss on June 24, 201%eeDefs.” Mot. at 1.

Il. STANDARD OF REVIEW

A complaint must contain “a short and plain statement of the claim showing that the
pleader is entitletb relief.” Fed. R. Civ. P. 8(a)(2). Thus, to survive a motion to dismiss for
“failure to state a claim upon which relief cha granted,” Fed. R. Civ. P. 12(b)(6), the
complaint “must contain sufficient factual matter, accepted as true, to ‘statmdcialief that

is plausible on its face,Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007))A ‘tlaim has facial plausibility when the plaintiff pleads
factual content that allows the court t@@ the reasonable inference that the defendant is liable

for the misconduct alleged.ld. (citing Twombly, 550 U.S. at 556%ee alsd&owal v. MCI

Commc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994) (noting that the plaintiff is entitled to “the

benefit of all inferences that can be derived from the facts allegatifjough the Court “must
treat the complaint’factualallegations as true [and] must grant [the] plaintiff the benefit of all

reasonable inferences from the facts alleg&ytieau v. Fed. raideComm’n, 456 F.3d 178,

193 (D.C. Cir. 2006) (alteration in original) (citation omittddyal allegations devoid of factual

support are not entitled to this assumpti@®, £.9.Kowal, 16 F.3d at 1276. Moreover, a
plaintiff mustprovidemore than “a formulaic recitation of the elements of a cause of action.”

Hinson ex rel. N.H. v. Merritt Educ. Ctr., 521 F. Supp. 2d 22, 27 (D.D.C. 2007) (quoting

Twombly, 550 U.S. at 555).



. ANALYSIS
A. Choice ofLaw
Although the defendants are thdyopartywho briefedthe questioras towhich
jurisdiction’s law applies in this diversity of citizenship mat#drparties rely on District of
Columbia law in their submissions to the ColBeeDefs.” Mem. at 25; Pl.’s Opp’nat 2-6.
“When deciding statéaw claims under diversity . . . jurisdiction, federal courts apply the choice-

of-law rules of the jurisdiction in which they sitMastro v. Potomac Elec. Power Co., 447 F.3d

843, 857 (D.C. Cir. 2006) (citations aimdemal quotation marks omitted). Andhet choiceof-
law rules in the District of Columbia dictate tH#te [C]ourt must first determine there is a

conflict between the laws of thelevant jurisdictions. Parnigoni v. St. Columba’s Nursery

Sch, 681 F. Supp. 2d 1, 12 (D.D.C. 2010) (Waltop(dlteration in original)citation omitted)

If no conflict existsPistrict of Columbia law applies by defaulkeeBrownv. Dorsey &

Whitley, LLP, 267 F. Supp. 2d 61, 70 (D.D.C. 2003).

With the exception othenegligent infliction of emotional distrestaim, the elements
for each claimasserted by the plaintiffre the samm the District of Columbia, Nevada, and
North Carolina, the three jurisdictions that have some connection with this daseleiments of

a negligence clainm all three jurisdictiongare () duty,(2) breach(3) causationand (4)

damages.ComparePowellex rel.Ricks v. District of Columbia, 634 A.2d 403, 406 (D.C. 1993)

(providing the elements of negligence in the District of Columldh Gibson v. Ussery, 675

S.E.2d 666, 668 (N.C. Ct. App. 2009) (providing the elements of negligence in North Carolina),

andSadler v. PacifiCare of Nev340 P.3d 1264, 1267 (Nev. 2014) (providing the elements of

negligence in Nevada)To establish a claim for intentional infliction of emotional distresthe

three jurisdictions, a plaintiff must ple#itht (1) the defendant acted in an extreme and



outrageous manner, (2) either intentionally or recklessly, which (3) causedithiéf gavere

emotional distressCompare Ortberg v. Goldm&achs Go., 64 A.3d 158, 163 (D.C. 2013)

(stating the elements of intentional infliction of emotional distress in the Districtlofmba),

with Turner v. Thomas, 794 S.E.2d 439, 446 (N.C. 2016) (stating the elements of intentional

infliction of emotional distress in North CarolinandNelson v. City of Las Vegas, 665 P.2d

1141, 1145 (Nev. 1983) (stating thereknts of intentional infliction of emotional distress in
Nevada). For breach of fiduciary duty claims, each jurisdiction requiresl)reafifluciary

relationship exists between the partesd(2) the defendant breached that duty. ComparetGov’

of Rwanda v. Rwanda Working Grp., 227 F. Supp. 2d 45, 64 (D.D.C. 2002) (stating the elements

for breach of fiduciary dutin the District of Columbig with White v. Consol. Planning, Inc.,

603 S.E.2d 147, 155 (N.C. Ct. App. 20@gtating the elements of laxeh of fiduciary duty in

North Carolina)andStalk v. Mushkin, 199 P.3d 838, 843 (Nev. 2009) (stating the elements of

breach of fiduciary duty in &vada. Finally,to establish a breach of the implied covenant of
good faith and fair dealinig all three jurisdictionsthe plaintiff must plead that (1) the defendant
has taken steps, or refused to take steps, (2) which destroyed or injured thi€gptaghti to

receive the fruits of the contracEompare Mero v. City Seqgway Tours of Wash. DLLCC, 826

F. Supp. 2d 100, 10®(D.C.2011) (stating the elements of breach of the implied covenant of

good faith and fair dealing in the District of Columbaajth Williams v. Craft Dev, LLC, 682
S.E.2d 719, 723 (N.C. Ct. App. 2009) (stating the elements of breach of the implied covenant of

good faith and fair dealing in North CarolinahdHilton Hotels Corp. v. Butch Lewis Prods.,

Inc., 808 P.2d 919, 923 (Nev. 1991) (stating the elements of breach of the implied covenant of

good fith and fair dealing in NevadafLonsequentlybecause no true conflict exists between



the applicable laws dflevada, North Carolina, or the District of Columiigh respect to the
aforementioned claimshe Court will apply the law of the District obfLimbia.

For claims of negligent infliction of emotional distrelssththe District of Columbia and
North Carolina require a plaintiff to plead that: (1) the defendant owed a duty @& held
relationship with the plaintiff; (2) the defendant engaged in conduct that would forgsemadx
the plaintiff severe emotional distress; and (3) the defendant’s conduct causedntlieggvere

emotional distressCompare_Sibley v. St. Albans Sch., 134 A.3d 789, 797-98 (D.C. 2016)

(stating the elements of negligent infliction of emotional distress in the Distrialofbia),

with Acosta v. Byrum, 638 S.E.2d 246, 250 (N.C. Ct. App. 2006) (stating the elements of
negligent infliction of emotional distress in North Carolin) Nevadahowever,n order for a
plaintiff to assert negligent infliction of emotional distrestaim, a plaintiff must plead that he
“suffer[ed]‘serious emotional distress which result[ed] in physical symptoms caused by
apprehending the death or serious injury of a loved one due to the negligence of thentl&fenda

Barmettler v. Reno Air, Inc., 956 P.2d 1382, 1387 (Nev. 1998) (quoting Chowdry v. NLVH,

Inc., 851 P.2d 459, 462 (Nev. 1993)).

Because a confligxistsregarding the elements a plaintiff must plead to allege a
negligent infliction of emotional distress claim deciding which jurisdiction’s law controls, the
Court “must determine which juristtion has the most significant relationship to the claims
being pursued by the plaintiff[].”_Parnigoni, 681 F. Supp. 2d at 12naking this
determination, te Courtmustconsider the following factors: “Y@he place where the injury
occurred; ) theplace where the conduct causing the injury occurrgdhédomicile,
residence, nationality, place of incorporation and place of business of the; gaudi€¢g the

place where the relationship is centetelil. (quotingDistrict of Columbia v. Colemar667




A.2d 811, 816 (D.C. 199%) Upon consideration of these factors, the Court concludes that North
Carolina law must be applied to the plaintiff's negligent infliction of emotional disttess for
the following reasonsThe place where the injury occurred is Nevada, where the plaintiff resides
and conducts his businesSeeCompl. {{ 3, 11The place where the conduct causing the
plaintiff's allegedinjury occurred is North Carolina, because the Institute’s investigation of the
plaintiff is basedn its North Carolina office SeeDefs.” Mem. at 1.Theplaintiff's domicile and
place of business is NevadgeCompl. 11 3, 11, whiltheInstitute’s place of incorporation is
the District of Columbia, and the place of businesssdEthics Divisionis North Carolinasee
Defs.” Mem. at 1. Finally, the place where the relationship is centered ts Glartlina,
because that is where the investigation of the plaintiff is taking.pl8eeid. Considering these
four factorscollectively, the Court concludes that North Carolimasthe greatasinterest
regarding this clainbecause that the jurisdictiorwhere the conduct causing the injury
occurred, and that conduct is the underlymagis forthe plaintiff's negligent infliction of
emotional difressclaim. The Court must therefore apply North Carolina law to this claim.
B. The Plaintiff's NegligenceClaims

As noted abovea state a claim for negligence, the pldinhust allege thathe Institute
breached duty of careowed to the plaintiffandthatthe plaintiff suffered damageroximately
caused by thatreach.SeePowell 634 A.2dat 406. TheInstituteargues that theonly dutyit
owes the plaintiff is contractual in nature becauseder District of Columbi&aw, the Institute’s

formal bylaws aréconstrued as a contractual agreenbattveen the organization and its

members SeeDefs.” Mem. at 4quding Meshel v. Ohev Sholom Talmud Torah, 869 A.2d
343, 361 (D.C. 200%) According to thdnstitute becauséhe plaintiff cannot establish thiat

owed him a duty independentttie bylaws the plaintiff has failed to state a claim for



negligence.Seeid. In response, the plaintéirgueghathis negligence claims should not be
dismissed at this stage becattsz plaintiffs’ claimsasserted againatvoluntary organization in

Jolevare v. Alpha Kappa Alpha Sorority, Inc., 521 F. Supp. 2d 1 (D.D.C. 2007) (Walton, J.),

proceeded to the summary grdent stageSeePl.’s Opp’nat 3-4.

In Jolevaretwo manbers of the Alpha Kappa Alpha Sorority wiad beersuspended
“for alleged acts of hazing” broughhaction against the sororitgllegingviolations ofthe
District of Columbia Human Rights Adbreach of contract, defamation, and negligence. 521 F.
Supp. 2d at 2. The plaintiffs asserted that the sorority “had a duty to abide by its mnas pol
and procedures regarding the investigation and/or resolution of allegationsngf, hazich the
sorority allegedy breached “when it suspended [the] plaintiffs in contravention of its own
policies and proceduresld. at 14 (alteration in original)Unlike this case, the defendant in
Jolevardlid not file a motion to dismissee generallyCivil Docket for Case #1:05-cv-01982-
RBW, https://ecf.dcd.circdc.dcn (last visithbthr. 22, 2017), and in granting the sorority’s
summary judgmennotion, the Court noted the following:

“The foundation of modern negligence law is the existence of a duty owed
by thedefendant to the plaintiffiNegligence is a breach of duty; if there is no duty,
there can be no breach, and hence no negligede@'’L. v. District of Columbia
674 A.2d 498, 499 n. 2 (D.C. 1995) (citing Palsgraf v. Long Island R.R., 248 N.Y.
339, 162 N.E. 99 (1928))Thus, “[o]ne of the essential elements of a cause of
action in negligence is that the conduct complained of invaded some interest of the
plaintiff which, by virtue either of statute or of the common law, is entitled to
protection as against the defendan@&ooldridge Mfg. Co. v. United State835
F.2d 513, 513 (D.CCir. 1956). The existence of a legal duty being an essential
element of a negligence claim under District of Columbia law, the plaintiffs “must
specify a negligent act and characterize the duty whose breach might haweslresul
in negligence liability.” District of Columbia v. White442 A.2d 159, 162 (D.C.
1982) (quotindelton v. District of Columbigd13 A.2d 919, 922 n. 5 (D.@980));
see alsdied Pigr, Inc. v. Datanational Cor@01 F.Supp. 212, 215 (S.D.W.Va.
1995) (dismissing negligence claim for failure to state a claim because thefplaintif
failed to establish the existence of a legal duty between two business dettiag
with each othertaarm’s length). And a complaint alleging negligence may not rest
on mere “conclusory assertions” as to the existence of any element of the claim,




including duty. White, 442 A.2d at 162.Thus, the “plaintiff must allege facts
which show that the defendant breached some legally imposed duty owed to the
plaintiff,” id., which the plaintiffs have failed to do.

Jolevare521 F. Supp. 2dt 15.

Here similar tothe failing ofthe plaintiffs inJolevarethe plaintiff hasnot demonstrated

in his Complainthatthe Instituteowed him anyegally recognizediuty. Seeid.; see also
Compl. 11 20-21 (alleging only that the plaintiff (1) has been an Institute mem&en993,

(2) has been a member of various Institute sub-groups, (3) holds sub-licensesidrg\ltke
Institute, and (4) “agree[d] to subject [himself] to the rules and procediities [Institute’s]
Ethics Committee”). The plaintiff alleges in his Complaint that tisgitute “owed [him] a duty
to determine the facts surrounding the 2006 [Ethics Committee] Inquiry and whatinkseips
reasonable, if any w[as] necessary, []to protect the integrity that is inletée accounting
profession,” Compl. I 30, as wel & duty to determine whether the change in the language
requested by the [plaintiff's tribal client] was actually language that wouldrially affect the
outcome of the [client’s federal ajudiid. 1 36. The plaintiff “does not, however, allege[yan

[legal] basis for this purported duty, and this Court does not find one.” Wanko v. Catholic Univ.

of Am., Civil Case No. 08-2115, 2009 WL 3052477, at *6 (D.D.C. Sept. 22, 2009).

Theplaintiff concedes as much, stating that he “intends to conduct discovery to procure
evidence of duty.” Pl.’s Opp’n at 3—4owever, the Court fails to appreciate what faabsild
show the existence of a duty owedhe plaintiff thatcould possibly be disclosed through
discovery, and the plaintiff has not offered any explanation of what he expectsoleditat

would aid the Court imaking that assessmereeln re Sealed Casé7 F.3d 965, 968 (D.C.

Cir. 1995) (“The existence of . . . a legal duty owed by the defendant to the plaigif[] i

guestion of law, to be determined by the cours&e alsdVoodsv. District of Columbia, 63




A.3d 551, 552-53 (D.C. 2013) (noting thgt]Jo survive a motion to dismisa,complaint must
set forth sufficient facts to establish the elemafta legally cognizable claiip Consequently,
the Court concludethat the plaintiff has failed to staé@yclaims for negligence.TheCourt
must therefore@lismissboth counts ohegligence.
C. The Plaintiff’'s Negligent Infliction of Emotional Distress Claim

To adequately plead claim for negligent infliction of emotional distrassder North
Carolina LawseesupraPart Ill.A, a plaintiff mustallegethat” (1) the defendant negligently
engaged in conduct, (2) it was reasonably foreseeable that such conduct would caas#ithe pl
severe emotional distress . . ., and (3) the conduct did in fact cause the plaintffeseggonal
distress’ SeeAcostg 638 S.E.2d at 250:The first element of a[] [negligent infliction of
emotional distress] claim requires allegations that the ‘defendant faibegktoise due care in
the performance of some legal duty owed to [the] plaintiff under the circurasfdicHorne v.

Cumberlad Cty. Hosp. Sys., Inc., 746 S.E.2d 13, 19 (N.C. Ct. App. 2013) (quoting Guthrie v.

Convoy, 567 S.E.2d 403, 410 (N.C. Ct. App. 200)gain, the plaintiff fails to plead any
legally recognized dutto which any of the defendants owe hi®eesupraPart II.B. Instead,
the plaintiff pleadsnerelyin conclusory terms that the defendants breached theiftdurgat
[the plaintiff] fairly, swiftly, and conclusively.” Compl. %5. Because thelaintiff has failed to
plead facts plausibly showingahthedefendants oweldim alegal duty independent of the
organization’s bylaws, thglaintiff has failed to make a prima facie case of negligent infliction
of emotional distress, and thus, the Court must dismiss this claim asSgelorne, 746 S.E.2d
at 19 (affirming the trial court’s dismissal of the plaintiff's negligent inflictiorewfotional

distress claim where the defendant failed to reference any legal duty owresldsfendanty.

3 The plaintiff also fails tgrovidespecific factual allegations regarding his alleged severe emotional glistres
(continued . . .)

10



D. The Plaintiff’'s Breach of Fiduciary Duty Claim

For breaclof fiduciary duty claims, each jurisdiction requires that (1) a fiduciary
relationship exists between the parties, and (2) the defendant breached th&ee@gy't of
Rwanda, 227 F. Supp. 2d at 64As“a general rule, the mere existence of a conti@es not
create a fiduciary duty . ., lput] [a] fiduciary relationship could exist, however, where
circumstances show that the parties extended their relationship beyond theflithe

contractual obligations to a relationship founded upon trust and confitldasal v. Judicial

Watch, Inc, 543 F. Supp. 2d 1, 6 (D.D.C. 2008¢e alsdolton v. Crowley, Hope & Fein, P.C.,

110 A.3d 575, 584 (D.C. 2015) (“A fiduciary relationship is founded upon trust or confidence

reposed by one person in the integrity and fidelity of another.” (quoting Govivahéa, 227 F.

Supp. 2d at 64)). “While fiduciary relationships can be difficult to define, and mayvediry
exist between contracting partie@]ne characteristic that District of Columbia courts have
traditionally looked for is a special confidential relationship that transcamdsdinary business
transaction and requiresakaparty to act with the interests of the other in mind.ing Qing Lu

v. Lezell 919 F. Supp. 2d 1, 6 (D.D.C. 2013) (quoting High v. McLean Fin. Corp., 659 F.Supp.

1561, 1568 (D.D.C.1987)).
Here, the defendants argagainthat the relationship betwedme Institute and the

plaintiff is solelybased on the Institute’s bylaws, and thus no fiduciary relationship exists

(...continued)

pleading only in conclusory terntisat the defendants’ actions have “resulted in severe emotional dfstrftbe
plaintiff], his business and his family.” Compl. { 25. NdC#rolina law requires plaintiffs to provide factual
allegations regarding “any emotional or mental disorder, suchrasxdmple, neurosis, psychosis, chronic
depression, phobia, or any other type of seaad disabling emotional or mental conditiotdbrne 746 S.E.2d at
20. InHorne the Court of Appealof North Carolina affirmed the trial court’s dismissal of the plaintiff'gligent
infliction of emotional distress claim because the plaintiff's complaint diccantain “any factual allegations
regarding the type, manner, or degree of seemtional distress [the plaintiff] claims to have experienced[, and iJn
the absence of such allegations, [the] plaintiff's complaint fails to stzbdaclaim for [negligent infliction of
emotional distregs’ Id. Consequently, the plaintiff's claim of negligent infliction of emotional dissdralso fails
due to the lack of allegations regarding tyy@e ofemotional distresallegedlysuffered by the plaintiff.

11



independent of that contractual relationshgeeDefs.” Mem. at 34. The plaintiff responds that
the “[d]efendants have cited to no authority that prohibits a member of an assoctatiguing
that association for breach of fiduciary duty.” Pl.’s Opp’n at 6. The Court agrdetheiit
defendants.

The plaintiff's breach of fiduciary duty claim must fail for the same re#isaithe
plaintiff's negligence and negligent infliction of emotional distress claims-thié plaintiff has
failed to demonstrate that the Institute owed him any legally recognized ldutys Complaint,
the plaintiff alleges that he

reposed trust and confidenen the [Institute] to act in the best interests of the

profession and him. [He] agreed to the [Institute’s] Ethical requirements dse to it

advice, superior knowledg and expertise. [Healso provided the Ethics

Committee numerous documents and hageried with the [Institute’s] Ethics

Committee inquiry based on his trust and confidence in the [Institute].

Compl. § 46. The Court concludes that the plaintiff's allegations of the “trust and confidence
that hecontends helaced in the Institute to act in his best interast®unts tdlegal

conclusions [of fiduciary dutygast in the form of factual allegationsSeeKowal, 16 F.3d at

1276 see alsdolton, 110 A.3d at 584 (“A fiduciary relationship is founded upon trust or

confidence reposed by one person in the integrity and fidelity of another.” (qGumuigof
Rwanda, 227 F. Supp. 2d at 64)). The plaintiff cites no case law, nor could the Couryfind an
thatsupports the proposition that a professional membership organizationropfetiaiary

duty to its members. Accordingly, the Coomtist dismiss the plaintiff's breach of fiduciary duty

claim.*

4 Thedefendants also argue that the plaintiff's breach of fiduciary datsn must be dismissed becausgher than

“attempting to bring a claim for a breach of fiduciary duty by any officetiector,” the plaintiff “improperly

attempts to state [his] claim against the [Institute][, and thak]ven if the claim for breach of fiduciary duty was

properly articulated against a corporate director, such duties are derivatiweadchave to be broughhdehalf

of the associatioh. Defs.” Mem. at 4. Te Court findghatthis argumeninisses the markecause the plaintiff's

breach of fiduciary duty claim is not, from the Court’s perspective, dieigio be a derivative claim in which the
(continued . . .)

12



E. The Plaintiff’'s Intentional Infliction of Emotion al DistressClaim

In order to establish a claim for intentional infliction of emotional distress, “atiflain
must show (1) extreme and outrageous conduct on the part of the ddi¢ndaoh (2)
intentionally or recklessly (3) causes the plaintiff [to suffer] sever@iemal distress.”Ortberg

64 A.3dat 163 (quotingBaltimorev. District of Columbial0 A. 3d 1141, 1155 (D.C. 2011)

“Liability will only be imposed for conduct sautrageous in character, and so extreme in degree,
as to go beyond all possible bounds of decency, and to be regarded as atrocious and utterly

intolerable in a civilized community.1d. (quoting_ Homan v. Goyal, 711 A.2d 812, 818 (D.C.

1998). The Districtof Columbia Court of Appeals has made clear thatlfability can be
‘imposed for mere insults, indignities, threats, annoyances, petty oppressiohgror ot

trivialities,” id. (quoting Homan 711 A.2d at 818 and “[a]s a result[t]he requirement of

outrageousess is not an easy one to med, (quoting Drejza v. Vaccarp650 A.2d 1308,
1312 (D.C. 1994)).
Here, the plaintiff has allegehat the defendanktsve placediim under Ethics
Committee oversight for over ten years, without affording him a hearinghanbe has been
“threatened with gestapo like tactics that included, but are not limited to, ‘takiedverit’
ethical resolution proposals subjecting [himptiditional Ethics Committee scrutiny.” Compl.
124. In addition, the plaintiff alleges that the Ethics Committee’s investigationébakad in
hundreds of hours in business costs to respond to duplicative and never ending Ethics Committee

production requests, copy time[,] and now attorney fees and costs,” and that “tHiyéans] of

(...continued)

plaintiff asserts his claim on behalf of the Institute; rather, the pladtiins that the Institutadelf owed a
fiduciary duty tohim as a member of the Institut&eeCompl. ] 46-47; see alsd’l.’s Opp’n at 6 (noting that the
plaintiff brings his claim against¢hinstitute as “a member of an association”).

13



baseless harassment . . . with no end in sight, has resulted in severe emotiesalfdisfinim],
his business and his familyld. 1 25.

The Court concludes that this claim must fail because the defendants’ alleged conduct i
not sufficiently extreme and outrageouBustrationsof the type of conduct a plaintiff must
allege in order to pursue a claim of intentional infliction of emotional distre$eward intwo
District of Columbia Court of Appeals casasvhichemployes becaethetarges of their
employes investigatiors, andthe employes allegedly manufactuceand publicizd false
evidence against the emplogedn both cases, the Court found thataheged conduct by the
employers dichot constitute extreme and outrageous conduct for purposes of a claim of

intentional infliction of emotional distress. Firsi,Kerrigan v. Britches of Georgetowhc.,

the Courtaffirmed thegrant of summary judgment dhe plaintiff's claim for intentional

infliction of emotional distresaven thouglthe plaintiff alleged that her former employer had
“targeted him for a sexual harassment investigation, manufactured evidants agn in order

to establish a falselaim of sexual harassment, leaked information from the investigation to other
employees, and unjustifiably demoted him to the position of store manager.” 705 A.2d 624, 628

(D.C. 1997). &cond in Grimes v. District of ColumbieBusnessDecisions Infomation,Inc.,

the Court affirmed the trial court’s dismissal of the plaintiff's claim for intentiorfatiion of
emotional distresdespitethe plaintiffs claim that the defendant “knowingly wrote a false report
suggesting that [the plaintiff] was not entitled to workers’ compensation beaerll published
that report to others.” 89 A.3d 107, 114 (D.C. 2014).

Although the plaintiff is not an employee of the Institute, the Court concludes that the
relationship between him and the Institute as relatéget&thics Committee’s investigation of

him and the factual basis for his intentional infliction of emotional distress claim are gimilar
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the circumstancealleged inKerriganandGrimes wherethe District of Columbia Court of

Appeals held in both cas#wat the facts alleged did not rise to the level of extreme and
outrageous conduct. In fact, the facts in those cases are arguabgremieusghan those
alleged by the plaintifhere, because in those cases, the plaintiffs alleged that the defendants
fabricated false evidence, 38eémes 89 A.3d at 114Kerrigan 705 A.2d at 628¢leased the
false information to othersgeGrimes 89 A.3d at 114Kerrigan 705 A.2d at 628, and in
Kerrigan, the plaintiff was allegedly subjected to sexual harassmem0Se®2d at 628. In this
case on the other han@s noted earliethe plaintiff allege®only that the defendants have not
provided him with an opportunity to contest the allegations against him or resolve the matter
resulting inhim having to expend substantial time and resources “to respond to duplicative and
never ending Ethics Committee production requests, copy time and now afteseynd

costs. . ., [and that] this ten [ ] years of baseless harassment [ ] with no end in sigagutiasi r
in severe emotional distress for [him], his business and his family.” Compl. {1 24-+tBughl

if true, the conduct is reprehensible, it canbhetonstrued, considering what was found

insufficient in_ Grimesand Kerriganas“so outrageous in character, and so extreme in degree, as

to go beyond all possible bounds of decency, and to be regarded as atrocious and utterly
intolerable in a civized community.” SeeOrtberg 64 A.3d at 163 (quotingoman 711 A.2dat
818). Accordingly, the Court mustismiss the plaintiff's intentional infliction of emotional
distress claim.
F. The Plaintiff's Breach of Implied Covenant of Good Faith and Fair DealingClaim

The plaintiff alleges that an implied covenant of good faith airdiealing exist
betweerhim andthe Instituteas a result of his membership with the organization, and that the

Institute weached that covenaneeCompl. {140, 43. Thelnstituteagrees that the plaintiff
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and the Institute had a contractual relationship, noting thats'livell established that the formal
bylaws of an organization are to be construed as a contractual agreemeenitéev
organization and its members.” Defs." Mem. at 4 (qudiieshe] 869 A.2dat 361).

“[A] Il contracts contain an implied duty of good faith and fair dealing, which means that
‘neither party shall do anything which will have the effect of destrogimigjuring the right of

the other party to receive the fruits of the conttacRaul v. Howard Univ., 754 A.2d 297, 310

(D.C. 2000) (quotingdais v. Smith 547 A.2d 986, 987 (D.C. 1988))If a party to thecontract
evades the spirit of the contract, willfully renders imperfect performamaaterferes with
performance by the other party, he or she may be liable for breach wipiedi covenant of
good faith and fair dealing.1d. The District of Columbia Court of Appeals has adopted the
Second Restatement of Contracts’ interpretation of “good faith” as “emphggfaithfulness
to an agreed common purpose and consistencytmetjustified epections of the other party
[while] exclud[ing] a variety of types of conduct characterized as involving ‘bad fatause

they violate standards of decency, fairness or reasonablerdlsgdith v. Howard Univ., 890

A.2d 194, 201-02 (D.C. 2006) (quoting Restatement (Second) of Contracts 8§ 205 cmt. a). That
Court has also “determined that ‘fair dealing’ involves reasonable rathearibignary or
capricious action.”ld. at 202.

The Instituteargues that the plaintiff has failed to “plead the proper elements” of a breach
of the implied covenant of good faith and fair dealshgjm because none of the plaintiff's
“allegations against the [Institutafe to the level of prosecuting its Ethics miie bad faithpr
in an arbitrary and capricious mannebefs.” Mem. at 5 The Court disagrees.

The plaintiff alleges that the Institute breached the imgdeanant of good faith and

fair dealingby
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[(1)] failing to conduct a thorough and fair investigation befar@ngfully accusing

[him] of an [e]thical violation[; (2)]disciplining [him] without due process

according to [the Institute’s] own policies and procedur@] failing to provide

[him] substantive and procedural due process protections and depriving him of

fundamental fairnessgnd(4)] subjecting him] to ten[ ] years ®é Ethics Committee

oversight.
Compl. 143.

In other words, the plaintiff, in addition to alleging other acts of misconduct, contends
that the Institute failed to follow its own paikes and procedures in its investigation and
oversight of the plaintiff, thus depriving him of the procedural protections of mehipeEee
id. The Court concludes that these allegations, which the Court must accept asgwrpdses
of the motion ® dismiss, constitute sufficient “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alledpad, 556 U.Sat

678, because the Institutei$egedfailure to follow its own procedures could be considered

unreasonable or arbitrary and capriciaegLevant v. Whitley, 755 A.2d 1036, 1043-44 (D.C.

2000) (assuming without decidinigat the Court’s intervention into the internal affairs of a
voluntary association “would be appropriate wia@norganization fail[s] to follow its own

rules”); cf. Daley v. Alpha Kappa Alpha Sorority, Inc., 26 A.3d 723, 731 (D.C. 2011)

(overturning the trial court’s dismissal of the plaintiffs’ breach of cabtkim because the
plaintiffs, members of thAlpha Kappa Alpha Sorority, “have clearly spelled out both the
alleged wrongdoings committed with regard to an organization of which they areerseand
the requested relief”)Consequently, the Court denies the defendants’ motion to dismiss the
plaintiff's breach of implied covenant of good faith and fair dealing clgainst the Institute
V. CONCLUSION
For the foregoing reasons, the Court graimsiefendants’ motion to dismiss with

respect to thelaintiff’'s breach of fiduciary duty and negligendaims against the Institutas
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well asthe plaintiff'snegligent infliction of emotional distress and intentional of emotional
distress claimgagainst all of the defendants, but deniesdgfendarg’ motion to dismisshe
plaintiff's breachof theimplied covenant of goofthith and fair dealing clairagainst the

Institute®

SO ORDERED this 2ah day ofMarch, 2017°

REGGIE B. WALTON
United States District Judge

51n the plaintiff's opposition to the defendants’ motion to dismiss, he &stgleave to amend his complaint to
address any pleading deficiencies identified by the Court.” Pl.’s Op@n bbcal Rule 7{istates that “[a] motion
for leave to file an amended pleading shall be accompanied by an original oiploseu pleading as amended.”
The Court is unable to assess the merits of the plaintiff's requestfgr to amend his Complaint because hedaile
to file a motion for leave to amend or attach a proposed amended complaint eeirbygiocal Rule 7(i), and thus
deniegthe plaintiff's requestor leave to amendSee, e.gBanks v. Kramer603 F. Supp. 2d 3%—7 (D.D.C. 2009)

(denying the plaintifs motion for leave to amend his complaint because the plaintiff failedrtgply with Local
Rule 7(i)).

6 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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