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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID E. MANN & VERA D. MANN,

Plaintiffs,

V. Civil Action No. 16-949 (JDB)
CONSTANT OTTRO BAHI, et al.,

Defendants.

MEMORANDUM OPINION

Drs. David Mann and Vera Mann are an elderly couple who claim they were swandled
robbedby the nurses they had trusted to provide needed nursing care in their home. They hired
thesehealth care professionat€Constant Ottro BahiMarie Poteman, and Mariatu $se—
through a company that provides a listinglioknsed nursesTri-Cities Nurse Registry and
Helpmates The Manns bring multiple intentional and unintentional tort claims against the nurses
and the company, and bring a Comer Protection Procedures Act claim against the company.
One of the nurses, Bahi, moves to dismiss Cdunhtentional infliction of emotioal distress
against him because he argues that the Manns have failed to state facts sufficigmbriotisat
claim. As explained below, theoGrt will deny Bahi’'s motion to dismiss Couvit

BACKGROUND

The following are the fac@ccording to thelaintiffs’ amendeadomplaint. Drs. David E.
Mann and Vera D. Mann “are an elderly married couple” who have lived in thecDistri
Columbia for 30 years. Amend. Compl. [ECF No. 1-2] § 1. Each plaintiff is referredhis by
her first name to avoid confusion. As of May 2016, they were both 91 yearsdoffi.14. In

February 2015, David underwent emergency surgery and spent several weeks in in&easive c
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Id. § 15. Vera was unable to provideehursing care that David would need upon returning home,
so they sougdtto hire qualified medical professionals to provide that care at their hioine.

Tri-Cities Nurse Registry and Helpmates, Inc., doing business as CapytdNi@ses,
provides two options for nursing care&Seeid.  18. Customers maylirectly hire Licensed
Practical Nursewho are employed by the compand. § 19. This service is known as “Capital
City Nurses Healthcare Servicedd. Alternatively, customers mayire “qualified, independent
caregiver[s]” through its referral service, known as @ity Nurses Registryid. 1 20(internal
guotations omitted).

Ultimately, the Manns’ son hired “two primary caregivers” for Vera anddtarough the
referral service, Capital City Nurses Registry: Constant Ottro Bahi amek FRotemanlid. 1 21.
Beginning in “late March 2015,” Bahi wked as plaintiffs’ daytime caregiver, from approximately
7 a.m. to 7 p.m., and Poteman worked as the nighttime caregiver, from approximatelyo/7p.m. t
a.m. Id. When Bahi or Poteman were unavailable, Capital Gityses Registry provided
substitute caregiversne of whom waMariatuSeay. 1d.  22. Generally, the Manns were alone
in their home with Bahi, Poteman, oesay, occasionally, the Manns’ housekeepes there as
well.

Over the next several months, the Manns notibatseveral items had gone missing from
their home, and observed Bahi, Poteman,%esdy engaged in a variety of suspicious behaviors.
There is no need to recount all of the allegations here, but a few will set the sceergarfple,
Vera noticed that “small kitchen items” had gone missing, but thought theyneeelydisplaced
until she observed Poteman carg/some place settings upstaifter which the items were not
seen againld. 1 26, 28.Vera also noticed Poteman carrying packages to her car at a time when

there was no reason to be doing &b. { 29. At one time, once the Mansisspected the thefts,



David “nailed boards acrossomeof the kitchen cupboards” and in response, Poteman ceased
speaking tdavid, and then ceased coming to werkirelya few days laterld. § 30. Vera also
noticed Bahi wandering through portions of the house that were behind lockedldibiat Bdni
was not meant to enteld. { 31. She also encountered Bahi in David’s offigei¢h was lockel
standing in front of open filesld. { 33. And around the same titlet she noticed that items
from her house were missing, she observed Bahi carigiigg briefcases tbis car with no
explanation.ld. 1 34. Vera also believed that on August 23, 2015, Sesay stole a silver [idatter.
1 35. Vera and Sesay had been sitting in the room where the platter was displaysteppec
outfor a moment, and then when she returned, the platter was fgbn¥erareported the theft
to Capital City Nurses Registry, btlte companyook no further actionld.  36. When Sesay
was later assigned to cover a shift at the Manns’ residencelatheffs refused taadmit her to
their house._ld. | 37.

More relevant to the immediate issues raised in this motion, at one point Vermé&soa
concerned” with Bahi's “roaming” through locked portions of the house, that “she packadste
valuablepossessions in boxes and cartons and moved them to her third-floor bedroom, which she
thought was secure behind the second floor locked passageway and her own locked bedroom
entrance door.”ld. 1 38. Some days latesn September 7 or 8he awoke at appximately 2
a.m. to find Bahi in her bedroom, visible in fbev light that Vera always kept ord. 1 39. Vera
“recognized him” from the back “immediately” and “stayed in bed silentlickwag him from
under her blanket.”ld. “She saw his face playlwhen he turned. Knowing that [David] was
sleeping on another floor, she remained quiet and motionliessShe observed Bahi “rummaging
through the cartons of her belongings” and ultimately removing “some boxes” andctegr

valuableg’ such as jevelry, from others.Id.



After this incident, Vera confronted Bahid. § 40. While he neither admitted nor ah
taking the items, he allegedly responded by talking “at length about thsrfabsod” and telling
Vera “how she would have a revelatiorddre rewarded in the Kingdom of Heaven for the good
that her property would do in the hands of othetd.”

Approximately 10 days after this strange encounter,Manns discovered that a locked
closet had beeforcedopen and “the contents of the closets [sic] ransackéd.'{ 41. Multiple
valuable fur coats were missing, as were sterling silver objédtd] 45, 48. At this point, the
Manns phonedhe police. Bahi did not show up to work that day, nor did he retanytime
afterwards Id. 1 41-42.Vera and David then filed this lawsuit in D.C. Superior Court in April
2016, andiled an Amended Complaint in May 2016. Defendants remtheduitto federal court
on the basis of diversity jurisdictiolgeeNoticeof Removal [ECF No. 1] at 1; 28 U.S.C. 8§ 1441,
1446, 1332 The complaint alleges twelve counts, five of whachagainst Bahi: (i) conversion,
(i) trespass to chattels, (iii) trespass, (iyusion upon seclusion, and (v) intentional infliction of
emotional distresdIED). Bahi now brings this motion to dismisgardingCount Five arguing
that even if the facts as alleged are this,conduct does not amount to intentional inflictadn
emotional distress.

LEGAL STANDARD

At the motion to disnss stage, all oh plaintiff's factual allegations are taken as tril|

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007 order to survive &ule 12(b)(6) motion to

dismiss, a complaint’s[flactual allegations must be enough to raise a right to relief above the
speculative level on the assumption that all the allegations in the complaint arddreternal

citation omitted). The complaint “must contain sufficient factual matter, acceptegeato state

! As initially filed, the complaint named Capital Health Care Assogi#ttes as a defendant. That defendant
was voluntarily dismissed on May 26, 2018eeNotice of Voluntary Dismissal [ECF No. 9].



a claim to relief that is plausibt its face.”_Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal

guotation marks omitted).

DISCUSSION

Because this case comes to the Court through diversity jurisdi¢tienDistrict of

Columbia’s choice of law rules applgeeMastro v. PotomaElec. Power C0447 F.3d 843, 857

(D.C. Cir. 2006).The parties here agree that D.C. law appllésder D.C. law;'[t]o succeed on
a claim of intentional infliction of emotional distress, a plaintiff must show (1) retrand
outrageous conduct on the part of the defendant which (2) intentionally or reckBssauses

the plaintiff severe emotional distress&rmstrong v. Thompson, 80 A.3d 177, 189 (D.C. 2013)

(internal quotation marks omitted). Generallyjere insults, indignities, threats, annogas,

petty oppressions, or other trivialities” that are simply “inconsidemataunkind” are not
sufficiently outrageous to support this claim. King v. Kidd, 640 A.2d 656, 668 (D.C. 1993)
(quoting Restatement (Second) of Torts 8 46 cmt. d (1965)). Nor is it enthagthe defendant

has acted with an intent which is tortious or even criminAtrhstrong 80 A.3d at 18%internal
guotation marks and alterations omitted). Rather, “[tjhe conduct must be so outrageous in
character, and so extremedegree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized commtnily. (quotingDrejza v.
Vaccarg 650 A.2d 1308, 1312 n.10 (D.C. 1994) (quoting Restatement (Second) of Torts § 46
cmt.d (1965))). In the classic (if cartoonish) formulatiorjt]'he ultimate question is whether the
recitation of the facts to an average member of the community would aro{seh@as resentment

against the actor, and lead hjor hel to exclaim Outrageous!” Purcell v. Thomas, 928 A.2d

669, 711 (D.C. 2007) (internal quotation madksitted) (alterations original) The tortfeasor’s



“[i] ntentor recklessnessan be inferred from the outrageousness of the”agteward Univ. v.

Best 484 A.2d 958, 985 (D.C. 1984).

Bahi argueshat even if the allegations are true, his conduct does not rise to the necessary
level of outrageousness to support a claimliiéD. In support of this theory, he argues that
propertyrelated torts—such as those allegbdre—can never rise to the level of justifying an IIED
claim. He alsacontendghatplaintiffs have failed tallege a sufficient injury because neither of
them assert that they suffered physical harm as a result of their dieds%s arguments argot
persuasive.

Based onthe allegationsn the complaintwhether Bahi’'s actions were “extreme and
outrageous” and whether they support an inferénaehe acted intentionally or recklessiye
factual questiosifor a jury. Whether “the defendant’s mduct may reasonably be regarded as so
extreme and outrageous as to permit recovery . . . should be submitted to the jeynéioéa
people could diffef. Id. Here,based on the facts alleged in ttemplaint—takenas true at the
motion to dismiss phasereasonabl@eople could disagree.

Bahiis simply incorrect that properrglated torts can never support a claim for intentional
infliction of emotional distress. To the contraB.C. lawhas recogized instances where harm

to property gave rise to an IIED clainksee, e.g Parker v. Stein557 A.2d 1319, 13223 (D.C.

1989) (IED claim arising from landlord throwing away all of tenants’ belongifiggredicated
on allegedlyintentional wrongdoingo [tenant’s] property, and we see no reason to treat it

differently from other suits for intentional tortsAzzam v. Rightway Dev. Inc., 789 F. Supp. 2d

110 118 (D.D.C. 2011) (ED claim arising from destruction of house and its contesttsout

notice); cf. Oliver v. Mustafa, 929 A&d 873, 87879 & nn.2-3 (D.C. 2007) (standard for punitive

damages is similar to that of IIERnd impropeeviction and removal of personal belongings



sufficient for punitive damages). This is consistent whdhoverall approach to IIED claims: the
core inquiry is the outrageousness of the conduct and the distress it ctheeshan angpecific
type of conduct.

What constitutes outrageous conduct depends on the specific circumstances &assue
exampe, in an employment relationshgenerallyneither firing an employee without causee

Howard Univ. v. Baten 632 A.2d 389,395 (D.C. 193), nor a solitary instance of race

discriminationseePaul v. Howard Univ., 754 A.2d 297, 308 (D.C. 2Q0a@) give rise to an IIED

claim. Buta “pervasive discriminatory environment” wilBurnett v. An. Fed’n of Gov’'t Emps.,

102 F. Supp. 3d 183, 190 (D.D.C. 2015). In the context of interfering with a person’s home and
belongingstearing down a fence betweproperties and trespassing on a neighbor’s gamaen
part of a longstanding dispute over an easement, is not sufficientisageousor an IIED claim.

SeeWood v. Neuman, 979 A.2d 64,478 (D.C. 2009). But removing all of a tenant’s belongings

and throwing them away without warnirRgrker 557A.2d at 132223, or bulldozingahome and

all the belongings insidédizzam 789 F. Supp. 2d at 1189, are extreme enough that the question
must go to the jury. When it comes to insulting a plaintiff, senfdiotyally accurate anonymous
letters to the plaintiff's future employer about the plaintiff's past perforealoes not give rise
to an IIED claim. SeeArmstrong 80 A.3dat 181-82, 18990. Likewise, sending a letter tbe
plaintiffs’ neighbors accusinglaintiffs of writing a bad checks insufficient for an IIED claim.

Weaver v. Grafip595 A.2d 983, 990-91 (D.C. 1991).

As is clear fromthesecases, context matterSeeKing, 640 A.2d at 668Burnett 102 F.
Supp. 3cat 19. Indeed, the D.C. Court of Appeals has stated so explicitly, explainirg ¢batt
“must consider: (1) applicable contemporary community standards of offerssvame decency,

and (2) the specific context in which the conduct took place, for ‘[ijn determiningparmenduct



is extreme or outrageous, it shouldt be consideredn a sterile setting, detached from the
surroundings in which it occurred.’King, 640 A.2d at 668alteration originalYquotingHarris

v. Jones, 380 A.2d14, 615 (Md. 1977)). The context “consists of’ not only the “nature of the
activity at issue” but also “the relation between the padied the particular environment in which
the conduct took place.”ld. (internal quotation marks omitted). Relevant tcs tbase,the
relationship between the parties might make conduct that is otherwise meezigi\af into
conductthat is extreme and outrageotisys“[c]ourts carefully scrutinize a defendant’s conduct
where the defendant is in a peculiar positiohdossthe plaintiff, and cause emotional distress.”
Id. (internal quotation marks omitted). This is especially relevant wherottfeasorhas
“knowledge that thgvictim] is peculiarly susceptible to emotional distress, by reason of some
physical or mentatondition orpeculiarity.”” 1d. (qQuotingRestatement (Second) of Torts § 46
cmt. f (1965)). Courts hawdtentaken notice of thparties'relationship, and how thabntributes

to the outrageousness of the conduct in that particcdatext See, e.g.id. at 669-71

(employer/employee)Jonathan Woodner Co. v. Bden 665 A.2d 929, 935 (D.C. 1995)

(landlord/tenant).

Here, reasonable jurors could believe Bahi’'s conduct—especially when viewed in the
light of hisrelationship with the Manaswas outrageous and extreme. Blaad permission to
enter the Manns’ homdutthat permission was implicitly conditioned on his agreement to not
enter the lockedreas btheir home(and, it should go without saying, to red¢al fronthe Mann.
SeeAmend.Compl.  31. He was in a particular position of trust givenhbatasresponsible
for providingmedical care to David, whom Bahi knew was physically unable to care for himself
Seeid. 1 21. Taking the allegations in the complaint as tagethe Court must at this stagahi

intrudedinto locked areasf the hous@n multiple occasionfor the purpose of stealing property.



Seeid. 11 31-34. On one of those occasiorsg enteredvera’s locked bedroorm the middle of
night, rummaged through her closetd belmgings and stole valuablesld.  39. When Vera
confronted him, he told her to be thankful that somessevould benefit from the stolen items.
Id. 1 40. This behavioris brazen andizarre to say the least. For many, encountering an intruder
in their bedroomat nightwould be terrifying It would be particularlyetrifying for someone in
Vera’'s predicament: by her own account, she was physically frail and homebound,refade¢he
unable to flegeseek assistance, or regifineeded)whenencountering an intrudeiSeeid. § 52.
Bahi was well aware of Vera’s physical limitatierbe had been hired precisely because she was
unable to care for David, and he had spent montN&ra’s company by the time the nighttime
incident took place Reasonable jurors could fitbat, in the context of a nurse hiredpmvide
care for a fraibend vulnerable elderly couple, breaking iatoedroom at night, stealing, and then
telling the victimto be thankful for the theft, is beyond the bouofddecencyn a civilized society.

Bahialsoargues that the Manns’ claim must fail because tilasg not alleged anghysical
harmresulting from their distress Bahi’s conduct. But D.C. law does not require that a plaintiff
suffer physical harm as a result of his or her emotional distress. The D.Co€Appeals has
addressed this misapprehension head on, explaining: “Our cases have lomizeectmat a
plaintiff may recover damages for mental suffering unaccompanied by phygiusal as part of
his recovery for an intentional tort.Parker 557 A.2d at 13223 (wllecting cases)see also
Burnett, 102 F. Supp. 3d at 190-91 (permitting recovery without physical injury).

It is truethat the D.C. Court of Appeals has occasionally framed the second prong of the
test as requiring “the plaintiff [to] demonstrate ‘an intent on the part of the @ltegéeasor to
cause a disturbance in [the plaintiffemotional tranquility so acute that harmful physical

consequences might resultWood 979 A.2d at 77 (second alteration original) (quotiterling



Mirror of Md., Inc. v. Gordon, 619 A.2d84, 67 (D.C. 1993)). From this, Bahi argues that Vera

Mann has not pleaded sufficient harm to sustain her claim of [I&€&eDef.’s Mot. to Dismiss
[ECF No. 101] at 89; Def.’s Reply [ECF No. 19] at 4ee alsdVood 979 A.2d at 78 (“crying,”
and feelng “shaken” and like a “pariah” in the neighborhood are not sufficient for lI&IDnY;

Futrell v. Dep't of Labor Fed. Credit Union, 816 A.2d 793, 808 (D.C. 2003) (“mental anguish”

and “stress” are not sufficient for IIED claim). But the analysiViood focused orhow the
mildness of the plaintiff's claimed harm indicated that the conduct in questai‘quite

underwhelming rather than outrageou$Vood 979 A.2d at 78 And Futrell did not consider the

issueof the plaintiff's physical harm at all, beyond reciting this formulatiothefrule. Futrell,
816 A.2d at 808. Neithdfutrell nor Wood then, give the Court any reason to believe that
Parkets clearstatement on the topic is no longer good l&tence the Court will follow Parker
andreject Bahi's argument to the contrary.

CONCLUSION

For the reasons explained abophkintiffs have alleged sufficient facts to state a claim for
intentional infliction of emotional distress. Whether the events occurreldiasffs allege, and
whether Bahi’'sconduct issufficiently outrageous for plaintiffs to prevail on that claime a
guestions of fact that must be further developed through discovery, and ultioet&lgd by a
jury. Bahi’'s motion to dismiss willhereforebe denied A separate order has been issued on this

date.

/s/

JOHN D. BATES
United States District Judge

Dated: March 172017
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