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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID E. MANN & VERA D. MANN

Plaintiff s,

V. Civil Action No. 16-949(JDB)
CONSTANT OTTRO BAHI, et al.,

Defendans.

MEMORANDUM OPINION

Drs. David Mann and Vera Mann are an elderly couple who claim they were brazenly
robbed by their irhome nurses. Their son, James, hired professional nurses for them threugh Tri
Cities Nurses Registry and Helpmates, Inc. The Mdmimg multiple tort claims against the
nurses and Tr€ities. They also bring a claim against-Tities under the District of Columbia’s
Consumer Protection Procedures Act, alleging thaCitres operated without the required license
in the District  Columbia. The Manns and Tri-Cities now both move for summary judgment on
that claim. As explained below, the Court will deny both motions.

BACKGROUND

l. Factual Background
The facts relevant to this claim are largely undisptt&tie summary that follosvis based
on undisputed facts except where noted. A more complete explanation of the fact$orand be
in this Court’s March 17, 2017, OpinioigeeMem. Op., Mar. 17, 2017 [ECF No. 36].
Drs. David E. Mann and Vera D. Mann “are an elderly married couple” who have lived in

the District of Columbia for 30 years. Am. Compl. [ECF N@] ¥ 1. Each plaintiff is referred

! The facts about the conduct of the individual defendants are disputede Inot aelevant here.

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2016cv00949/179192/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2016cv00949/179192/38/
https://dockets.justia.com/

to by his or her first name to avoid confusion. As of December 2016, they were lyetiwr92Id.

J. Mann Decl[ECF No. 2912] 1 4. In February 2015, David underwent surgery and an extended
hospital stay; their son James determined that David would need private nursinigirag his

stay in a rehabilitation facility and at home after returning from the hospiéd.” Stmt. of
Undisputed Facts [ECF No. 28] 11 10, 15. James hired nurses to provide this care through Tri
Cities. Seeid. 1 14; J. Mann Decl. |1 4-7.

Tri-Cities Nurse Registry and Helpmates, Inc., doing business as CapytdNi@ses,
provides two options for nursincare. SeeAm. Compl.q 18 Customers mayire Licensed
Practical Nursewho are employed by the compan. § 19. This service is known as “Capital
City Nurses Healthcare Servicedd. Alternatively, customers mayire “qualified, independent
caregiver[s]” through its referral service, known as Capital City &uReqgistry.ld. 1 20; Def.’s
Stmt. of Undisputed Facts [ECF No.-3[L{f 3. The nurses available through -Qities’
registry are all licensed and operasaradependent contractorBef.’s Smt. of Undisputedracts
19 24. The client pays those nurses directly, and also pays a referral feeCitiegrifor “each
shift that a client accepts services from a referred caregiler{{ 6-7.

Jamesultimately decided to use the referral service to hire two primary caregiveverfa
and David. Am. Complf 21; J. Mann Decl. § 7. He chose the referral service because it was
“more economical” and would allow his parents “to independently accept ortregezdregivers”
that the company referred. J. Mann Decl. | 7.-Clties communicated with James primarily
through two letters, both dated February 16, 2015. The first letter explained the twoftypes
services that the company provides; the secondlessibed as a “Welcome Letter” and provided
more information regarding the referral servidd. 1 ~11. The first letter stated that Capital

City Nurses Registry is a “Nursing Referral Service Agency” and that Ca&pital Nurses



Healthcare Services is a “Residential Service Agency.” Ex. B [ECF No2pat 8. It did not
define these terms, or explain that they referred to licenses from théaMhiyepartment of
Health. The second letter, which contained information specific to Capital Cisg\Registry,
stated that T¢Cities was licensed in Maryland as a Nursing Referral Service Agedcat 9. It
also stated that “in accordance with State regulations, the State of Margsrestablished a
Nursing Referral Service Agency Hotline” and provided that phone nunidheait 10. It did not
mention any license in the District of Columbia. James was responsible for nadlkaighe
arrangements on behalf of David and Vera, and he pai@ites referral fees as well as the
nurses’ fees. PIsStmt. of Undisputed Facts14.

Beginning in March 2015, Constant Ottro Bahi and Marie Potewesxe the Manns’
primary daytime and nighttime caregivers, respectivaiy. Compl. 1 21 WhenBahi or Poteman
were unavailableTri-Cities referredsubstitute caregiverene of whom waMariatu Sesay.Id.
194, 22. Generally, the Manns were alone in their home with Bahi, Potemarsagr Bk  25.

Over the next several months, the Manns noticed several ishgohe missing from their
home, anahoticed Bahi, Poteman, and Sesay acting suspicio@ggid. 11 2649. According to
the Manns, Vera also noticed Bahi entering portions of the house that were behind locked doors
andthat Bahi was not meant to entdd. § 31. These suspected the#ise recounted in detail in
the Court’s prior opinionSeeMem. Op., Mar. 17, 2017, at4. As TriCities acknowledges, at
one time Vera reported one of Sesay’s suspected thefts-itiegs. Am. Compl. 36; Answer
[ECF No. 13] § 36. According to th@aintiffs, Tri-Cities responded that they had not received
any other complaints about Sesay, and took no further actionCampl.J 36. According to the
Manns, when Sesay was later assigned to cover a sltifieatresidencethey did not permit her

to enter the housdd. 1 37.



I. Procedural and Statutory Background

Vera and David filed this lawsuit in the D.C. Superior Court in April 2016, and filed an
Amended Complaint in May 2016. Defendants removed the suit to federal court on the basis of
diversity jurisdiction. SeeNotice of Removal [ECF No. 1] at 1; 28 U.S&38 1441, 1446, 1332.

In March 2017 this Court issued a Memorandum Opinion denying defendant Bahi’'s motion to
dismiss one count against him. Now, the plaintiffs have fedotion for partial summary
judgment on count ten, the Consumer Protection PuresdAct (“CPPA” or “the Act”)claim,

and defendant T4Cities has filed a crosmotion for partial summary judgment on the sanhaém.
SeePls.” Mot. for Partial Summ.. JECF No. 29]; Def.’s CrosMot. for Partial Summ..JECF

No. 31].

The Mannscontendthat TriCities operated an unlicensed nurse staffing agency in the
District of Columbia, and that it presented misleading information abolitetssing status to
James Mann, in violation of thePPA The merits of that claim stem from a differenice
Maryland and D.C. laws requiring licenses for agencies providing nursieg cislaryland
provides one license for agencies that employ hoane nurses, and another license for agencies
that provide referrals to nurses who are independent contraces.Md. Code 8§ 1HA
(Residential Service Agencie®). 8 194B (Nursing Referral Service Agencies). The District of
Columbia, on the other hand, requires a license for “nurse staffing agencies,” wisicemploy
their nurses, without specifying a diféat license for agencies that refer independentractor
nurses.SeeD.C. Code 88 44051.01-.18Nurse Staffing AgencAct). The Manns argue that
D.C.’s licensing scheme only permits -TGities to provide services by employed nurses; it does
not permit an agency to provide referrals from independentractor nurses at aHand thus TH

Cities operation of the Capital City Nurses Registry in D.C. violates the ilncesimtute.



The CPPA, in turn, forbids a variety of unlawful trade practices anblshes an
enforceable right to truthful information from merchants about consumer goods awcdsénat
are or would be purchased, leased, or received in the District of Coluri@ell.C. Code 8§88 28
3901 to 283903 (CPPA)id. § 283901(c) (establishing enforceable right to truthful information).
It defines a “trade practice” as “any act which does or would create, alter, rapaishf make
available, provide information about, or, directly or indirectly, solicit oerofbr or effectuate, a
sde, lease or transfer, of consumer goods or servicgks.’8 283901(a)(6). Section 28904

contains a nonexclusive list of unlawful trade practicéseAtwaterv. D.C. Dep'’t of Consumer

& Requlatory Affairs 566 A.2d 462, 466 (D.C. 1989) (list is nackusive) It states that:

It shall be a violation of this chapter, whether or not any consumer is in fdedmis
deceived, or damaged thereby, for any person to:
(a) representhat goods or services have a source, sponsorship, approval,
certification, accessories, characteristics, ingredients, usesithermrequantities that
they do not have,
(b) represent that the person has a sponsorship, approval, status, affiliation,
cettification, or connection that the person does not have;

(d) represent that goods or services are of particular standard, qyralitg, style, or
model, if in fact they are of another;

(e) misrepresent as to a material fact which has a tendencighead;

(e-1) represent that a transaction confers or involves rights, remedies, or obligations
which it does not have or involve, or which are prohibited by law;

(f) fail to state a material fact if such failure tends to mislead;

(f-1) use innuendo aambiguity as to a material fact, which has a tendency to
mislead;

(s) pass off goods or services as those of another.

D.C. Code § 28904. The CPPA also identifies several other D.C. statutes for which “violat[ing]
any provision” of those statutes, or certain portions of those statutes, is afulitrizae practice
under the CPPASeeid. § 283904(y)<£hh). In addition to enabling the proper state agency to
enforce its terms, the Act also creates a private cause of action: “A consumiaiimgay action

seeking relief from the use of a trade practice in violation of a law of thadbis Id. § 28



3905(k)(1)(A). The CPPA instructs that it “shall be construed and applied liberaligrnote its
purpose,” id8 283901(c), and that one of imirposes is to “assure that a just mechanism exists
to remedy all improper trade practicesl.’ 8 28-3901(b)(1).

The Manns cotendthat TriCities’ action of offering its services in D.C., and its statement
that it was licensed in Maryland, implied thiatvias licensed in D.C., when in fact it was not, and
therefore was an unlawful trade practice in violation of 8284(a), (b), (d), (e), (&), (f), (F1),
and (s) of the CPPA. They seek $624,000 in statutory damages based on the statutory maximum
of $1,500 for each referral that T@ities provided, as well as attorney’s fees and an injunction
ordering TriCities to cease operating an unlicensed nurse staffing agénegities, on the other
hand, responds that D.C.'s Nurse Staffing Agency Act simply does not applencies that
provide referrals, and thus it did not violate that act. Becaus@ifles accurately represented its
Maryland licenses and was not required to obtain any D.C. license, it argues, it cidage e
an unlawful trade practice in violation of the CPPA.-Ciiies also maintains that plaintiffs lack
standing and that even if it did violate the Nurse Staffing Agency Act, pfaihtive no cause of
action under the CPPA. Finally, it argues that even if plaintiffs prevail,afeegnly entitled to
$1,500 in damages.

The Court finds that David Mann hasanding and &PPAcause of action, and that there
are genuine disputes of material facts as to whdtheCities violated the CPPAThe Court will
therefore deny both motions for summary judgment.

LEGAL STANDARD

Summary judgment is appropriate where “there is no genuine dispute asnaiznial
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. Séég)arly

who would bear the burden of proof at trial bears the same burden at summary judseeent.



Celotex Corp. v. Catrett, 477 U.S. 317, 322—-23 (1986). In determining whether there exists a

genuine dispute of material fact sufficient to preclude summary judgmenirt must regard
the nonmovant’s statements as true and accept all evidence and make all inferences in the non

movant’s favor.SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). A court may

not “make credibility determinations or weigh the evidendeopez v. Council on American—

Islamic Relations Action Network, Ind26 F.3d 492, 496 (D.C. Cir. 2016) (internal quotation

marks omitted).

A non-moving party, however, must establish more than the “mere existence of ikascinti
of evidence” in support of its position. Anderson, 477 U.S. at 252. Moreover, “[i]f the evidence
is merely colorable, or is not significantly probative, summary judgmento@mayanted.”ld. at
249-50(internal citations omitted). Summary judgment, then, is appropriate if thenovart
fails to offer “evidence on which the jury could reasonably find for the [non-movait] &t
252. In evaluating cross-motions for summary judgmétjhe general standards for sumgnar
judgment do not change”: the court musbristrue all facts andferences therefrom in favor of

the party against whom the motion under consitilen is madé. Calumet River Fleeting, Inc.

v. Int’l Union of Operating Engs., Local 150, AFL€I0, 824 F.3d 645, 647-48 (7th Cir. 2016)

(internal quotation marks omitted).

DISCUSSION

l. David Mann Has Standing

The “irreducible constitutional minimum’ of standing consists of three elemente T
plaintiff must have suffered (1) an injury in fact, (2) that is fairly traceablthe challenged
conduct of the defendant, and (3) that is likely to be redressed by a favorable judisiainde

SpokeqInc.v. Robins, 136 S. Ct. 1540, 1547 (2016) (quoting Lujan v. Defenders of Wildlife, 504




U.S. 555, 560 (1992)) (internal citations omitted). The injury in fact must be both “toaack
particularized” and “actuar imminent, not conjectural or hypotheticaltijan, 504 U.S. at 560.

Only one party must have standing to satisfy Article III's requiremeéaéeRumsfeld v. Forum

for Academic and Institutional Rights, Inc., 547 U.S. 47, 52 n.2 (2006).

Tri-Cities agues that David does not have standing to bring this claim bebausever
purchased services fronridCities—rather, his son James digand therefore David was not
misled and did not suffer an injuryThe Mannsrespond that th€PPAcovers “consumers” in
addition to “purchasers,” arnttiereforethe company violated the act even if no one was misled.
The parties’ arguments have tangledtl various elements of standing, and have confused the
issue of constitutional standing with the question of whoaeause of action under the Act.
Nonetheless, the Court finds that David has standing to pursue his CPPA claimBuy&ings.

Although it might violate the CPPA to present misleading information even if no one was
misled, a private plaintiff cannot bring a suit in federal court to enforce that gldess he or she
has suffered an injury in facEeeSpokeg 136 S. Ct. at 1548. While Congress, or in this case the
District of Columbia, may “define injuries and articulate chains of camsdhiat will give rise to
a case or controversy where none existed bgfaeplaintiff must still suffer a concrete and
particularized injury to satisfy the requirements of Article Idl. at 1549 (quotindLujan, 504 U.S.
at 580 (Kennedy, J., concurring in partD.C. law is clear that the CPPA is meant to extend as
far as Article I1lI's requiements will permi#—but it cango no further than thatSeeFloyd v. Bank
of Am. Corp., 70 A.3d 246, 2552 (D.C. 2013) Thus, if David hadnly alleged that T+Cities
violated the CPPA withoudlso alleging that he was misled or that he suffered any htrat

would not be sufficientSeeHancock v. Urban Ouitfitters, In@30 F.3d 511, 514 (D.C. Cir. 2016)

(finding two customers had no standing against merchant who asked for their mZpwdozte



making a sale in violation of the Act because customers alleged no ls@emaisdMeyers v.

Nicolet Restaurant of De Pere, LI (43 F.3d 724, 728 (7th Cir. 2016) (similar).

But Davidhasallegal that he suffered actual harm.eldlaims that his agestJames, who
the parties do not dispute was acting on David’'s behaHs actually misled by TCities
misrepresentations and omissiofSgel. Mann Decl. { 15 (“I would not have selected the Registry
for my father had | known in February 2015 that it was required to be, but was not, licensed by the
D.C. Department of Health”)As a result, David received care from a merchant whose services
he would not have otherwise received, had James not been niddedl further claims thaten
sufferedadditionalinjury in the form ofallegedlysubpar care provided by the nurses who- Tri
Cities referred. Hence, he has alleged actual injumyfact, even if that injury was not that he
himselfwas misled. This is sufficient for Article Il steding.

Tri-Cities core argument seems to be one of traceability, not injury in-fihett is, that
David cannot take advantage of thBPAbecause he himself did not purchase any services from
Tri-Cities. Leavingasidethe question whether James’ actions as his father's agent could be
attributed to David, for the issue stianding the traceability requirement of Article Il does not
require that the defendant’s actions be “the very last step in a chain of@a@uleaiding to the

plaintiff's injury. SeeBennet v. Spear, 520 U.S. 154, 169 (198%)..exmark Intl, Inc. v. Static

Control Components, Inc., 134 S. Ct. 13T1386-1391 (2014)distinguishing proximateause

test for determining plaintiffs authorizéaol sueby statute from Article Ill standing). Rather, itis
enough that the injury be “fairly traceable to the challenged conduct of the deféen&Gee
Spoke 136 S. Ct. at 4/-48. As to whether the CPPA protects David although he never directly
purchasedny services from TiCities, that is a question of statutory interpretation, not of Article

lIl standing. SeeLexmark 134 S. Ct. at 1387-88 hat question is analyzed below.



[l The Act Creates a Private Right of Action

A. The Act Protects “Consumers” As WellAs “Purchasers”

The Manns contendhat the Act protects “consumers” as well as “purchasers,” and
therefore protectBavid. TriCities disagrees. Although the parties frame this as a debate over
standing, it is not. Rather, this is a dispute over whether David’s injury faliswtihe class of
plaintiffs whom [the D.C. Council] has authorized to sue under [the CPP3¢eid. at 1387.
Whether David is within that class is determined by two inquiries: whether hétls the zone
of interests protected by [the CPPA]” and whether his injury is “proximagelged by violations
of the statute.”ld. at 1388—90.

How demanding the zone of interests inquiry is depends on the nature of the statute.
Where, as here, the statute is designed to be broadly remedial, the test espacially
demanding.” Id. at 1389 (internal quotation marks omittedgeD.C. Code § 2&8901(c) (the
CPPA “shall be construed and applied liberally to promote its purpage8)283901(b)(1) (the
CPPA's purpose is to “assure that a just mechanism exists to remedy afiémijpadle practices”).

The proximate cause inquiry “bars suits fdegéd harm that is too remote from the defendant’s
unlawful conduct.” Lexmark 134 S. Ct. at 1390 (internal quotation marks omitted). Although
“not easy to define,” it is a familiar concept: “The question it presents is whbthbarm alleged
has a suiciently close connection to the conduct the statute prohibits.”

As with all statutory interpretation questions, the text is the first place to ldeke, the
text of the statute is clear. Section2805(k)(1)(A), which authorizggrivate plaintifs to bring
suits, states thaf&] consumer may bring an action seeking relief from the use of a trade practice
in violation of a law of the district.” D.C. Code §-28905(k)(1)(A). The “definitions” section

states that “‘consumer’ means . . . a penstwo . . . does or would purchase, lease (as lessee) or

10



receive consumer goods or services . . 1d."8§ 283901(a)(2)(A). The Act’s inclusion of both
those who “purchase” anithosewho “receive” products and services within the definition of
“‘consumer’makesit plain thata plaintiff need not actually pay for the services herself to claim
the protections of the Act. The Court has no reason to infer that the use of the word &dnsum
in 8 28-3905(k)(1)(A) means something differéntv it isdefined bythe Act.

Moreover, the aim of the statute is to “establish[] an enforceable right to truthfu
information” in part that so consumers may make informed choittes§ 283901(c). David
became a “consumer” of T@ities services, rather than its competitors, because James allegedly
received untruthful information about whether-Tities was licensed in D.C. David’s injuries
therefore “have a sufficiently close connectiothi® conduct the statute prohibitd.&xmark 134
S. Ct. at 1390.David is undoubtedly, then, within the zone of interests protected by the Act and

his injuries were proximately caused by violations of the statute.

B. The CPPA Creates A Cause of Action FoFalse Information About
Licensing Under The Nurse Staffing Agency Act

The Mannsargue that TrCities implicitly communicatedhat it was properly licensed in
D.C. when it was not, and that this inaccurate representation is an unlagdgilptractice unde
theCPPA Tri-Citiesresponds that evehit did violate theNurse Staffing Agency Acthe CPPA
does not create a cause of action for viofegof the Nurse Staffing Agency Act. Rather,-Tri
Cities argues, the CPPA only creates a private right @fraftr violations othe actenumerated
in 8 28-3904y)—(gg). Bothparties are only partially correct.

Section 283904 of theCPPAlists severalnlawful trade practices, and identifies certain
other D.C. laws for which any violation also constitutesialawful trade practice under tAet.
Tri-Cities is correct that the Nurse Staffing Agency Act is not listed in subse¢yeiigg of the

CPPA as an act for which any violation constitutes an unlawful trade pra&udeit does not

11



follow that TriCities alleged misrepresentatioof its licensescannot be an unlawful trade
practice. Indeedhe text of the statute amC. case lawndicate quite the contrary.

The text of the generally applicable subsections 83904 outline numerous watisat
a merchant might mislead a consum&ee, e.qg.id. 8 283904(a) (“misrepresent that goods or
services have a source, sponsorship, approval, certification . . . that they do not have”), (e)
(“misrepresent as to a material fact which has a tendenayigiead”). Nothing in that text
indicates that a merchant’s misrepresentation of whether it complied with a licetedinigis
exemptfrom these generally applicable descriptions of unlawful trade practicess uhigs
licensing statute is also list@d subsections (y)—(gg

The cases confirm this readingheD.C. Court of Appealtasexplained that[a]lthough
8 283904 makes a host of consumer trade practices unlawful, its list of such pracscestwa
designed to be exclusive.’Atwater, 566 A.2dat 466 In particular, “the statute obviously
contemplates that procedures and sanctions provided by the Act will be used te éafdec
practices made unlawful by other statutes” including those not listed ¥88(2B Id. The court
explainedn Atwaterthat the legislative history further confisthat the CPPA “may be used even
when other laws provide ‘different enforcement procedures and mechanisnat467 (quoting
Comm.on Public Servs& Consumer Affairs, Report dBill No. 1-253, Mar. 24, 1976, at 24).
Private plaintiffs, in additioto the enforcement agency, mikgwise pursue this same breadth of

unlawful trade practicesSeeOsbourne v. Capital City MortdCorp, 727 A.2d 322, 32%D.C.

1999) ({Wi]hile the CHPA is broad in the conduct it proscribes, even more important perhaps is
the array of enforcement mechanisms it contains,” including privaileactions). Thusgeven
when consideringprivate actions brought by consumers, “the CPPA’s extensive enforcement

mechanisms apply not only to the unlawful trade practices proscribed b§3238but to all other

12



statutory and common law prohibitionsId. at 325-26. The gain text of the statte andthe
relevant D.C. case lawonfirm that a merchant that presents misleading information about its
services in violation of another statute commits an unlawful trade practiceifdliat statute is
not specifically enumerated elsewhere in the CPPA

The two casesri-Citiesrelies on do not support its argumemthe contrary-in fact, they

support the plaintiffs’ case. T@ities argues thaGomez v. Indepndent Managementof

Delaware Inc, 967 A.2d 1276(D.C. 2009) stands for the proposition ah only the acts

enumerated in 8§ 28904 can be enforced through the CPPA. But that case holds no such thing.
In Gomez a tenant ssociation claimed thale landlordcorporationviolated the CPPA because

it violatedthe Rental Housing Conversion and ealct, which governs sales of certain terant
occupied buildingsld. at 1285. The D.C. Court of Appeals did hold that the defendant could not
be liable for an unlawful trade practice under the CPPA for violating tleefA8abecause that act
was not enumerated in §8-3304. Id. at 1286-88. But the court explained that this waséhee
“landlord4tenantrelations”are explicitly excludedfrom the CPPAthe only exceptioims certain
realestate transactiarithat arespedically enumerated in the Aceven though thegnight affect
landlordtenant relationshipsSeeid. at 1286nn.10 & 12(explainng legislative changes to the
CPPA to include “real estate transactions,” although not lantéorant relations D.C. Code §
28-3903c)(2)(A) (“The Department may not . . . apply the provisionsaaition28-3905 joutlining

enforcement procedures] to..landlordtenant relations). Thus,Gomezprovides no support for

Tri-Cities argument.

Tri-Citiesalsorelies onthebereme®. Capital One, N.A., 933 F. Supp. 2d 86 (D.D.C. 2013)
aff'd, 573 F. App’x 2 (D.C. Cir. 2014) (per curiarfionprecedentialfor the same propositier

which Iheberemglike Gomez does not support. lilneberemea homeowner sued his bank over

13



his mortgage. The homeowner alleged thatbank’s communications with him amith credit
reporting agencies, and the bank’s failuwerdécord the mortgage at the registry of deedse
unlawful trade practices under tR#PA. Id. at 106—09 Several of the plaintiff's claims were
preempted by federal law, but as to the claims that the bank’s communieati@ensiisleading in
violation of the CPPA, the court considered those on the merits and determined that the bank’s
communications were accuratkl. at 107408. The court then considered the plaintiff's separate
claim that regardless of whether those communications were misledugngank’s failure to
record the mortgage violated a different D.C. law, and therefore violated #&. G&. at 108-
09. The court rejectdtiatclaim because the CPPA did not enumerate the recording statute as one
for which any violation is an unlawfuiade practice under the CPPW. at 109. This, lik€&somez
actually strengthens thdanrs’ argumentrather than weakens it. ThMannshere do not claim
that violating the Nurse Staffing Agency Act is a per se violation of the Ciédilike hebereme’s
claim that violating the recording statute was a per se violation of the CPPA. ,Riaglyeclaim
that TriCities providing misleading informaticabout whether iteld the proper license, and that
misleading information violated the generally applicghavisions of the CPPA.

Hence,the relevant precedent supports the plaintiffs’ positibriTri-Cities presented
misleading or untruthful information about whether it was properly licensed in D.6y ion& of
the various ways outlined in 8§ 2804(a),(b), (d), (e), (el), (f), (1) or(s), thenthe Mannshave
a cause of action under the CPPA.

. Plaintiffs’ Claims

A. The Nurse Staffing Act Applies toTri -Cities
A key premise of th&anns CPPA claim is that TrCities was required to obtain a license

under the Nurse Staffing Agency Act and that it did not doTBo-Cities argues that the Nurse

14



Staffing Agency Act does not apply referral agencies-like its registry service-andtherefore
any statement implying that it was fully licensemlld not benunlawful trade practice under the
CPPA. This issue of D.C. law is a question of first impression. However, the Conctudes
that the Nurse Staffing Agency Act does apply to referral agencies, and tbérafGities was
required to obtain that kense to operate in the District.

The Nurse Staffing Agency Act of 2003 states that “[a] nurse staffing agdradl be
licensed by the Department [of Health] before providing or referring arsing personnel . . . to
a health care facility or agency,toran individual[.]” D.C. Code § 4405103. A “nurse staffing
agency” is definedsa“any person, firm, corporation, partnership or other business entity engaged
in the business of providing or referring nursing personnel, to a health céitg éacagency, or
to an individual, for the purpose of rendering tenappnursing services within the District of
Columbia.” Id. 8 441051.02(7). There areghree explicit exceptionsA nurse staffing agency
“does not include . .[a] nurse staffing program epated by a health care facility solely for the
purpose of” providing nursingersonneht that facility; a]n entity operating solely as a home
care gency’; or “[a]ny nursing personnel providing or referring their own services . . . without
the direct or indirect assistance of a nurse staffing agemdy8'44-1051.02(7)(A}C). The D.C.
Department of Health issues regulations implementing the Nurse StaffingcyAgeh See
generallyD.C. Mun. Regssuld. 22-B, 88 49006-99. Thesenclude a variety of standards designed
to protect health and safetifor examplea nurse staffing ageneyust adopt specific procedures
for documenting and investigating complaints aghiits personnel anébr reporting certain
incidents to the Departmengeeid. 88 4905, 4999.Additionally, “[a]ll nursing personnel and
health aides . . . must be employees of the nurse staffing agddc§.4904.1. Complying with

this requirement is, of course, incompatible withCities business model for its registry service.

15



It is undisputedtat TriCities does not hold a nursafing agency license from the D.C.
Department of HealthSeePls.” Sint. of UndisputedFacts § 4; Answer 11 10690. Likewise, t
is undisputed that TCities is a “business entity engaged in the business of . . . refeuisigg
personnel . . . to an individual[] for the purpose of rendering temporary nursing semicashe
District of Columbia.” SeeD.C. Code § 44.051.02(7). It thusappears from the text that Tri
Cities registry service falls within the terms of the Nurse Staffing Agexaty

Tri-Cities, however, argues thidte Nurse Staffing Agency Act does not appityall It
argues that if thé\ct applied to THCities’ registry servicethat wouldeffectively outlawthis
business modelwhich would be an absurd result. The DcGunciland Department of Health
could not have intended to deprive D.C. residentse¥aluable service that a registry, rather than
an agency that engys it nurses, provides. Thecfis better construed, the argument g@es
regulating agencies that directly employ nuisather than referring nurses) and only provide care
in a health care facility. nl support of this argument, Tdities points to the text of thec# and
argues that the registry does not “render[] temporary nursing serviagt it only refers clients
to licensed professionals who render those servitesCitiesalso points to the Nurse Staffing
Agency Act’s legislative historyspecifically testimonyrovidedto the D.C. Counciin support
of theAct thatemphasies that thé\ct is geared towards nursing care in a facitised context.
SeeD.C. Comm. Rep., B5-123 (June 13, 2003). Finally, Tdities argues thaapplyingthe
Nurse Staffing Agency Act’'s requirements to an agency that providesme care would
eliminate the distinction between Nurse Staffing AgenaresHome Care Agencies

Although not frivolous, none of T+Cities arguments are consistent with the plain text of
the statute. The Act itself explicitly includes busimsshat refer (rather than only provide)

nursing personnel, whether to a facility oriadividual. Indeed, as # Act explicity states, a
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“nurse staffing agency” is “any . . . business entity engaged in the business diigovieferring

nursing personnel, to a health care facility or agency, or to an individialC. Code § 44

1051.02(7Xemphasis added)Nor does the Act include any limitation on the setting in which an
individual might hire personnel through a nurse staffing agefacglient might use a nursing
agency to provide for private nursing care in a health care facility or in Imerdrome, jusas
David Mann did hereThus thered simply no support in thé\ct's text forTri-Cities’ argument
thatthe Actitself excludes referrals or excludes agencies that praadeto individuals(in any
setting) directlyrather than to health care facilities.

The legislative history likewise provides scant support forClties’ position. The
Committee Report includes summaries of comments from the public and officidle at
Department of Health. Two of the commentsrdflect the assumption that tAet will regulate
agencieshat provide personnel to health care facilities; but another comment emphizsizase
of the act in regulating agencies that provide personnel to “health cargefaeahdindividual
patients.” CompareD.C. Comm. Rep., B. 2523at 5(Statement of Denise Pope, Dept. of Health)
(emphasizing facilities)and id. (Satement of Karen V. ScipiSkinner, Dept. of Health)
(emphasizing facilities) witid. (Statement of RobeMalson, D.C. Hospital Assoc.) (mentioning
both facilities and individuals). One could conclude from th&ory that theD.C. Council
anticipated that it would be more common for nurse staffing agengiesuiale or refer nurses to
health care facilitiesatherthan to individuals. Butegardless, while these statements might shed
somelight on the maning of the statutory text, thegannot contradict the textAnd the text by
its terms,applies to agencies that refer nursing pemsbto an individual SeeD.C. Code § 44
1051.02(7). Nor does the tepiace any limitation omvhether that individual woulde receiving

nursing care in a home setting, or a different settiiipe legislative history then,does not

17



persuade the Court to adopt-Qities’ argumat that the Nurse Staffing Agencies Actyapplies
to agencies providing, rather than referringgsing personnel to health care facilities, rather than
individual homes.

Tri-Cities argument regarding home cargeacies is more persuasive, but ultichate
unavailing. The D.C. Council is “presumed to have acted rationally and reasonablyiiuand t
“courts eschew interpretations that lead to unreasonable results, that creats afgusstice, or
that produce results at a variance with the policies intended to be furthetellegislation.” In
re C.L.M, 766 A.2d 992, 996 (D.C. 200{ipternal citations omitted) To interprettwo statutes
in a manner that would render one nonsensical or superfluous would be inapprophiatés
especially trudnere, wherghe Nurse Staffing Agency Act creates a specifieepkion for home
careagenciesjndicatingthat theD.C. Councilconsidered and specifically determined how these
statues would interactThe HealthkCare and Community Residence Faciliiggpice and Home
Care Licensure Act of 1983 (Home Care Aesjablishesicensing requirement®r a variety of
health care entitieslt defines a “home care agency” as “an agency, organization, or distinct part
thereof . . . that directly provides skilledrsing services and at least one other therapeutic service
to an individual, in his or her home or in a community residence facility, who is sigdhahas a
disability.” D.C. Code 8 44601(a)(7). A “community residence facilityis “a facility that
provides a sheltered living environment for individuals who desire or need such an environment
because of their physical, mental, familial, social, or other circumstamcewho are not in the
custody of the Department of Correctiongd. § 44-501(a)(4).

Tri-Cities argues that if the Nurse Staffing Agency Act applies to agencies tbat ref
nursing personnel to individuals for care within those perdumsies, then it essentially requires

all such agencies to be licensed undeth the Nurse StaffinghgencyAct and the Home Care
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Act—which would contradict thexpress text of the Nurse Staffing Agerfast’'s exception for
home care agenciesBut the text in questioactuallyresolves this problem. By its terms, the
Nurse StaffingAgencyAct states that “[the term ‘nurse staffing agency’ does not includdajn.
entity operatingsolely as a home care agency, as defined by $0Ka)(7).” Id. § 44
1051.02(7fB) (emphasis added). The implication is clear: an entity that provides nursing care t
an indivdual onlyin his or her home may obtainhamecare gency licese without needing to
obtain a mrsestaffing agency license.But an entity—like Tri-Cities—that provides nurses to
individuals whether the client is in a facility or in his or her own home must obtain Inotisea
staffing agency license and a home care agency licénseneets the criteria for both of those
acts? Cf. J. Mann Dec. 1 12-13 (Tri-Cities referred nurses to care for David both in a
rehabilitation facility and at his homenterpretingthe two statutem a manner that would require
certain entities to obtain both licenses in the akirseribed scenario is entirely consistent with
the Nurse Staffind\gencyAct’s limited exception focertainhome care agencigsse., thos that
only provide inrhome care) Thus, 8 441051.02(7) does not support -Rities’ theory that the
Nurse StaffingAgency Act applies only to agencies that provide nurses for health caredsciliti
Hence,based on the undisputed facts,-Tiiies wasrequired to obtain a nurse staffing
agency license for its registry service and it did not so do. The Court acknowledgesdiad r
the Nurse Staffind\gencyAct in this manner functionally means a true registry ser+oee that
refers independent contractor nurseslients—cannot operate in D.C. Whether that is a desirable
outcome is for thé.C. Council orDepartment of Health to determine, and to addtessugh

legislaton or regulationf appropriate.

2 Although theMannsnote in a footnote that F€ities does not hold rome @reagency license, neither
party hassquarelyraised or briefed the issue ohether it was required to obtain one, whether it does in fact hold
such a license, and whether any lack of a homeaggncy license could constitud@ unlawful trade practice under
the CPPA. The Court expresso view on those issues.
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A. Whether Tri-Cities’ StatementsWere Unlawful Trade Practices Is a Factual
Question

There is no disputeegardingheinformation that THCities conveyed to Jam&&nn Tri-
Cities stated thadt was licensed in Marylandbut it referred nurses to David laications in D.C.
The question instead is whether offering services in D.C., or offering semide<C. while
pubdicizing its Maryland licensesimplicitly communicatedthat TriCities held the required
license in D.C. Th#&annsargue that it does, and therefore-Tities violatedvarious subsctions
of the CPPA. Subsections (a), (b), (d), and (e-1) prohibit representing that thesgoodes, or
personshave certain qualities thttey donot possessD.C. Code § 28904(a), (b), (d), (4).
Subsection (s) forbids “pass[ing] off goods or services as those of andth& 283904(s).And
subsections (g)f), and (£1) prohibit representations or omissions “as to a material fact” when
those representations or omissitiase “a tendency to misleadltl. § 28-3904(e), (), (f-1).

A court must “consider an alleged unfair practice ‘in terms of how the praetickl be

viewed and understood by a reasonable consum&alcier v. Countrywide Home Loans, 64

A.3d 428, 443D.C. 2013) (quoting Pearson v. Chung, 961 A.2d 1067, 1075 (D.C. 2098y.

the practice would be viewed by a reasonable consumer is generally a questiofuiyr t8ee,

e.qg, id.; Pearson961 A.2d at 1075 (interpretation of “satisfaction guaranteed” sign was a factual

guestion). But there are times ken it is sufficiently clear to be determined as a matter of law.

See, e.g.Alicke v. MCI Comnt’'ns Corp, 111 F.3d 909912 (D.C. Cir. 1997) (determining that

no reasonable person could interpret consumer phone contract in the mannartifieptered).
For the claims under subsections (e), (f), antl)(fa statement or “omission is material if
a significant number of unsophisticated consumers would find that information impartant i

determining a course of actionSaucier 64 A.3d at 442 (quoting Green v. H&R Block, Inc., 735

A.2d 1039, 1059 (Md. 1999)adopting standing from Maryland law because D.C. “look][s] to
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Maryland law as instructive”); see alGolt v. Phillips 517 A.2d 328, 332 (Md. 1986) (articulating

the same test)And there, too, “[o]rdinarily, the question of materiality should not be treated as a
matter of law.” Id. (quotingGreen 735 A.3dat 1059). Although of course, there are again

exceptions. For example, {Bolt v. Phillips the Maryland Court of Appeals determined that

advertising an apartment for rent necessarily implied that thenasgrartvas properly licenseaind
that thisfact is material to a tenant as a matter of |&8eeGolt, 517 A.2d at 332—-33.

Whether information “has a tendency to mislead” is also based on the “reasonable cobnsume
standard, and is therefousuallya question of fact.SeeSaucier 64 A.3d at 442. Although a
reasonable consumer generally would not deem an accurate statement to be miseadeg.

Whiting v. AARP, 701 F. Supp. 2d 21, 29 (D.D.C. 2010), in certain circumstances it ceebe,

e.g, Golt, 517 A.2d 332.

Here, the Court concludes thadr all of plaintiffs’ claimsunder 8§ 283904, whether Tri
Cities statements implied that it was licensed in D.C. is a question of fact for &jueasonable
juror might find that by offering its services in D.C., JTities implied that it held the necessary
D.C. licenses. However, a reasonable juror might fistead that by identifying certain licenses
thatit did hold, TriCities did not give an inaccurate impression as to whether it heldsa
staffing agency licensén D.C. Similarly, for claims under subsections (e), (f), and (f-1), whether
Tri-Cities’ misrepresentations or omissions (if any) pertained to material facts and hdeéracte
to mislead are also questions for a jury. The Court therefore will deny both motionsfoasy
judgment, and let this factual question be determined by a jury.

IV.  Damages
The parties present different legal theories for the proper method of calgulamages.

Because there is not yet any determination of liability, the Court will resedgengnt on the
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proper calculation of damagasthis time. The parties may renetlieir motions for sumary
judgment on this issue when appropriate, or address this question through proposed jury

instructions.

CONCLUSION

For the reasons explained abovkee plaintiffs’ motion for partial summary, and the
defendant’s crosmotion for @rtial summary judgment, will both be denigtlseparate order has

been issued on this date.

/s/

JOHN D. BATES
United States District Judge

Dated: April 27, 2017
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