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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
YOLANDA BELL,

Plaintiff, :
V. : Civil Action No. 16-0959RC)

DEPARTMENT OF DEFENSE,

Defendant.

MEMORANDUM OPINION

I. INTRODUCTION

Plaintiff, Yolanda Bell (“Plaintiff’), proceedingpro se has filed suit against the
Department of Defense (“Defendant;DOD,” and “DLA”). SeePetition' (“Compl.”) [ECF No.

6]. Plaintiff alleges violations of thereedom of Information Act (“FOIA”), 5 U.S.C. § 552, and
Privacy Act (“Privag Act” & “PA”), 5 U.S.C. § 552a.

Currently before the Court is Defendant’'s Motion Summanggment(“Def.’s Mot.”),
Memorandum (“Def.’s Mem. )and Exhibits (“Def’s Exs.”) in suppojtollectively, ECF No. 16]
Defendant argueshat it conducted an adequate search for responsive documents, properly
withheld responsive information under applicable exemptions, and satisfied ieyategy
obligations under FOIA. Def.’s Mem. at 2633. Plaintiff opposes Defendant’s Motion for

Summary ddgnent. SeePlaintiff’'s Memorandum in Opposition (“Pl.’s Opf). [ECF No. 23] see

1 Plaintiff mistakenly filed her initial pleadings in theS. Court of Appeals for the District of Columbia Circoit
October 29, 2015, however, the case and operative pleadings were transfeneegutsdiction of this Court on
September 1, 20165eeMinute OrderBell v. Dep't of DefenséNo. 16-0959(D.D.C. Spt. 9, 2016).
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alsoPlaintiff’'s Exhibits in Qoposition (“Pl.’s Exs.”) [ECF No. 25]In response, Defendant filed
a Reply toPlaintiffs Memorandum in @position (“Def.’s Reply”) [ECF No. 32].

Plaintiff has alsdiiled a selfdescribed Ex Parte” Letter (“Ex P. Let.”) [ECF No. 28]
requesting certain accommodatiorisastly, Plaintiff has filed a Motion for Leave to Amend the
Conplaint and supporting Exhibits (“Mot. to Amend” & “Pl.’s MTA EX¥[collectively, ECF
No. 30], which Defendant has oppossegDefendant’s Opposition to Motion for Leave tan&nd
(“Def.’s Opp. to MTA") [ECF No. 34]. For the reasons statéerein, fendant’sMotion for
Summary Judgment is granted and Plaintiff'etidn and Letterand requests for reli¢herein
are denied.

II. FACTUAL BACKGROUND

Plaintiff was employed with the DOD’s Defense Logistics Agency (“DL#s a program
analyst from July 2011 through her termination on February 6, 20b®pl. at 2 § 1.Plaintiff
hasfiled various complaints before the Equal Employment Opportunity Commi§&&®C”),
United States Merit Systems Protection BogMSPB”), and invariousfederal district cous.
Id.; Pl.’'s Opp.at 3 Among that litigation, Plaintiffiled Bell v. Dept. oDefenseCase No. 14v-
470 (TSE) (IDD), [ECF No. 1]in the Eastern District of Virginia, on April 29, 291which is
relevant to the facts hereirin the past five yearsl&ntiff has filed eleven cases in thig@t?
Four ofthose matters are currently activ€een.1. From August 2014 through March 2015,
Plaintiff submitted approximaly nine FOIA/PA requests todlendant, as explained further

detailbelow.

2 Other than this case, Plaintiff has fil&ell v. U.S, No. 1:18cv-00738RC (D.D.C. 2018) (currently activeell v.
Dep't of DefensgNo. 1:18cv-01498RC (D.D.C. 2018) (currently activeBell v. U.S, No. 1:16-cv-02083RC
(D.D.C. 2a.8) (closed)Bell v. Dep't of the InterigrNo. 1:16-cv-02407RC (D.D.C. 2017) (closedBell v. Dep'tof
DefenseNo. 1:16-cv-02403RC (D.D.C. 2016) (currently activeBell v. Dep’tof DefensgNo. 1:16mc-01026RC
(D.D.C. 2016) (closedBell v. Dep't of the InterigrNo. 1:16mc-02434RC (D.D.C. 2016) (closedBell v. Dep’tof
Defense No. 1:15cv-01813RBW (D.D.C. 2015) (closed)Bell v. Dep't of the InterigrNo. 1:15cv-01812RBW
(D.D.C. 2015) (closedBell v. JewellNo. 1:13mc-0074#ABJ (D.D.C.2013).
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FOIA/Privacy Act Request No. 144FP-00021

On August 1, 201&laintiff submitted FOIA/PARequest{RequesiNo. 14-HFP-00021)
to DLA seekingany and all documentation containing her nailes Compl.Ex. 1b; Declaration
of Lewis Oleinick? attached as Defendant’s MenxHibit A (“Oleinick Decl?) at 2 ] 11; Oleinick
Declaration Atachment (“Oleinick Ex.”) 1. Defendantthen corresponded with IRintiff,
requesting that she narrow the scope of her request. Comg; &i2s Compl. Exs.-25; Oleinick
Decl. at 31 |1 1-2d); Oleinick Exs. 26. On August 18, @14, Raintiff repliedand narrowed her
chosen search location(s) taelve systens of records and provided additional required
documentation.ld. ThereafterDOD subjectmatter experts conducted electronic searches using
Plaintiff's name, login identification, and specificsearch terms.Oleinick Decl. at 4 1 5(e)-

2(f); Oleinick Ex.6(b). Defendant also conducted physical file searchikes.

On September 15, 2014 ef@ndant released fouompactdiscs, ontaining 416 pages of
records, located fromight of twelve designated systems of recosese documents were dated
between August 2013 and August 2014, consistiagtly ofPlaintiff’'s personnel record<Compl.
at 3 1 7;0Oleinick Decl.at4 1 2(g); Oleinick Exs. #9. Plaintiff was alsaadvised of her appeal
rights. Oleinick Decl. at 4Oleinick Ex. 7. Defendant indicates thatatiff did not pursue an
appeal and Rintiff states that she did, in fact, pursue an appleal Pl.’'s Opp. at 5. Plaintiff also
indicates that she waged a qaaint regarding theeleased dateange;Plaintiff states that she
wanted documents from hentee time period of employment, rather than the select years

provided. Pl.’s Opp. at 5.

3 Mr. Oleinick’s original Declaration, submitted with the Motion for Sumyndudgment, was inadvertently
unexecuted. After receiving notice from the CosegMinute OrderBell v. Dep't of DefenséNo. 16-0959(D.D.C.
Aug. 29, 2018), Deferaht submitted an identical executed version of the same declaGgieid, at ECF No. 36.
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FOIA/Privacy Act Request Nos. 346lFP-00001 & 00006 and Appeal Nos54APP-

00008 & 00014

On September 23, 2014amtiff submittedanothe~OIA/PA Request‘(RequesiNo. 15—
HFP-00001) from the same twelve systems of recoseking‘any and alldocumentation that
contains [her] name...all emails that contain [her] name...[and] [her] supervisoliseih [
supervisory chaifi. Compl. a4 § 8;Oleinick Decl.at 5 T Il 1; Oleinick Ex10. Plaintiff requested
documents originating between July 2011 Hreldate of the requesid. Defendant searched its
systemsof records using variations ofldntiff's name, appraisals, performance, timesheets,
evaluations, etc., to searfdr hardcopies anthroughelectronic database®leinick Decl. at 41
Il 2(b), 2(c) Oleinick Exs. 11(a), 11(b). Theearch rendered more than 3,500 recof@einick
Decl. at 78 1 1l 2(c)Hg). Thereforethe partes agreed to interim disclosuréd. Defendant
issuedaninterim disclosureon oraboutDecember 4, 20140leinick Decl. at 78 § 1l 2(cH0Q);
Oleinick Exs. 16, 17. Additionally, 46 page®f documents were released in full é8&lpages of
emailswere disclosed with redactiontd. Information was withheld purant toExemption 5 of
FOIA, pursuant to thdeliberativeprocesandattorneyelient privilege. Id.

Plaintiff withdrew her acceptance afiterim productios on December 10, 2014Compl.
at 6 1 16. Shortly thereafter, for administrative convenience, Requedb6Nd¢-P-00001 was
reassigned Request No.-H-P-00006 (Request No15-HFP-00006"). Oleinick Decl. at 8 2
(h). Defendanthenindicated that it wowl provide its full production bgpril 17, 2015.0leinick
Decl.at 9 { 112 (m). OnApril 20, 2015 Defendant released compatiscscontaining7,006 pages
of recordsin full or in part. Oleinick Decl. at 11 1 I2 (y)-2 (z); Oleinick Ex. 32. Plaintiff
indicates that 5,762 pages were withh8l&91 were partially redacteehd 3,559 were released

in full. Compl. at 12 1 34. Defendant withheld aadactedecordsunderExemption 5 oFOIA,



pursuant to theeliberative procesandattorneyelient privilege and personal privadyxemption,
(b)(6). Oleinick Decl.at 1111 112(y)}-2(z); Oleinick Ex. 32.

In total, Defendant reports that it reviewed over 12,08§ep of recordas a result of this
Requestlone. Defendant’s Statement of Material Fact (“Def.’s Stmt.”) at 4 JQldinick Ex. 32
at 4. Defendant informed Plaintiff that she would receive 2.5 hours of deasstandthefirst
100 pages, free of chargéd. Defendant further states that tisearch was under 2 hours [and]
the documents had been gathered in anticipation of litigation prior to her regaest.”

According to Defendant,|&ntiff filed an untimely appeal oRequest No. 24HFP-00021
(her first equesthowever, it wasnsteadconstrued as an appdahppealNos. 15APP-00008
& 00014") of the April 20, 2014 productioletter pertaining to Request NdbS-HFP-00001 and
00006. Oleinick Decl.at 11 1l 2 (dd); Oleinick Ex.33 at 14-15 11 112 (ff)-2 (gg); Compl. at
141-42; Pl.’sExhibit 4Q Plaintiff disagrees that the appeal was untinteBl.’s Opp. a6. DLA’s
administrativeappellatebody affirmed the withholdingsOleinick Decl. at 11 I 2 (dd), (ff)—
(gg); Oleinick Ex. 33 at 1415; Compl. at 14342; Pl.’s Exhibit 40. However, &endant made a
subsequenteleaseof an additional 996 amesof records Oleinick Decl. at 11 T 1l 2 (dd), ()
(gg); Oleinick Exs.at 36-7. These records consisted oflaitiff’'s emails with supervisors,
supervisors’ EEO declarationand kave and m@sonable accommodation recordil. This
supplemental disclosure then narrowed the withheld records to 4,203 iDéills Mem. at 5
2.

FOIA/Privacy Act Requestlo. 15-HFP-00005 & Appeal No. 15APP-00007

On November 28, 201#Jaintiff submitted detter to DLA Human ResourcHR”) in

response to receivingorrespondence from defendamtgardingher proposed removal from

4 Regardless of this dispute about the appeal’s timeliness, Defenéasmatonow argue that such alleged
untimeliness results in a failure to exhaust administrative remedies.

5



servicewith DLA due to her “AWOL” status Compl. at 41 13. In her letter Plaintiff requested
records relating to 13 subject areagth someoverlapfrom her prior requestdd. at 52-56; Pl’s
Compl.Ex. 12; Oleinick Decl.at 15-16 { Il 1; Oleinick Ex. 38.Plaintiff’s letterindicated that
the lrequest should be considered under PA/FOtxly upon [thé refusal” of DLA HRto provide
her with the requested recorddd. On December 1, 2014, DLA HRspondednd provided
Plaintiff with records fronfour of the 13 requested subject areas (4, 5, 9, andd@ick Decl.
at 16 11 34; Oleinick Ex. 39.Defendant also informeHaintiff that shemay be able to retrieve
some of the remaining documents from her own electronic personnel file anddadthedtsome
of them had already been sent to. Helr

OnDecember 4, 201DLA acknowledged theutstanding requested subject areas (1, 2,
3, and 7), and assigd“Request No15-HFP-00005.” Oleinick Decl. at 16 {1 5(a), 5()jeinick
Ex. 40. Plaintiff appeared to be requesting information on other empldigeglinary actions
based o AWOL status. Oleinick Decl. at 1711] 5(d); Oleinick Ex. 41(b). Thu§LA searched
its Labor Management Employee Relations and Case Management Tracking datsibgsi u
key term “AWOL,” and further narrowing the seartthinstances wherel&ntiff’s enumerated
custodians were the deciding officiés the disciplinary actionld.

By letter dated December 30, 2014, DLA responded again. Oleinick Decl. at Zx€);lll
Compl. at 70. Plaintiff was provided with “a copy of the anonymizedords [spreadsheets]
responsive to her request . . . showing proposed disciplinary and adverse aciemhsoisgency
employees for the offense of [AWOL] and/or like offenses/charg@éeinick Decl. ak1-21 1l
7(e)(i). These spreadsheets were released inetleptingthe redactions of thirgarty personal

identifiers Id.



Nonetheless, on January 13, 20RIajntiff appealed [@fendant’sesponseOleinick Decl.
at 21 1 llI8(a)«(b). Plaintiff challengedesponseso her Requests relating to subject areas 5 and
12. Compl. at 756. On appeal, DLA determined that those particular subject areas had not been
processed under FOIRA, pursuant to Rintiff s owninitial instructions that any documts
released pursuant to her initial lettert @ considered under FOIA/PA. Pl.’'s Compl. Ex. 12;
Oleinick Decl. at 1516 | Il 1; Oleinick Ex. 38; Def.’s Stmt. at-8. DLA’s appellatebodyalso
notified Raintiff that the Privacy Act prevented DLA fromeleasing records relateo other
employees’ disciplinary actiongithouttheir consent Def.’s Stmt. at 22 § 8 (b).

FOIA/Privacy ActRequest No. 154FP-00011

On January 13, 201Flaintiff submitted aother FOIA/PA request(*RequestNo. 15—
HFP-00011) for records of proposed terminations @nployeegietermined to be AWOL, and
further seeking the race, sex, age, disability, and alkerographicinformation, of certain
supervisors. Compat 74; Oleinick Decl. at 23 § IV 1. A search was conducted which resulted
in a large amount of recordgsulting in a fee request $4,312.00. Oleinick Decl. at 24 | IV
2(b); Oleinick Ex. 47(b). Plaintiff was notified lgtter thatDLA would require half of the amount
to beginthe full process. Compl. &8; Oleinick Decl. at 2425 | IV 2(c). Despitethese inquiries,
Plaintiff did notrespondwith therequiredpaymentandDLA administratively closed theequest.
Oleinick Decl. at 245 | IV 2(f); Oleinick Ex. 50.

FOIA/Privacy ActRequest Nos. 15FP-00028, 15HFP-00029, 15HFP-00030

On March 10,2015, Raintiff submitted three additionatontemporaneocusOIA/PA
Requests“RequestNos. 15-HFP-00028, 15HFP-00029, 15HFP-00030). Oleinick Decl. at
2425 TV 2. Defendant acknowledged the Requests on March 30, 201&. 26 T V 3. Request

No. 15-HFP-00028sought DLA’s “official case file relating to [Plaintiff's] removal frofederal



service.”ld. By letterto Faintiff, dated May 6, 2013 efendant indicated that recordspessive
to Request No. 154HP-00028, had already been provided to her in response to Request No. 15—
HFP-00006. Id. at 27 V 5(c)<(d).

Plaintiffs Request No. 1BHFP-00029, specifically soughtiall documentation that
contains my name including but ninited to my full EOPF. Oleinick Decl. at 28f V 6.
Defendantonducted a search, and “provided [Plaintiff] with a CD of her full OPF and fullsele
records from 4 of 9 of the requested systems of record . . . [r]lecords were not found in 5 of the 9
requested systems of record$d. at 28-9 1 7(b),7(d); Oleinick Ex. 57(a).

Finally, Haintiffs Request No.15-HFP-00030requested allAWOL adverse action
records with an expanded date scofue.at 297 8. Defendant again found that thisqiest was
partially duplicative of a prior request, nameRequesiNo. 15-HFP-00011. Oleinick Decl. at
29-30 1 9 (aHd). Of coursePlaintiff had not paid for the records compiled pursuant to Request
No. 15-HFP-00011. Oleinick Decl. at 28] IV 2(f); Oleinick Ex. 50.

On April 20, 2015, Bfendant provided a fee estimate lefmrsearch and review of all
records potentially responsive to Request NOHFF?-00030. Id. at 2 § 9 (b); Oleinick Exs. 59
(a(b). In the same correspondenceféhdantequestedhe amount of $256 by May 21, 2015
in order to avoid administti&e closure of the requesid.

On April 21, Plaintiff requested a fee waiver, stating that the information she was seeking
had “already been compiled” and should take “a marginal amount of addisearch time.”
Oleinick Decl. a9 19 (c); Oleinick Ex. 60.Ms. Bell also stated that her request “only included
those [AWOL disciplinary actions] from DLA Headquarters,” and that the irdton would
contribute significantly to public understanding of government operations and astiatd

finally, that she was indigentd. On April 24, 2015, DGA infanedPlaintiff that her fee waiver



request did not meet the criteria established by 32 CIg® 28 andthe fee waivewassummarily
denied Oleinick Decl. a9 9 (c); Oleinick Ex. 61. On May 26, 2015, agpagment had been
received, Request No. 2BFP-00@B0 was administratively closed. Oleinick Decl3aty 9 (d)
(e); Oleinick Ex. 622

Additional Disclosures

Defendant states thah preparing to litigate this actiomreviewedand/or rereviewedthe
majority of records relevant to RequesbdN15-HFP-00001, 15HFP-00006, and 1-BAPP-
00014. Oleinick Decl. at 381 11 VI14. Defendant reviewe8&,199 pages of-mail records
previously withheld in full and 1,693 pages of records previously withheld in jpariAfter this
supplementateview, an additionalt,054 pages were released in full on or about January 9, and
February 6, 2017.1d. Defendants statthat the disputed withhelddocuments haveow been
narrowed to 1,148ecordswithheld in full, and 350ecordswithheld in part.Def.’s Reply at 12.

Additionally, as part of Defendant’s Reply to Plaintiff's Oppositionndicates thatts
original Vaughnindices,and documents in support, inadvertently failetefect communications
by Michael Simonpne of Raintiff’'s former supervisors. Def.’s Reply at 6 § 1. DLA “reviewed
the attachments to [its] [initial] declaration datEebruary 8, 2017 . . . and realized it has not
attached th&aughnindex it has created forceerds from Mr. Michael Simon.SeeExhibit A to
Def.’s Reply, Second Declaratiorof Lewis Oleinick (“Supp. OleinickDecl.”) at 3 T 14;
SupplementaVaughnindex (“Supp.VaughnindeX’) (attached tdSupp.Oleinick Decl.). Mr.
Oleinick indicates thatin creating the supplements&laughnindex, he found thaPlaintiff
previously received all reasonably segregable portions of records relating $indn,with the

exception of two pageSupp. OleinickDecl. at 4 § 15.Therefore, two additional attached pages

5 Plaintiff does not appear to challenge the denial of the fee waiver in this case.
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that had been marked as releasable ivengghnindices but had mistakdy been withheld from
Plaintiff, were identified and releasett.
[ll. STANDARD OF REVIEW

In a FOIA case, a district court reviews the agency's decidem®voand “the burden is
on the agency to sustain its action.” 5 U.S.C. 8§ 552(a)(4MBifary Audit Project v. Casey656
F.2d 724, 738 (D.C. Cir. 1981). “[T]he vast majority of FOIA cases can be resolved on summary
judgment.”Brayton v. Office of U.S. TradRep, 641 F. 3d 521, 527 (D.C. Cir. 201Defenders
of Wildlife v.77 U.S. Border Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 2009

Summary judgment is appropriate “if the movant shows that there is no gersjgntedis
to any material fact and the movastentitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The party seeking summary judgment “bears the initial responsilfilinfooming the
district court of the basis for its motion, and identifying those portions of the plsading
depositons, answers to interrogatories, and admissions on file, together withidaeiedf if any,
which it believes demonstrate the absence of a genuine issue of materiaCielatéx Corp. v.
Catrett 477 U.S. 317, 323 (1986) (internal quotation markstten). To defeat summary
judgment, the nomoving party must “designate specific facts showing that there enairge
issue for trial.” Id. at 324 (internal quotation marks omitted).

The mere existence of a factual dispute is insufficient to precludenaty judgment.
Anderson v. Liberty Lobby, Inel77 U.S. 242, 24748 (1986). A dispute is “genuine” only if a
reasonable fadinder could find for the noimoving party; a fact is “material” only if it can affect
the outcome of the litigationd. at 2488; Laningham v. U.S. Nav813 F. 2d 1236, 1241 (D.C. Cir.
1987). In the FOIA context, “the sufficiency of the agency's identificationtioeval procedure”

must be “genuinely in issue” in order for summary judgment to be inappropkéesberg v.
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DOJ, 627 F. 2d 365, 371 n.54 (D.C. Cir. 1980) (internal quotation marks omitted). In assessing a
defendant’s motion, a court must “view the facts and draw reasonable inferencegint tinest
favorable taa plaintiff. Scott v. Harris 550 U.S. 372, 378 (2007).

In FOIA cases, “[sJummary judgment may be granted on the basis of aafédayit [,]’
when those affidavits “contain reasonable specificity of detail rather tlealynconclusory
statements,” and when “they are not called into question byathetiory evidence in the record
or by evidence of agency bad faitdtidicial Watchv. U.S. Secret Servi26 F. 3d 208, 215 (D.C.
Cir. 2013) (quotingconsumer Fed'n of Am. v. Dep't of Agri&s5 F. 3d 283, 287 (D.C. Cir. 2006));
seealso Peavey v. Holder657 F. Supp. 2d 180, 1§B.D.C. 2009) (quotingSchrecker v. U.S.
Dep't of Justice217 F.Supp.2d 29, 33 (D.D.C2002)). Agency declarations are afforded a
“presumption of good faith” and can be rebutted only with evidence that the agency didinot act
good faith. Defenders oWildlife, 314F. Supp.2d at 8. However, a plaintiff cannot rebut the good
faith presumption afforded to an agency's supporting affidavits through “purely specci@ims
...." SafeCard Sestv. SEC 926 F. 2d 1197, 1200 (D.C. Cir. 1991) (quotiBigound Saucer
Watch, Inc. v. CIA692 F. 2d 770, 771 (D.C. Cir. 1981)).

In a Privacy Acticcesgase, aaurt maysimilarly rely on agency affidavits or declarations
to enter summary judgmenfee Chambers v. U.S. Dep't of the Interis68 F.3d 998, 1003 (D.C.

Cir. 2009). A the summary judgment stage, where the agency has the burden to show tlthat it acte
in accordance with the statutes@urt may rely on a reasonably detailed affidavit, sgttbrth the
search terms and the type of search performed, and averring that all filestdikebyntain
responsive materials (if suchcords exist) were searchedimenez v. Executive Office for U.S.
Attorneys764 F.Supp2d 174, 17980 (D.D.C. 2001) (citindchambers568 F.3dat 1003). Even

if the nonmoving party fails to respond to the motion for summary judgment, or portioesfther
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a court cannot grant the motion for the reason that it was concédeston & Strawnv. McLean
843 F. 3d 503, 505 (D.C. Cir. 2016). The burden is always on the movant to demonstrate why
summary judgment is warranteddd. A district court “must determine for itself that there is no
genuine dispute as to any material fact and that the m@vantitled to judgment as a matter of
law, and then ‘should state on the record the reasons for granting or denying the mddoat’ ”
508-9 (quoting Fed. R. Civ. P. 56(a)).

IV. ANALYSIS

i Adequacy of the Searches

Government agenciesnust demonstrate that they conducted searches reasonably
calculated to uncover all relevant documeREsavey. Holder, 657 F.Supp.2d 18Q 187 (citing
Weisbergv. Dep’t of Justice745 F.2d 1476, 1485. “[A]n agency could demonstrate appropriate,
reasomable search methods by demonstrating a ‘systematic approach to docuragah.fot
Nance v. U.S. Federal Bureau of Investigatigf#5 F. Supp. 2d 197, 202 (D.D.C. 2012) (quoting
Oglesby v. U.S. Dep't of Arm920 F. 2d 57, 68 (D.C. Cir. 1990)).

The adequacy of an agency's search is measured by a standard of reasonailentrss u
attendant circumstancesbtuitt v. U.S. Dep't of Staté897 F.2d 540, 542 (D.CCir. 1990). To
satisfy its burden, aagency must show that‘ihias conducted a search reasonably calculated to
uncover all relevant documentsElliott v. U.S. Dep't of Agri¢.596 F.3d 842, 851 (D.CCir.
2010) (quotingNVeisberg 705 F.2d at 1344 It may base its showing on affidavits or declarations
submitted in good faitrgee Truitf 897 F.2d at 542, provided that these affidavits or declarations
explain in reasonable detail the scope and method of the sesedWiprleyw. CIA 508 F. 3d 1108,
1116 (D.C. Cir. 2007)(internal citations omitted “In the absence of contrary evidensech

affidavits or declarations are sufficient to demtrate an agency's compliance . .Ndrth v. U.S.
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Dep't of Justice774 F.Supp.2d 217, 222 (D.D.CQ2011) (citingPerry v. Block684 F.2d 121, 127
(D.C.Cir. 1982)). Agencies must show that tiheearches for responsive records “us[ed] methods
which can be reasonably expected todoice the information requesteédOglesby 920F. 2d at

68; see also Campbell v. Dep't of Justité4 F. 3d 20, 27 (D.Cir. 1998).

“A search does not have to be exhaustive, and whether a search is adequate is determined
by methods, not results . . . [and an] agency's failure to locate a specific resplaesiment will
not, on its own, render an otherwise reasonable search inadédlatee 845 F. Supp. 2d at 201
(citing Brown v. FB] 675 F. Supp. 2d 122, 125 (D.D.C. 2009)) However, if the record “leaves
substantial doubt as to the sufficiency of the search, summary judgment for tioy &gyeot
proper.”Beltranena v. Clinton770 F. Supp. 2d 175, 183 (D.D.C. 2011) (quofingtt, 897 F.2d
at 542);see also Valencid_ucena v. U.S. Coast GuartiB0 F. 3d 321, 326 (D.Cir. 1999).

When an agency seeks summary judgment on the basis that it conducted an adequate
search, it musprovide a “reasonably detailed” affidavit describing the scope of thathsear
Iturralde v. Comptroller of the Currency315 F.3d 311, 3134 (D.C. Cir. 2003) (quoting
ValenciaLucena 180 F.3d at 326).Once the agency has provided a “reasonably detailed
affidavit, the burden shifts to the FOIA requester to produce “countervailing eeldaimggesting
that a genuine dispute of material fact exists as to the adequacy of the 8&anlely, 508 F.3d at
1116 (internal citation and quotation marks omittedJhe Court finds that Bfendant’s
submissions suffice to provideeatively detailecdaccount of the scope of its seaeshDavidson
v. Dep’t of Statg206 F. Supp. 3d 178, 190 (D.D.C. 2016).

Defendant’saffiant, Lewis Oleinick Chief Privacy Act and=OIA Officer for DLA,
manages DLA’s PAand FOIA programs to include the processing of requests, responses and

administrativeappeals Oleinick Decl. atl { 1. In his Declaratiors, Mr. Oleinick identifies the
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multiple record systemand locations used feach of the searcheshy the relevant information
would be in those locations and systepersonnel involved with the searchasd the scopef
the searchesSee, e.gid. at 2-30;Oleinick Exhs. 6 (a)(b), 11 (a(b), 17, 1922 (b), 37, 41 (&)
(b), 47 (aHb), 50, 56, 57 (2(b), 59 (b), 62 see alsoSupp. Oleinick Declat 2-3. The
methodology of eackearch isalsothoroughly explained Id. The Declaratios and supporting
documenationprovide the exact listing of seartdrms usd in response to dacequest andach
modified requestOleinick Decl. ab T 1(e), 6 12 (b), 7 1 2 (b), 183(d), 24 T 2 (b), 28 T 7 (b);
Oleinick Exhs. 6 (&)(b), 11 (axb), 17, 22, 37, 41 (&), 47 (aHb), 50, 56, 57 (ayb), 59 (b),
62. The submissionspecifically detailthe dates of these searcla®l results of the searches
condwcted onPlaintiff's behalf. Oleinick Decl. at 230; Oleinick Exhs. 6 (aXb), 11 (aHb), 17,
19, 22 (b), 37, 41 (ajb), 47 (a){(b), 50, 56, 57 (aYb), 59 (b), 62; Supp. Oleinick Dedlt 2-3.

In addition to being reasonably detaildte Declarations appe&n have been made in good faith.
Id.

Plaintiff does not identify other locations thaedbelieves Defendashould have searched
or propose differensearch termsinstead, she argues that the “Departmenitustice and the
Attorney General’s Office were negligent in supervision, training andtreteof AUSA Boesch.”
Pl.’s Opp. at 2 Plaintiff’'s argumentslo not pertain to the issue at hand, that is, whether the agency
conducted an adequate search redsdgnexpected to uncover responsive recpmgigen that
neither DOJ nor AUSA Boesch are alleged to have hadimrmivementin the search for
responsivaecordsat DLA. Havingnot produced any countervailirgyidence, th&Court finds
that Defendans searches were reasonable under existing attendant circumsta®ee¥/hite v.

DOJ, 840 F. Supp. 2d 83, 89 (D.D.C. 2012).
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ii. Adequacy of th&/aughnindices

In FOIA cases, the justification for withholding information is typicallyteaned in a
declaration or affidavit, referred to asddughnindex,” as derived fromVaughn v. Roser84
F.2d 820 (D.C. Cir. 1973)No set formula exists for an adequataughnindex, because “the
critical elements of th&aughnindex lie in is function, and not its formKay v. FCC 976 F.
Supp. 23, 35 (D.D.C. 1997)The purpose of &aughnindex is “to permit adequate adversary
testing of the agency's claimed right to an exemption,” and thus must contain “an edequat
description of the records” and “a plain statement of the exemptions relied upon to wihtiold
record.” Nat'l Treasury Emps. Union v. U.S. Customs $&02 F.2d 525, 521i.9 (D.C. Cir.
1986).

Based on the extensive amount of records reviewed in thiennBefendant submits
Vaughnlindices, rather than a single index, consisting of approximaglyages. SeeVaughn
Indices, Oleinick Exs. 6570. Additionally, Defendant has submitted litany of exhibits as
corroboratingsupport, including, DLA FOIA/PA Action and InformatiofReview Sheets’ and
inter-office correspondence, all of which contain, among other informaéigtensive request
details,relevant searcinstructions,data on locations seamt, terms usedsearch results, and
exemptions appliedSee idat6 (a)—(b), 11(a)}-(b), 17, 19,22 (b) 37, 41 (aXb), 47 (a){(b), 50,
56,57 (ab), 59 (b) 62 Plaintiff has also submitted the SupplememMalighnindex, which
details records specifically relating to Plaintiff's former supervisorhislét SimonSee generally
Supp.Vaughnindex& attached E=.

Collectively, the Vaughn Indices including the supplemental Indeand supporting
documentsadequately describe the records (or portmn®cord$ withheld and the exemptions

justifying their withholding. They describe thenature andength of thegiven document, the
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Exemption applied, and other information contextualizing the basis for the dotsime
withholding. As an exampleDefendant'¥aughnindices listdocumentBates Nos. 16291, “Re:
Concern about Ms].] Bell in Office Space,” an email dated February 27, 2013 at 6:45 pueere
DLA’ s general counsel ara “J6 (supervisor). Vaughnindicesat 5. Defendant withheldhis
document pursuant to Exemption 5, stating that the email provided legal guidgacding
Plaintiff's situation at the time. It further states that, “[tlese records contain confidential
communications between an attorney and his client regarding a legal mattidorthe client
has sought professional advice and involved legal advice gedvas part of a professional
relationship in order to provide the agency with advice on the legal ramificatiossaatitns.”
Id.

The VaughnIndices are also sufficiently detailed with regard to Exemption 6. For
example,the documents at Bates Nos. 238, are described asnternal records regarding
“Furlough Letters for J62 Employe&sVaughnindices at 7.These records, drafted on March 20,
2013 were withheld pursuant to Exemption 6 because “[tlhese records discuss furlbeigh le
but include discussions concerning other employees. Exemption b(6) protects irtforatetut
individuals when disclosure of such information would constitutiearly unwarranted invasion
of personal privacy. Therefore, employesmes were removedd.

Defendant’'s SupplementalVaughn Index is similarly specific. For example, it lists
documentBates Ms. 274—76referring to an email entitled “Yolanda Bell's Eagle Timesheet for
PPE January 12, 2013.Supp.Vaughnindexat 1. TheSupplementalidexprovides information
that thisdocument was withheld pursuant to Exemption (b¥S)theemail containeddialogue,
opinions, and recommendations between Bell's supervisor’s [sic] in J-6. Thesisnesftact the

give-andtake of the consultative process and release of these records would injure theofuality

16



agency decisions by damaging open, frank discussions on matters of policy betweeimaigsor
and supervisors.'ld.

Taken together, the twéaughnindicesand supporting documerdsge sufficiently specific
“to permit adequate adversary testing of the agency's claimed right to aptiexefnNat'l
Treasury Emps. Uniqr802 F.2d at 527.

iii. Failure to Exhaust — Request N&@§5-HFP-00011 & 15HFP-00030

“Exhaustion of administrative remedies is generally required before sepldiggal
review” under FOIA. Wilbur v. Central Intelligence Agenc$55 F.3d 675, 677 (D.Cir. 2004)

(per curiam). Exhaustion allows “the agency &r] opportunity to exercise its discretion and
expertise on the matter and to make a factual record to support its deddigqtiotingOglesby
920 F.2d at 61) Similarly, a Privacy Act requester must exhaust administrative remesfie® b
bringing siit against an agency for access to agency records pertaining t&ééntlaase v.
Sessions893 F.2d 370, 373 (D.Cir. 1990).

Further, @ agency may assess fees for the search for and duplication of documents
requested under FOIA, and may require adegpayment before processed records are released.
5 U.S.C. 8§ 552(a)(4)(A). “Exhaustion [of administrative remedies] does not occur until the
required fees are paid or an appeal is taken from the refusal to waive @ggaesby 920 F.2d at
66; Trueblood v. Dep't of the Treasy§43 F. Supp. 64, 68 (D.D.C. 1996).

FOIA directs agencies to waive or reduce otherwise applicablefiesf disclosure of
the information is in the public interest because it is likely to contribute sigrilficanpublic
understanding of the operations or activities of the government and is not primatiig
commercial interest of the requester.” 5 @.S§ 552(a)(4)(A)(iii). That fee waiver provision is

focused not on the nature of the requester but on the nature of the rége€siLse of Action v.
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FTC, 799 F.3d 1108, 1121 (D.Cir. 2015). DOD has established similar parameters for granting
a fee vaiver. See32CFR§ 286.12(1).

Plaintiff did not request a fee waiver for Request N&-HFP-00011. Oleinick Decl. at
24-25 1 IV 2(f); Oleinick Ex. 50Plaintiff requested a fee waiver for Request NsHFP-00030
Oleinick Decl. at 29 1 9 (c), 3091(d)(e); Oleinick Ex. 66-62. However, efendant determined
that Plaintiff failed to meet the criteria contained witl32 CFR § 286. Plaintiff has offered no
argument as to why her request contributess pablic interesandjustified waiver Seeid.

Plaintiff did not pay the assessed fémseither Request NdA.5-HFP-00011or Request
No. 15-HFP-0003Q despite being allotted an adede amount of time, and despite fair notice
from the Defendant regarding potential administrative closure of the requesmick Decl. at
2425 1 IV 2(®, 301 9 (dH{e); Oleinick Exs. 5, 62. Therefore,Plaintiff did not exhaust her
administrative remedies with respecRequest Nosl5-HFP-00011and15-HFP-00030.

iv. FOIA Exemption$§

Exemption 5:

Exemption 5permits the withholding of “inteagency or intraagency memorandums or
letters which would not be available by law to a party other than arcyagehtigation with the
agency.” 5 U.S.C. 8§ 552(b)(5)t protects documents “normally privileged in the civil discovery
context.”Judicial Watch365 F.3d at 1113. Thus, protected materials under Exemption 5 include
materials shielded by the attorney wqmoduct doctrine and “what is sometimes called the

‘deliberative process’ privilegeDep't of the Interior v. Klamath Water Users Protective Ass'n

6 The Court need not consider the applicability of the Privacy Actimgtens as an agency may not rely exclusively
“on any exemption in [the Privacy Act] to withhold from an individaay record which is otherwise accessible to
such indiduals under the provisions of [the FOIA].” 5 U.S.C. § 552a(t)@¢cause Defendant properly reviewed
and released responsive records under FOIA, thet@iill only addresghejustifications for withholding information
underFOIA. 5 U.S.C. § 552a(b)j2Greentree v. United States Customs Séf4 F.2d 74, 79 (D.C.Cir.1982).
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532 U.S. 1, §2001). Exemption 5alsoencompasses aflocuments which constitutgtorney-
client communicationsNLRB v. Sears, Roebuck & C421 U.S. 132, 149 (1975).

Defendanjustifies its Exemption 5 withholdindgsased or{l) the attorneyclient privilege
andattorney workproduct doctrine, and Y2hedeliberative process privilege. Def.’s Mem. at24
33; Def.’s Stmt.at 3-17. The Court will first analyzedefendant’swithholdings based on the
attorney-elient privilege andttorney workproduct doctrineandwill then turn to theleliberative
processwithholdings. Summary judgment isvarranted on issues relating to Defendant’s
invocation of the attorney work—product doctrine and attorcieat privilege.

The attorney workproduct doctrine protects “the mental impressions, conclusions,
opinions, or legal theories of an attorney,” as well as “factual materialarpeem anticipation of
litigation.” Tax Analysty. IRS 117 F.3d 607620 (D.C. Cir. 1997)quotation marks omitted).
The District of ColumbiaCircuit has explained that the proper test considers “whether, in light of
the nature of the document and the factual situation in the particular case, the doeumnfiinit/c
be saidd have been prepared or obtained because @irtispect of litigation.’FTC v. Boehringer
Ingelheim Pharms. Inc778 F.3d 142, 149 (D.C. Cir. 2015) (quotidgited States v. Deloitte
LLP, 610 F.3d 129, 137 (D.C. Cir. 2010)). The agency must estabdistihthrecords were created
with a “subjective belief that litigation was a real possibility, and that belief mwst Ibeen
objectively reasonable.in re Sealed Casd 46 F.3d 881, 884 (D.C. Cir. 1998)nder this test,
the agency must do the followingjustify its withholding: “(1) provide a description of the nature
of and contents of the withheld document, (2) identify the document's author or origin, (8enote t
circumstances that surround the document's creation, and (4) provide some indicatiagpa the

of litigation for which the document's use is at least foreseeaBlis v. U.S. Dep't of Justice
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110 F.Supp.3d 99, 108 (D.D.C. 2015ff'd, No. 155198, 2016 WL 3544816 (D.C. Cir. June 13,
2016).

The District of ColumbigCircuit hasalso held that material generated in anticipation of
litigation, or “work product,”may be used for ordinary business purposes without losing its
protected statudeloitte, 610 F.3d at 138. This aspect of the wgmoduct doctrine allows courts
to extend protection to a document that “serves multiple purposes, so long as thegpno&tetial
was prepared because of the prospect of litigatidoh.at 138.

This work—product protectiorhas alsobeen extendedo “. . . documents prepared in
anticipation of litigation regardless of whether theapated litigation ever occurs.Ih re Sealed
Case 146 F.3d at 888iternal citation omitted). Further, “[i]f lawyers had to wait for specific
claims to arise befortheir writings could enjoy work product protection, they would not likely
risk taking notes about such matters or communicating in writing with colleaguesethargly
limiting their ability to advise clients effectively Id. at 88788. An agency mayanticipate
litigation, and consequently generate work product materials, before the filangawhplaint “if
the prospect of litigation is identifiable,” but nonetheless still a contingeneywdnk product
privilege may applyUnited States v. ExxpB87F.R.D. 624, 63839 (D. D.C. 1980) (holdinthat
two years did not automatically disqualify a document from protection as work—produc

“To qualify for protection from disclosure under the attoraient privilege, a
communication must satisfy each of three criteria: (1) the person to whoomtiheuniication was
made is a member of the bar of a court (2) who in connection with the communicatibmgs8ac
a lawyer and (3) the communication was made for the purpose of securing printiaity(igian
opinion on law or (ii) legal services or (iii) assistance in some legal proceédiag| Sec.

Counselors v. CIA206 F.Supp.3d 241, 28384 (D.D.C. 2016) (internal citations, quotation
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marks, and alterations omitted). In the context of a government agency, “the roiagnbe the
agency and the attorney may be an agency lawydrat 284 (quoting ax Analysts117 F.3d at
618.

Here, the Court finds that the invocation of the protections of work—product and attorney—
client privilege was appropriatd?laintiff argues thathe work—productdoctrinedoes not protect
DLA's records because sometbé documents/ere created “months before her filing of a charge
of disciimination.” PI's Opp’n. at 14.The Courtdisagrees The record indicates thktigation
couldreasonablyave been anticipated, and in fact, was either imminent or ongoing relative to the
dates of the withheld or redacted documents. Pursmém information submitted bydbendant,
and information on the public recor@aintiff filed an informal complaint to initiate an
investigation process in November 2012, and Defendant was notified no later than D&fibe
SeeVaughnindices atBates Nos. 144, 207-8, 122, 177, 731-sé® also Bell v. Dep’t of Justice
No. 16-02403 Plaintiff's Supplemental @positionto Summary Judgment=CF No. 27, at4 |
1. On January 16, 2013 )dmtiff filed her first formal EEO complaintNo. DLAF-13-0039,
against DLA for “disability discrimination, failure to accommodate, hostibekwenvironment,
and retaliation for prior EEO activities.SeeBell v. Dep't of JusticeNo. 1602403, Plaintiff's
Complaint, [ECF No. 1], at 13 T 31; Defendant’s Motion tenilss,[ECF No. 9],at 3 11, Ex. 1.

Between late 2012 to datdamitiff hasfiled approximately nine, if not more, formal and
informal EEO complaints, and two MSPB appedBeeCompl. at 1 § 1, n.1; Def.’s Mem. at 1,
n.1; Pl.’s Opp. at 3Yaughnindices at Bates Nos. 38, 41, 65, 13233, 181382, 481382, 633-37,
706, 709-800, 76968, 83440, 1239, 168491, 1701, 185%1, 203363, 3834-40; see also
Bell v. Dep’t of JusticeNo. 1602403, Defendant’s Motion toifmiss,[ECF No. 9, at 3-6, 10-

11, Exs.1-7, 17. Additionally, Raintiff filed suit against Bfendant in the Eastern District of
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Virginia on April 29, 2014.Bell v. Dept. oDefenseCase No. 14v-470 (TSE) (IDD),[ECF No.
1]; see alsdleinick Decl. at 4 | (f).Plaintiff also began filing suit againstezndant in this
Court in 2015 and tsdiled severakubsequent lawsuits againstf®ndant to dateSeen.1,supra
Additionally, it appears thalPlaintiff filed a worker's compensaticppeal. SeeVaughnindices
at Bates Nos. 161-64.

From ths record it would appear that Defendant was mtice of impending litigation
from as early as fall o012, if rot earlier, as Rintiff beganrequesting modifications and
expressing continuedoncernsregardingoffice safety and her reasonable accommodations
throughout 201Jand early 2012.SeeVaughnindices at Bates No87-91, 100, 457, 462144,
207-8, 122, 177563-75, 731-38L070, 1327, 2096102, 2124177, 2429 Supp.Vaughnindex
at Bates No. 1003see ato Bell v. Dep’'t of JusticeNo. 1602403, Plaintiff's Supplemental
Opposition to Summary Judgment, [ECF No. 27],at4 | 1.

Defendant’svaughnindices show that a largenaut of documents ranging from between
2011 and 2012 were released in full taiRtiff. See, e.gVaughnindices aBates Nos2-4, 28—
9, 34, 429, 92-100, 122, 142, 181, 2056, 21122, 225, 30179, 43743, 45580, 52446,
556—62, 586—614, 628, 63357/A23-30, 74160, 77185, 789809, 105870, 1319-26, 1952
55, 203032, 2090102, 2116-133, 2303329, 241#424. With few exceptiors, Defendant does
not appeato have invokedhe work—product privilege until the end of 201&2roundthe time
Plaintiff filed her first informal EEO complaintSee, e.g., idat Bates Nos. 144, 263, 213-19.
The majority of withholdings from 2011 through late 2012 are withheld pursugsetopton 6,
not Exemption 5.See, e.g., idatBates Nos246—-315, 323-50.

Defendant invokeattorney-client or work—producprivilege for most of its withholdings,

all of which appear tanvolve thegeneral counsel or another oéfendant’s attorneysSee, e.g.,
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id. at Bates No9-10, 14, 16, 767, 8748, 94-7, 547, 556.These documents also fall into fairly
recognizablecategories. The withheld documents amomprised of. draft letters and legal
documentsdraft responses téaintiff and tocongressional complaints, responses to EEO inquiry
and investigation, other legal memoranda, and correspondence relating tBesete.g., idat
Bates Nos17-20, 98-100, 408-10, 1085-103, 1134—-36, 1267-68, 1622-23, 1857-58, 2078-81.

The vast majority of the documents are emails containing advice between counsel and
various DLA supervisors, and/or Human ResourSeg, e.g., idat Bates Nos3, 9-10, 14, 767,
87-8, 94-7, 16164, 498511, 523, 547, 556, 6326, 1297, 1129130, 1297, 200381. These
emails between counsel and the DLA empésyevolve strategy regardingtaintiff's requests
for accommodations and tpetentialof grant or denial, job requirements and obligatiasifliied
or unfulfilled by the HRaintiff, formal and informal complaintdiled by Raintiff, EEO
investigations, ongoin@r potentiallitigation, general litigation tactics, Plaintiff's subpoenas,
Plaintiff's worker's compensation appeal, Plaintiff's congressional complaints, and refgoests
Human Resources regarding thestcourse of action regardintaiatiff’'s requestor complaints
at the given time See id.

The withhelddocuments thus fall sqrely withinthe scope of both the attorre&jient
privilege and the attorney wogkoduct doctrineSee Boehringer Ingelheim Pharms. |n¢78
F.3d at 149Nat'l Sec. Counseloy206 F.Supp.3d at 28384. In each of these withholdings,
Defendantstates that it withheld portions of the documemtsause[tlhese records contain
confidential communications between an attorney and his client regarduoey enkgtter for which
the client has sought professional advice and involved legal advice conveyed a$ pa
professional relationship in order to provide the agency with advice on the legidatars of

its actions,” or language that is very simil8ee, e.g., idat Bates Nos1634;see alsdleinick
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Decl. at 14 T 2 (aa)DespitePlaintiff’'s argument that these documents may have beated for

a business purpose rather than a legal one, given the context in which these documents were
prepared—potential or ongoing litigation witRlaintiff—the Court finds that the documents are
exempt from disclosure under the attorngient privilege and workproduct doctrine.

The remainder of the documents withheld pursuant to Exempfahvithin the ambit of
the “deliberativeprocessprivilege” Def.’s Mot. at 17, 27, 343. The deliberative process
privilege covers “advisory opinions, recommendations, and deliberations comprisingf pa
process by which governmental decisions and policies are formulateld.{quoting Sears,
Roebuck & Cq.421 U.Sat150.

For the deliberative process privilege to apply, a court must first deterrhiginev the
withheld materials are both “predecisional” and “deliberati®detess Reports v. Dep'thfstice
926 F.2d 1192, 1194 (D.C. Cir. 1991) (internal quotation marks omitted). Materials are
“predecisional” if they are “generated before the adoption of an ageimy.” McKinley v.
FDIC, 744 F.Supp.2d 128, 138 (D.D.C. 2010) (quotirn@oastal States Gas Corp. v. Dep't of
Energy 617 F.2d 854, 866 (D.C. Cir. 1980Nlaterials are “deliberative” if they reflect “the give
andtake of the consultative procesil’ (QuotingCoastal States617 F.2d at 866), “by which the
decision itself is made Jowett, Inc. v. Dep't of the Navy29 F.Supp. 871, 875 (D.D.C. 1989)
(quotingVaughn 523 F.2d at 1144).

Here, Defendannvokes the deliberative proge privilege with respect to . . drafts and
deliberative email discussions that took place pwofiral decisions that were made regarding
Plaintiff's various requests for reasonable accommodations, drafts of aHidavtdeclarations
submitted as part of her EEO actions, as well as discussions about how best to approach the

challenges that Plaiffitipresented as an employeddef.’s Mem. at 317 2Def.’s Stmt. atl2-13,
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16. Defendant withheld the followintypes ofdocuments: certain supervistarsupervisoemails
regarding internal and legal strateggtrategy and decisionmaking memoranda and
correspondenceegarding thehandling of Raintiff's ongoingsafety complairs/administrative
grievancebvorker’s compensation claindraft responségleadngdaffidavits recommendations
regarding Raintiff's accommodatiorequestsind potential decisions regardisich leave request
decisionmaking discussions with HR regardindgihtiff's requests and claims, drafts and strategy
regarding congressional complaints, correspondenceagiéhcycourselregardingcontemplated
legaldecisions, discussions regardingroposednternal DLA structure and/or restructuring, and
discussions of proposed changes to employees’ job roles and descriptaes. e.g.\Vaughn
Indices aBates Nos1-2, 78-9, 207-9, 399, 406-410, 417-420, 557-559, 633—-634, 1060-1061,
13171318, 18331836, 183+1839, 18401842, 18461847, 1848, 2064075, 25362536,
3595. Nearly all of these documents involve DLA supervisors, officers, and/or tegaisel
involved indealing with Paintiff's numerous employment disputes, requests for accommodations,
and onging EEO claims and litigationSee id. Again, these withholdings and redactions mostly
range between late 2012 to daeeriod of time during which a myriad of decisions ne¢obé
made as to how to deal with all of these ongoing issiBe id.

In opposition, Raintiff argues thathe deliberative procesgsivilegeis inapplicable because
some of the withheld documents were created after a decision was made regarcdagdnable
accommodation reest. Pl.’s Opp. at 12 However,the scop of these FOIA/PA requests, and in
turn, Defendant’s deliberationand invocation ofprotections relating thereto, are far more
expansive than thiaitial determination(s) regarding singular accommodation requ&ste, e.g.,
Vaughnindices & 1-2, 78-9, 2079, 399, 40610, 41%18, 41920, 55759, 63234, 1066-61,

131748, 183342, 1846-8, 2064-75, 2530636, 2595 Plaintiff's continued dialogue, requests,
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claims, complaints, and litigation, all support the concept Eredendant’sdeliberationswere
myriad andcontinued throughout an extended period of tildee idseealsoCompl. at 1 11 n.1;
Def.’s Mem. at In.1; PI.’s Opp. at 3yaughnindices at Bates Nos. 38, 41, 65, 13233, 18182,
481-82, 706-7, 709-800, 76968, 837440, 1239, 168491,1701, 185961, 203363, 3834-40;
see alsBell v. Dep’t of JusticeNo. 1602403, Defendant’s Motion toifmiss,[ECF No. 9, at
3-6, 10-11, Exs. 1-7, 17.

Plaintiff also argues that édendant unfairly withheld every email or correspondence
exchamged by or between her supervisors Michael Simon, Davis McLemore, and Kenneth
Fielding, once shasserteder right to reasonable accommodatid?l.’s Opp. at 11 § 2.The
Court does not find thatédendantwvithheld “every single conversationld. The Court finds, in
fact, that the majority of this withheld documentatiseimail correspondence betwedaimiff's
supervisors and counsefee, e.g.Vaughnindices at Bates Nos. 43, 1595-1601.There are
some intersupervisor emils that are wtiheld,see, e.g., idatBates Nos557-59, 1706, 1837-42,
however, fendandid releasand partially releaseertain correspondence from her supervisors,
again leding the court to believe thatelendat carefully parsed through the documebneore
invoking the deliberative process exempti@ee, e.g., idatBates Nos. 1, 1443, 14-55, 159
68, 169-73, 18588, 18993, 19498, 199-201. Additionally, and as discussedefendant
provided a adequatsupplemental disclosure of specific Sirmatated doumentation.SeeSupp.
Oleinick Decl. at 4 T 15see, e.g.Supp.Vaughnindex at Bates Nos—61, 63—-100, 101-200.

Furthermore,the Court is satisfied thedocuments were properly withheld. Bee
documents were, byheir nature, “preecisional” and prototypically “deliberativé. These
documents allnvolved drafts and/or proposed responses to various administrative, legislative,

and/oror legal mattersSee, e.g.Yaughnindices atBates Nos1-2, 789, 2079, 399, 40610,
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41718, 41920, 55759, 62-34, 106661, 131418, 183342,184648, 2064-7/5, 25306-36,

2595. The documents also contain discussions and proposals regarding internal topics and
concerns regarding I&ntiff and other employees. See id. The same logic applies to
communications pertaining to potential responsegdtential or ongoing lawsuis and EEO
investigations These communications were generated at a wmen Defendantwas actively
formulating strategy, and thus reflect “the gfandtake of the consultative proces$ftKinley,

744 F. Supp. 2d at 138.

In the course ats dayto-day activities, an agency often needs to rely on the opinions and
recommendations of its own employees that is an integral part of its deliberatbesgreo
conduct this process in public view would inhibit frank discussion of policy mattetdikely
impair the quality of decisionsSears, Roebuck & Co421 U.S. all50. Theprivilege promotes
the quality of agency decisianaking by protecting decisiemakers’ ability to communicate
freely and privately without concern that deliberatiovi8 become the subject of discovery.
Klamath 532 U.S. aB-9 The Court finds that thissted documents are protected pursuant to the
deliberate procegwivilege, and that Exemption 5 was properly invoked.

Exemption 6:

Defendant invokes Exemption 6, 5 U.S.C. 8 552(bH6)a basi forapproximately 12 of
its withholdings, to protect the reasonable expectation of privacy of its employ8es.’s Mem.
at 2 1. It appears that the Exception 6 withholdings primarily rel&edaestiNos. 15-HFP-
00001 & 00006 Def.’s Mem. at 34; Def.’sStmt. at 35. The relevant documents wengostly
producedwith redactions pursuant to Exemption 6, as they inchaiees, iéntifiers, andother
detailed information regarding other DLA employedd. The documents specifically relate to

other employees’ security clearances, missing mandatory travel ahkeéjpireg information, and
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government charge card agreemerfi®e eg., Vaughnindicesat Bates Nos. 2656, 323-50.
They also include performance appraisals and training requirements oeotpkyees.|d. at
Bates Nos. 24&264. Lastly, these document®ntain furloughinformation of other employees.
Id. at BatesNos. 230-33.

Under Exemption 6, an agency may withhold “personnel and medical files and similar
files” when the disclosure of that information “would constitute a clearly uaweed invasion of
personal privacy.” 5 U.S.C. 8§ 552(b)(6). The Supreme Castithterpreted the term “similar
files” broadly so as “to cover detailed Government records on an individuzt wdun be identified
as applying to that individual.”U.S. Dep't of State v. Wash. Ppgt56 U.S. 595, 602 (1982)
(internal quotation marlandcitation omitted). Not only does the exemption protect files, “but
also bits of personal information, such as names and addresses, the releasie wbwldi ‘create
a palpable threat to privacy.’Prison Legal News v. Samuelg87 F.3d 1142, 1147 (D.Cir.

2015) (alterations and internal quotation marks) (quatiudjcial Watch449 F.3d at 152) The
information in the file ‘need not be intimate’ for the file to satisfy the stahdard the threshold
for determining whether information applies toaatpular individual is minimal. Milton v. U.S.
Dep't of Justice783 F.Supp.2d 55, 58 (D.D.C. 2011) (quotind.Y. Times Co. v. NASH20 F.2d
1002, 1006 (D.C. Cir. 1990)X'he names andformation withheld here meets the giveandard.

Once the agmy meets this threshold determination, a court must next ask whether
disclosure would compromise a “substantial” privacy interest, becaugere@uires the release
of information “if no significant privacy interest is implicated/ulti Ag Media LLC v. Dep't of
Agric., 515 F.3d 1224, 1229 (D.C. Cir. 2008) (brackets and internal quotation marks omitted)
(quotingNat'l Ass'n of Retired Fed. Emps. v. Horn@r9 F.2d 873, 874 (D.C. Cir. 1989)he

individuals implicated here indeed haasubstantigbrivacy interest imot onlytheir names and
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contact information but in their personal and confidentiamployment information See
Davidson 206 F. Supp.3d at 200 (citifgison Legal News787 F.3d at 1147%ee also Multi Ag
Media LLC 515 F.3d at 122%hurtleff v. EPA991 F. Supp. 2d 1, 18 (D.D.C. 2013).

Because such a substantialpcy interest exists here,caurt next tests whether release
of such information would be a “clearly unwarranted invasion of personal privé@gh. Post.

U.S. Dep't of Health & Human Sery$90 F.2d 252, 260 (D.C. Cir. 1982) (internal quotation
marks omitted) (quoting 5 U.S.C. 8 552(b)(6)), by balancing “the privacy intéasivould be
compromised by disclosure against any public interest in the requestedatiéor,” Multi Ag
Media 515 F.3d at 1228:The only relevant public interest in the FOIA balancing analysis is the
extent to which disclosure of the information sought would ‘shed light on an agency's ped®rma
of its statutory duties’ or otherwise let citizens know ‘what their governmentas’ dpepelletier

v. FDIC, 164 F.3d 37, 46 (D.C. Cir. 1999) (brackets and internal quotation marks omitted) (quoting
U.S. Dep't of Defense Fed. Labor Relations Authb10 U.S. 487, 49{11994)). ‘Information that
‘reveals little or nothing about an agency's own conduct’ does not further the statutory purpose
.7 Beck v. Dep't of Justic®97 F.2d 1489, 1493 (D.C. Cir. 1993) (quotihg. Dep't of Justice

v. Reporters Comm. for Freedom of Bress 489 U.S. 749, 773 (1989)).

Here,knowledgeof employeesnamesemployment performance history and evaluations,
security clearances, requirement compliance history, time perioddaidhr etc., would reveal
little or nothingmoreabout theDefendant’sconduct. Plaintithasgenerally argued th#étere is a
public interest inreleasing these documents, because of the need to know if defendaig “. . .
operating above board in regard to it employees and a good steward of sometiores dfill
taxpayer dollars, in how taxpayers dollars are spent, to detect fraud and abuseproginams,

and in how it treats its employees.” Pl.’s Opp. at 21 fE&sentially, Plaintiff is alleginghat

29



Defendantasengaged in widesprealiscriminatorymisconduct.ld. But other than, apparently,
seeking these documents as discovery to support her own claims, Plaintii faidscate how
these particular documents she seeks are tied to the exdgduiveyd public interest upon which
she relies.

A plaintiff “must show that th@ublic interessought to be advanced is a significant one,
an interest more specific than having the information for its own sake,” artthtnanformation
is likely to advance that interestNational Archives & Records Admin. v. Fayisi41 U.S. 157,
172 (2004);see Blackwell. FBI, 646 F. 3d37, 41 (D.C. Cir. 2011). Such a showing requires
“more than a bare suspicion” of official misconduct: “the requester must produce cajiden
would warrant a belief by a reasonable person that the alleged Governmentietyproght have
occurred.” Favish 541 U.S. aat 174. For it is “[o]nly when [such evidence is] produced [that]
there [will] exist a counterweight on the FOIA scalethe court to balance against the cognizable
privacy interests in the requested recordsg.’at 174-75. On this point, Plaintiff fails.

Plaintiff's generalized allegations of widespread misconduct do not rise above mere
speculation and therefore do ramtvanceher assertegublic interest. Absenta legitimate public
interest, the private interest in avoiding injury and embarrassment thatesalt from the
unnecessary disclosuresfchinformation is of much greater concer@eeWash.Post 456 U.S.
at 599.

As her other general argumetiallenging the agencyassertion oExemption 6, Raintiff
points to the content of Request N&S-HFP-00001 and 00006PI.’s Opp.at 18. Plaintiff is
again aggrievethat the agency asserted Exemption 6 to prevent herdbdamingrecords with
informationon the “disability status, race, age, sex, and EEO activity” of other DLAcywewgs.

Id. Although Defendanprovided a spreadsheet with soreasablénformationin this regard
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it did not providehefull underlying records to avoid an unwarranted invasidhege thireparty
employeespersonal privacySeeOleinick Decl., 15-18] (ff). The Court agrees withédendant
that ths type of disclosure would constitute a clearly unwarranted invasiorersomal privacy,
outweighingthe vague and overly broguiblic interestin disclosurethat Plaintiff has asserted
SeeHorner, 879 F.2dat 874.

All information that “applies to a particular individual” mee¢he thresholdequirement
for Exemption6 protection. Wash. Post. Cat 456 U.S. at 602:[A]n employee has at least a
minimal privacy interest in his or her employment histangl job performance evaluations . . .
[and] [t]hat privacy interest arises in part from the presumed embarrassnstigma wroughby
negative disclosures.People for Ethical Treatment of Animals v. USR2807 U.S. DistLexis
41825, 2007 WL 1720136, at *4 (D.D.C. 200Federal civilian employees also havaratectible
privacy interestn purely personal details that do not shed light on agency funcBeesKidd v.
DOJ, 362 F.Supp.2d 291, 297 (D.D.C. 2005).Courts generally recognize the sen#yiof
information contained impersonnekelated files and have accorded protectiorthe personal
details of a federal employee’s servicee, e.g., McLeod v. U.S. Coast Guaad7 WL 150096
at *1 (D.C. Cir. 1997).

The Qurt findsthat the employees' interest in keepthg witheldinformation private
outweigh<Plaintiff's assertegublic interest in disclosure, and the Court will granQkeé&ndant’s
Motion for Summary Judgment on the Exemption 6 withholdingsithesserted in it&aughn
indices, declarations, and supporting documentatiavidson 206 F. Supp. 3d at 200.

V. In CameraReview

Plaintiff seeksn camera review ofvithheld documents relating to h&wpervisors, Simon,

McLemore, Fielding and Colemathe spreadsheet with requestettmographic information

31



relating to her supervisors and/or other employees|sacid’ . . . letters to Mr. James M. Coyne

and Ms. Stacey Salo, dated January 13, 2015, appealing agency FOIA/PA detenshichatied
December 1, 2014, December 30, 2014 and December 31, 2014, letter to Ms. Kathy Dixon dated,
March 10, 2015, “Freedom of Information Act/Privacy Act Request 5, (demogriafdrimation
including race, sex, age, and disability status, and EE@tac with names redacted).Pl.’s

Opp. at 11 714, 13 1 3,467, 21-22. Plaintiff's basis folin camera review is solely dead from

her objections to the exemptioset forth by [@fendant. See id. Plaintiff alsogenerally alleges

that Defendant engaged in intentional and/or negligent misconduct during ttie @emess See

Pl.’s Opp. at 2, 21; Compl. at 16.

This Circuit has set oufiteriafor determining the need fan camera review in FOIRA
cases.SeeAllen v. CIA 636 F.2d 1287, 1293 (D.QCir. 1980),abrogated on other grounds by
Founding Church of Scientology of Washington D.C. v. Sith F.2d 828 83132 (D.C. Cir.
1983). These factorslo not limit the broad discretion of a court to decide whether to conduct
camera review, but merely constitute a éistonsiderationsld. at 1297. These factors include
(1) judcial economy(2) the conclusoryature of the agency affidavi{g) possible bad faith on
the part of the agenc{4) whether the agency proposes in camera re{Evdisputes concerning
the conteh of the documentand (6)the strong public interest in disclosurdd. at 129799.
Consideringthese factorsgiven the easonably detailed nature Défendaris Declaratiors, the
absence of any evidence of bad faithgfendand, and the lack of justification provideby
Plaintiff supporting such a timeonsuming reviewthe request for in camera review shall be

denied. See id
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V. PLAINTIFF'S ADDITIONAL REQUESTS FOR RELIEF

i Motion to Amend

Plaintiff has requested leave ammendher Complaint, and in doing so, hastached her
proposecamended @mplaint SeegenerallyMot. to Amend.see als&ECF 36-1. Plaintiff seeks
to amend her complaint to incorporate a ninth request, specifically, Request N&1@+2018—
002519. Mot. to Amend. at 2:-Pl.’s MTA EXx. 1; Plaitiff's Reply to Defendant’s Opp. to MTA
(“Pl.’s Reply to MTA Opp.”) at 2-3.

Pursuant to Rule 15(d), “the court may, on just terms, permit a party to serve a sulement
pleading setting out any transaction, occurrence, or event that happenetieaftietet of the
pleading to be supplemented.” Fed. R. Civ. P. 159@d}trict courts, however, have discretion to
deny leave to amend a complaint for reasons such as “undue delay, bad faith, dilatgey mot
repeated failure to cure deficiencies, unduejudiee on the opposing party, or futility of
amendment.’See Atchinson v. District of Columbia3 F.3d 418, 425 (D.CCir. 1996) (citing
Foman v. Davis371 U.S. 178, 182 (1962)).

This case has now been pending hearly two and a half year It hasreached its
dispositive conclusian The Court has granted several prior requests for extensions on behalf of
Plaintiff, protractingthe outcome of this case. Granting Plaintiff’'s Motion to Amend would
unnecessarily delay proceedings in thisaact A delay of several years between the filing of the
initial action and the request to amend is generally undue and suggests prejadiefeiodant.
Atchinson73 F.3dat427 (holding thaadelay of two years from filing of actiaa undue);Brown
v. FBI, 744 F. Supp. 2d 120, 123 (D.D.C. 2010) (holding that a delay of twoigesrdue).

Allowing amenanent would be prejudicial if a defendédnt . would be required to engage

in significant new preparatian .” or it would create “. . addedexperse and the burden of a more
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complicated and lengthy tridl Djourabchi v. Self240 F.R.D. 5, 13 (D.D.C. 2006) (internal
guotation markand citatioromitted). The Court finds that Plaintiff's proposed amendmenutav
significantly delay the resolutn of this matter by necessitating a renewed round of bribfiradi
parties.This Court has acknowledged that the “considerable time and effort briefirgaym
judgment on the issues presente@ ROIA case weighs against granting leave to amendtiadter
briefing has beguh. James Madison Proj. v. Dep't of Justi@®8 F.Supp.3d 265, 280 (D.D.C.
2016) see alsdsai v. Transp. Sec. Admii55 F.Supp.3d 1, 78 (D.D.C. 2016) (denying leave
to file a supplemental pleading addingw FOIA requests because twdition “would merely
result in undue delay in the disposition of this case and would not enhance judicial sff)cienc
Brown, 744 F. Supp. 2d at 123.

The Court also notes thatjth respect to the futility cinamendment, a district court may
properly deny a motion to amend if “the amended pleading would not survive a motion tg dismis
In re Interbank Funding Corp. Sec. Liti§29 F.3d 213, 218 (D.C. Cir. 2010) (citiRgman 371
U.S.at 189). Before a requester can bring a FOIA or PrivacysAit in District Court, a requestor
must first exhaust all available administrative remedie® Ogleshy920 F.2d a61; Haase, 893
F.2d at 373.In order to bring a new FOIA/PA claim, Plaintiff must demonstratedt@tomplied
with the agency's filing procedures and the agency's internal appeals prSeesdidalgp 344
F.3d at 1259 Defendant indicates thatetiff has failed to exhausteradministrative remedies
with respect to Request No. DLA HQ018-002519and Plaintiff offers no evidence to the
contrary. Def.’s Opp. to MTA at 34. Therefore, amendmeiat this juncturevould be futile,
given thatPlaintiff has not establishegixhaustion ofadministrativeremedies See In re Int'l
Union, United Mine Workers oAmer, 231 F.3d51, 54 (D.C. Cir. 2000)For all of these stated

reasons, Plaintiff's Motion to Amend the Complaint is denied.
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ii. Plaintiff's “Ex Parté€ Letter

On June 4, 2018, |&ntiff filed an “Ex Parte’ L etter requesting certain accommodations.
See generdf, Ex. P. Let. Plaintiff appeared to serve the other side thithletter, however,
because she IstDefendant on a certificate of servickl. at 2. In the letter, IRintiff discusses
the hardships of filing multiple cases in this coud. at 1 1. Plaintiff asks that the court allow
her to “. . . take a moment to Iflyout [her] actions side by side to see where they may cross or
overlap.” Id.

To the extent that Plaintiff required time to comgaeematters filed before thisoGrt, she
has now had ample time to do so. Plaintiféx parté requestwas filed in early June, andish
opinion isnow being rendered in September. Therefore, Plaintiff has had meaningful opportunity
to assess her matters and any applicability onehage to one anotheld. at 1 I 1. Plaintiff has
not filed any motion for consolidation to dater has she described how additional time is
necessary to advance the claimsediin this action. The recaadundantly reflects that this Court
has ben exceedingly generous when Plaintiff has previously requested adtitme. Therefore,
Plaintiff's “Ex Parte’ Letter, and the relief requested thereinl] be denied as unnecessary and
unjustified.

VI. CONCLUSION

For all of the foregoing reasonthe urt grants théefendant’sMotion for Summary
Judgment.Plaintiff’'s Motion to Amend is deniedPlaintiff's request for relief in herEx Parte”
Letter is denied An Order consistent with this Memorandum Opinion épasately and
contemporaneously issued.

/s

RUDOLPH CONTRERAS
Date: September 27, 2018 United States District Judge
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