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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARIA BEJARANO,
Plaintiff,
V. Civil Action No. 16-962 (RBW)
BRAVO! FACILITY SERVICES, INC.,

Defendant.

— e T o N

MEMORANDUM OPINION

The plaintiff, Maria Bejarano, brings this civil action against her formel@yep
Bravo! Facility Services, Inc. (“Bravo”), asserting claims urttherAmericans with Disabilities
Act (“ADA"), the District of Columbia Human Rights Act (‘DCHRA”), and the Family and
Medical Leave Act (“FMLA"). SeeComplaint (‘Compl) at 1. Currently before the Court is
the Defendant’s Motion to Dismiss (“Def.’s Mot.”), which seeks dismissBlegdrands
Complaint pursuant to the doctrine of judicial estoppel. Def.’s Mot. at 1. Upon careful
consideration of the parties’ submissidrtae Court concludes that it must deny Bravo’s motion.

l. BACKGROUND

Bravo hired Bejarano as an Environmental SexwiSite Managy in March 2012 See
Compl. 1 26. “In August 2013, [ ] Bejarano was diagnosed with breast cahdef.32. “On or
around August 26, 2013, [ ] Bejarano informed Bravo that she was diagnosed with cancer and

would need to take medical leavdd. 1 33 Bejarano requested be on leave fogighteen days

! In addition to the filings already identified, the Court considered the folpstibmissionin rendering its
decision:(1) the dédendants Memorandum in Support Bfefendant’sMotion to Dismiss (“Defs Mem.”); (2) the
Plaintiff's Memorandum in Opposition to Defendan¥lotion to Dismis (“Pl.’s Opp’n”); and (3) the Bfendarits
Reply to Plaintiff's Opposition to Motion to DismigsDef.’s Reply”).
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in October and November of 2013, to have a mastectonfy 3d, and additional intermittent
leave in the spring of 2014 “for follow-up medical appointments and chemotheraipyants,”
seeid. 138-39, 4245, 49-53. Bravo ternmated Bejararie employmenbn May 23, 2014, id.
1 54, and she thdiled a charge of discrimination withehirginia Human Rights Counsel on
June 10, 2014, id. { Bejarano’s charg@assubsequently transferred to the Edaalployment
Opportunity Commission (“EEOC”gt somdime between June 10, 2014, and November 7,
2014. Id. 1 6. “On November 24, 2014, [ ] Bejarano’s charge of discrimination wadilgodss-
with the [District of Columbiaffice of Human Rights.”ld. 9.

On September 2, 2014, Bejarano filed a voluntary bankruptcy petition under Chafpter 7
the Bankruptcy Code in the United States BankruptcyiGouthe Eastern District of Virginia
(the “Bankruptcy Court”).SeePl.’s Opp’n, Exhibit (“Ex.”) A (Voluntary Petitionat 2 She did
not list her charge of discrimination thre claimsasserte@gainst Bravan this casen her
bankruptcy schedulesseeid., Ex. A (Voluntary Petition) at 10 (Schedule Bersonal
Property) (ndicaing “none” for “[o]ther contingent and unliquidated claims of every najure”
id., Ex. A (Voluntary Petition) at 27 (Statement of Financial AffaingliCating “nane” for
“suits and administrative proceedings to which the debtor is or was a pdrity ene year
immediately preceding the filing of this bankruptcy caséThe Bankruptcy Court discharggd
] Bejarano|[’s] debt on December 10, 2014, and closed her case on December 15, 2014.” Pl.’s

Opp’n at 4;see alsad., Ex. B (DockeSheetfor Bankruptcy Petition #: 14-132RGM

(“Bankr. Docket”)) at 2 (Docket Nos. 10, 12).
On April 22, 2015, Bejaraniiied a motionto re-open her bankruptoyasein orderto
discloseher “employment discrimination and wrongful discharge” claim as an aSeekl.’s

Opp’n, Ex. C (Notice of Motion) at 6 (Motion to Reopen Case). Bejarano served hes diot



Motion and Motion to RgeenCaseon all of her creditorsSeeid., Ex. C (Notice of Motion) at
1-9. After the Bankruptcy Court granted her motion on May 29, Z2&Hx]., Ex. G (Order
Granting Leave to Reopen Case), Bejarano amended her bankruptcy scheduiles 2, 2015,
seeid., Ex. D (Amendment Cover Sheat)1,by listingher“Pending Employment
Discrimination Claim” of “unknown” value on her list of personal propeség id. Ex. D
(Amendment Cover Sheet) 4{Amended Schedule-BPersonal Property)On August 4, 2015,
the trustee of the bankruptcy estate filedmorewhereinhe stated “that there is no property
available for distribution from the estate over and above that exempted byrdwl[, 4l
hereby certify that [Bejarano’s] estate. has been fully administeredid., Ex. B (Bankr.
Docked at 3(Docket No. 22). On October 29, 2015, the Bankruptcy Court granted Bejarano a
“standard discharge” and again closed her caseEx. B (Bankr. Docket) at 1, 4.

“The EEOC issued a Notice of Right to Sue to [ ] Bejarano on March 30, 2016.” Compl.
1 10. Bejarano filed her Complaintith this Courton May 20, 2016 Seeid. at 1. On February
24, 2017, Bavo filed its motion to dismiss Bejarano’s claims lba grounds of judicial estoppel.
SeeDef.’s Mot. at 1

. STANDARD OF REVIEW

A complaint must contain “a short and plain statement of the claim showing that the
pleader is entitled to relief.Fed. R. Civ. P. 8(a)(2). Thus, to survive a motion to dismiss for
“failure to state a claim upon which relief cha granted,” Fed. R. Civ. P. 12(b)(6), the

complaint “must contain sufficient factual matter, accepted as true, to ‘statmdcialief that

is plausible on its face, Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007))A ‘tlaim has fa@l plausibility when the plaintiff pleads

factual content that allows the court to draw the reasonable inference theficthéaaht is liable



for the misconduct alleged.d. (citing Twombly, 550 U.S. at 556). Although the Court “must
treat the complaint’s factual allegations as true [and] must grant [the] pl&wetiffenefit of all

reasonable inferences from the facts allegédjdeau v. Fed. Trade Comm’n, 456 F.3d 178,

193 (D.C. Cir. 2006) (alteration in original) (quoting Sparrow v. United Air 4,imec, 216 F.3d

1111, 1114 (D.C. Cir. 200D)egal allegations devoid of factual support are not entitled to this
assumption,eeKowal, 16 F.3d at 1276. Moreover, a plaintiff must provigere than “a

formulaic recitation of the elements of a causaation.” Hinson ex rel. N.H. v. Merritt Educ.

Ctr., 521 F. Supp. 2d 22, 27 (D.D.C. 2007) (quoting Twombly, 550 U.S. at ibassessing
the merits of a motion to dismiss under Rule 12(b)(6), public records are subject tl judici

notice. Kaempe v. Mers 367 F.3d 958, 965 (D.C. Cir. 2004).

. ANALYSIS

A. Disclosure of the Plaintiff's FMLA Claim to the Bankruptcy Court

Before considering wheth#éne doctrine of judicial estopplears Bejarano’s claimshe
Court musfirst resolve a threshold disputexhether Bejarandisclosed her FMLA claims
against Bravo to the Bankruptcy Court in her amended list of personal property—tothasure
Bejarano has standing to bring her FMLA claim.

“Under the bankruptcy rules, ‘a debtor is under a duty both to desth® existence of
pending lawsuits whejs]he files a petition in bankruptcy and to amefetfpetition if

circumstances change during the course of the bankruptcy.” Marshall v. Hdhéguale Sys.

Inc., 828 F.3d 923, 926 (D.C. Cir. 2016) (quotMases v. Howard Univ. Hosp., 606 F.3d 789,

793 (D.C. Cir. 201Q) cert. denied, _ U.S. _, 137 S. Ct. 830 (204&¢; alsd 1 U.S.C.
§ 521(a)(1) (2012) (listing the information the debtor is required to disclose). Pendingjtews

like the debtor’s othesissets, automatically become property of the bankruptcy eg@itethe



filing of a bankruptcy petitionSeell U.S.C. § 81(a)(7); see alsdvioses 606 F.3d at 795

(“The commencement of Chapter 7 bankruptcy extinguishes a debtor’s legalanghinterds

in any pending litigation, and transfers those rights to the trustee, acting dinolb &
bankruptcy estate.”). “[W]hen an estate is in bankruptcy under Chaptertfie .trustee is the
representative of the estate and retains the sole auttwsitye and be sued on its behalf.”
Marshall 828 F.3d at 92@lteration in original{quotingMoses 606 F.3d at 793). “Thus,
‘[g]lenerally speaking, a pfeetition cause of action is the property of the Chapter 7 bankruptcy

estate, and only the trustee in bankruptcy has standing to pursudasés 606 F.3d at 795

(alteration in originallquoting Parker v. Wendy’s Int’l, Inc., 365 F.3d 1268, 1272 (11th Cir.
2004)).
“A debtor regains standing to bring claims that accruegetigton if those claims are

abandoned.Nicholas v. Green Tree Servicing, LLC73 F. Supp. 3d 250, 255 (D. Md. 2016).

The Bankruptcy Code outlines three ways in which property of the bankruptcy eayabe m
abandoned: “(1) by the trustee after notice and hearing; (2) biyaroer after notice and
hearing; or (3) by operation of law if property listed on the debtor’s schedulespefrtyr has not
been administered when the bankruptcy case cloges(citing 11 U.S.C. § 554)[W]hen

property of the bankrupt is abandoned, the title ‘reverts to the bankrupt, nunc pro tunc, so that he

is treated as having ownédontinuously.” Moses 606 F.3d at 791 (quoting Morlan v. Univ.

Guar.Life Ins. Co., 298 F.3d 609, 617 (7th Cir. 2002)

As various courts have noted, the Bankruptcy Code does not provide a standard for
determining whether a debtor has sufficiently disclosed pending legakcl8®meHermann v.

Hartford Cas. Ins. Co., _ F. App’x __, _,2017 WL 117118, at *4 (10th Cir. Jan. 12, 2017)

(“Although the duty of disclosure is clear, [11 U.S.C. 8 521] does not address the degreg of deta
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required.”) Furlong v. Furlong (In re Furlong), 660 F.3d 81, 87 (1st Cir. 2Qddne) Nicholas

173 F. Supp. 3d at 29Same) Eun Joo Lee v. Forster & Garbus LLP, 926 F. Supp. 2d 482, 489

(E.D.N.Y 2013)(same) see alsdilley v. Anixter Inc, 332 B.R. 501, 509 (D. Conn. 2005)

(“There are . . . no bright-line rules for how much itemization and specifiaiggisred.”
(alteration in original) (quotingn re Mohring, 142 B.R. 389, 395 (Bankr. E.D. Cal. 1992)).
“However, a review of authority . . . reveals that courts typically look atheh¢he schedule
gives the trustee enough information about the claim so he or she can decide ifrthe wiaith
pursuing.” _Eun Joo Le®26 F. Supp. 2d at 489. In other words, “debtors’ schedules need not
identify every potential cause of action, every possible defendant, or even engatgfat all, so
long as a partially scheduled claim contains enough information that a reasoraigation

by the trustee would reveal the claim ultimately assérthécholas 173 F. Supp. 3d at 255
(citing In re Furlong 660 F.3d at 87—-88).

For example, in Cusano v. Klein, 264 F.3d 936 (9th Cir. 2001), the Ninth Circuit

concluded that Cusandisting of “songrights in . . . [sJongs written while in the band known as
‘KISS’” as an asset on his bankruptcy schedule “was not so deféaivie would forestall a
proper investigation of the set,”id. at 946. The Ninth Circuit continued: “The ‘sorgiris’

asset as described by Cusano can reasonably be interpreted to mean copyriggttssand r
royalty payments for songs written for the band KISS pre-petititth.”Accordingly, the Ninth
Circuit concluded that Cusano’s “listing of the ‘songriglaisset was a sufficient scheduling of
[his] interestin his pre-petition compositions, which reverted to him upon confirmation of his
plan.” Id. at 947.

Similarly, inBonner v. Sicherman (In re Bonner), 330 B.R. 880, 2005 WL 2136204

(B.A.P. 6th Cir. Sept. 6, 2005), the Bankruptcy Appellate Panel of the Sixth Circuit concluded



that the debtors’ listing of an “Auto Accident Claim” on their bankruptcy schedutergrassed

not only a personal property claim, but also a personal injury claim arising autofo

accidentjd. at *4. The Panel noted that “it is common knowledge that an automobile accident
may, and often does, result in personal injury,” and therefore, “[b]y listingp‘Accident

Claim,” the debtors gave the [t]rustee sufficient informati@ntisg him to the possible existence
of a personal injury claim and the need for further investigatitsh.”

On the other handomecourts have concluded that debtors’ disclosures of legal claims
on their bankruptcy schedules have not encompassedtediedases of action because the
trustee would have no reason to investigataitirelatecclaims. For instance, itdermann the
Tenth Circuit concluded that the debtor’s disclosure of a “Potential Persqungl Award” on
his bankruptcy schedule did rexicompass a claim against the defendant insurance company
“for unreasonable denial of and delay in processing his claim for worker's osatjmn
benefits,”  F. App’xat__, 2017 WL 117118, at *4, because “dditdinsurance clains not
similarly rdated to aPotential Personal Injury Award,id. at *5. Similarly, the United States

District Court for the Middle District of North Carolina concluded in Dixon v. Flovigaking

Co. of Jamestow; LLC, No. 1:11CV54, 2015 WL 1567537 (M.D.N.C. Apr. 8, 2015), that the

debtor’s disclosure of his worker’'s compensation claim did not encompass his AD cl
because “a claim for worker[']s compensation is not normally associate@ widim under the
ADA, and thus would not giva trustee notice to investigdted. at *7. Finally, inTilley, the
United State®istrict Court for the Districof Connecticut concluded that the debtor’s disclosure
of a claim “for back child support” on her bankruptcy schedule did not encompass a claim for
intentional infliction d emotional distress because “a claim ‘for back child support’ does not [ ]

inform a trustee of the need to investigate whether the plaintiff had a clainteiotiomal
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infliction of emotional distress arising out of fraud in connection with the repatifieer ex
husband’s] income.” 332 B.R. at 511.

Bravo argues that Bejarano never disclosed her FMLA cleortiee Bankruptcy Court
because the “pending employment discrimination claim” that she included imfesrd&d
Schedule B does notemmpass aRMLA claim. SeeDef.’s Mem. at 2, 4, 10, 12 n.2, 13; Def.’s
Reply at £3;see alsd’l.’s Opp’n, Ex. D (Amendment Cover Sheet) at 4 (Amended Schedule
B—Personal Property). Bejarano argues in response that the notice of her pemalimgment
discriminationclaim “included her ADA, DCHRA and FMLA claims.” Pl.’s Opp’'n at 43.

The Courtagrees that Bejarano’s listing of a “Pending Employment Discrimination
Claim” on her list of personal properggePl.’s Opp’n, Ex. D (Amendment Cover Sheet) at 4
(Amended Skedule B—Personal Propertygncompasskeher FMLA claims because an FMLA
claim isaform of employment discrimination. Congress passed the FMLA for the purpose of,
among other things, “minimiz[ing] the potential for employment discrimination on gisdia
sex” and “promot[ing] the goal of equal employment opportunity for women and men.” 29

U.S.C. § 2601(b)(4)5) (2012) see alsdHodges v. District of Columbia, 959 F. Supp. 2d 148,

155 (D.D.C. 2013) (The[FMLA] prohibits an employer fromriterfer[ing] with, restrain[ing],
or denying] the exercise of or the attempt to exercise, &yt provided under [the FMLA],’
and from ‘discharg[ing] or in any other manner discriminat[ing] againstratividual’ for
engaging in activity protected by the FMLAalterations in original)citing 29 U.S.C.

§ 2615(a)(1), (2)). Furthermore, the Court is persuaded that Bejarano’s bankruptcy schedule

2The Court rejects Bravo’s contention that Bejarano failed to respond tgutsent regarding her FMLA claim in
her opposition, and thuthe Court should treat this argument as conceskrDef.’'s Reply at 1, because Bejarano
respormled to tle argument when she stated that the “pending [employment] discriorindédim” that she listed on
her Amended Schedule B “included her ADA, DCHBAJFMLA claims,” Pl.’s Opp’n at 13 (emphasis added).
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“contain[ed]enough information that a reasonable investigation by the trustee woulbthevea
claim[s] ultimately assert” Nicholas 173 F. Supp. 3d at 25Bbecause, if the trustee
had investigated Bejarano’s chafediscrimination he would have discovered thihae District
of Columbia Office of Human Rights was investigating potential FMLA violatioraldition to
discrimination based updhe plaintiff's alleged disabilitySeePl.’s Opp’'n, EXE (District of
Columbia Office of Human Rights Order dated April 5, 2016) 408Interrogatories directed
to Bravo regardingotentialFMLA, reasonable accommodation, anscthiargeviolations.
Therefore, the Court concludes tBajarancsufficiently disclosed her FMLA claims against
Bravo when she listed her “Pending Employment Discrimination Claim” on henAed
Schedule B.ConsequentlyBejaranos FMLA claims (andherother employment discrimination
claims)were abandoned amdverted to Bejaranafter the trustee filed his report stating that no
propertywas available for distributioand that Bejarano’s estate had been fully administered,
seePl.’s Opp’n, Ex. B (BankrDocket) at 34 (Docket No. 22), and after the Bankruptcy Court
granted Bejarano a “standard discharge” and closed herseas, Ex. B (Bankr. Docket) at 1,
4;see alsd.1 U.S.C. 8§ 554(c) (stating that any property disclosed by the debtor “not istherw
administered at the time of the closing of a case is abandoned to the débbdsey, 606 F.3d at
791 (“Once the trustee abandoned the estate’s clftimsiebtorjwas free to seek redress as if
no bankruptcy petition had been filed.’As a resultthe Court concludes that Bejarano has
standing to assert her FMLA ahdrother employment discrimination claims.
B. Judicial Estoppel

BravoalsoarguesthatBejarano’sclaims are barred by the equitable doctrine of judicial
estoppebecause she omittéldese claims from her bankruptcy petitiddeeDef.’'s Mem. at +

2. Thedoctrine of judicial estoppel “generally prevents a party from prevailing iplage of a

9



case on an argument and then relying on a contradictory argument to prewvether phas”

New Hampshire v. Maine&32 U.S. 742, 749 (2001) (quoting Pegram v. Herdrich, 530 U.S. 211,

227 n.8 (2000)). The inconsistent stances can be in the same or different proceedsinga'v.
Clinton, 880 F. Supp. 2d 113, 117 (D.D.C. 201Zhe purpose of judicial estoppel is to “protect
the integrity of the judicial process” by “prohibiting parties from delibdyatikeanging positions
according to the exigencies of the moment,” thereby playing “fast and lotisthevicourts.”

New Hampshire532 U.S. at 749-5itations omitted).

The District of Columbia Circuit has explained that

[tlhere are at least three questions that a court should answer in decidingrwheth
to apply judicial estoppel: (1) Is a party’s later position clearly inconsistent with
its earlier position? (2) Has the party succeeded in persyiadcourt to accept

that partys earlier position, so that judicial acceptance of an inconsistent position
in a later proceeding would create the perception that either the first sedbed

court was misled? (3) Will the party seeking to assert an inconsistent position
derive an unfair advantage or impose an unfair detriment on the opposing party if
not estopped?

Moses 606 F.3dat 798(citing New Hampshire532 U.S. at 750-51)-urthermore;in order for

judicial esoppel to apply, there must be ‘a discernible connection’ between the bankruptcy

proceeding and the current lawsuiMarshall 828 F.3d at 928 (quotindoses 606 F.3d at

799).
The Supreme Court has made clear that these three factors are not “inflexible
prerequisites,” and “[a]dditional considerations may inform the doctrine’scafiph in specific

factual contexts."New Hampshire532 U.S. at 751. “Doubts about inconsistency often should

be resolved by assuming there is no disabling inconsistency, so that the secenthmatie

resolved on the merits.” Comcast Corp. €3; 600 F.3d 642, 647 (D.C. Cir. 2010) (quoting

18B Charles Alan Wright, Arthur R. Miller & Edward H. CoopEederal Practice and

10



Procedure § 4477, at 594 (2d ed. 2002)). At bottom, the doctrine of judicial estoppel is an

equitable one, “invoked by a court at its discretiohldses 606 F.3d at 797 (quotirdew

Hampshire, 532 U.S. at 750).

The District of Columbia Circuit hasbservedhat “judicial esoppel is justified to bar a
debtor from pursuing a cause of action in district court where that debtor deljpéads to
disclose the pending suit in a bankruptcy cadé.’at 798. In Moses the plaintifffiled suit in
this Court against Howard Urersity Hospital (“Howard”) allegingTitle VIl and DCHRA
claims. Id. at 791. Thereaftethe plaintifftwice filed for bankruptcy in the District of
Maryland, but never disclosed his pendthgcriminationclaimsin those proceedingdd. Once
Howarddiscovered thahe plaintiff had failed to disclosehese claimss an asset in the
bankruptcy cases, it filed a motion for summary judgment on the grounttéhaltintiffs
discrimination claims were barred by judicial estopi#zteid. at 794. “[A]ter Howard had
revealedthe plaintiff’s] failures to disclosdthe plaintiff] moved to reopen his Chapter 7
bankruptcy proceeding . . . to amend his original ‘Statement of Financial Aftamsflect the
existence of this lawsuit.1d.

Applying the frst judicial estoppel fetor, the Circuit concluded théte plaintiff's
position that he was a proper plaintiff in his employment discrimination case wadycle
inconsistent” with his position before the Bankruptcy Court because he higtetbthat claim
as an asset on his bankruptcy schedules, even though he “had already filed padsuiag
[his] employment discrimination claim at the time [he] filed [his] bankruptcy petifién]d. at
799 (alterations in original) (citations omitted). Witbgard to the second factor, thedDit
determined that “the bankruptcy court’s decision to initially dischghgeplaintiffs debts], and

the Distria¢ Court’s decision to allow th[eJase [before itlo continue even during the pendency

11



of [the plaintff's] bankruptcy proceedings, leaves little doubt ftieg plaintiff] succeeded in
hiding the inconsistency from the courtdd. Finally, the Circuit concluded that “[the plaintiff]
set up a position in which he could gain an advantage over hisocsdthécause]. .hadhe
prevailed in his lawsuit againstoward he would have kept any damages for solely himself, to
the detriment of his creditorsfd. The Circuit also noted th#te plaintiff's“inconsistent
positions also adversely affecteldward” because, if the trustee had been made aware of the
discrimination claims, “she might have settled this case early or decided noswe guactions
that might have benefittadoward” Id.

The Circuit rejectedhe plaintiffs “argument that he cad his failure to disclose by
reopening his [bankruptcy] case, amending his ‘Statement of FinanciaisAféend inviting [the
trustee] to intervene in the suit” because

allowing such a debtor tdbackup, reopen the bankruptcy case, and amend his

bankuptcy filings, only after his omission has been challenged by an adversary

suggests that a debtor should consider disclosing potential assets only if he is
caught concealing them. This soecalled remedy would only diminish the

necessary incentive” for thdebtor “to provide the bankruptcy court with a

truthful disclosure of [his] assetsBurnes v. Pemco Aeroplex, In@291 F.3d

1282, 1288 (11th Cir2002), and wouldimilarly diminish the doctrine’s ability

to deter the debtor from pursuing claims in District Court to which he is not
entitled.

Moses 606 F.3d at 800.
Furthermore,hte Circuit recently affirmed another member of this Court’s grant of
summary judgment on the grounds of judicial estoppklarshall in which the Circuit

concluded thatte facts ilMosesandMarshallwere virtually indistinguishable, and thits,

analysis inMosesforeclosedviarshall’sclaims. _Sedarshall 828 F.3d at 928-29 (applying the

three judicial estoppel factorsh Marshall the plaintiffomitted her employert discrimination

claims on theoriginal bankruptcy schedules that she filed in 2@@8id. at 925, and only re-

12



opened her bankruptcy case after the district court heldhthataintiffdid not have standing to
pursue her civil claimsgeeid. at 927. The Circuit noted Marshallthat “[i]n the nine years
from 2005 until the district court issued summary judgment in 2014, this lawsuit geherat
nearly 200 docket entries, the bulk of which came before the defendants dis¢thesred
plaintiff's] bankruptcy proceedings.Id. at 929. The Circuit continued: “A moment’s research
by [the plaintiff's] counsel or bythe plaintiff] herself would have revealed that during this
extensive period of intense back and forth between the pattiegplaintiffl hadno standing to
be a plaintiff.” Id. at 929-30 (citations omitted). Therefore, the Circuit concludedhbat
plaintiff “offended the integrity of the District Court lpyesenting herself as a proganrty to

this court based on a position that is flatly inconsistent with the position she took in the
bankruptcy proceedings.ld. at 929 (quotingoses 606 F.3d at 800)The Circuittherefore
rejectedthe plaintiffs “argu[ment] that judicial estoppel should not apply because she orally
disclosed one ofdr three discrimination claims to the trusét¢he creditors’ meeting in 2005,
and her attorney allegedly had a telephone conversation with the trustee alotiititeo,”
because “oral disclosure does not meet the requirements of the bankruptcy cod830d. at

(quotingGuay v. Burack677 F.3d 10, 20-21 (1st Cir. 2012)), d@hd plaintiff's“oral disclosure

to the trustee did not constitute notice to her creditors and could not correct theféataation
she conveyed on her schedules,” id. Mihdfiuthis Circuit’'s precedest the Court considers the
facts of this case in accordance vitile three judicial estoppel factors.

1. Clearly Inconsistent Positions

The Court concludes that Bejarano has not taken inconsistent positions before the
Bankruptcy Court and this Court because Bejarano amended her bankruptcy schedules to

disclose her claims in this case to the trustee and her creditduner2, 20155eePl.’s Opp'n,

13



Ex. D (Amendment Cover Sheebgforeshe filed her suit in this Court on May 20, 204ée

Compl. at 1. IMMosesandMarshall on the other handhe plaintiffs only disclosed their legal

claimsafterthe defendants discovered the omissions and brought them to the attention of the
district courts.SeeMarshall 828 F.3d at 927; bkes 606 F.3d at 794As a result, the Circuit

concluded in botiMosesandMarshallthat the plaintiffs had taken inconsistent positions

becauseheir positiors that they were proper plaintiffs were “clearly inconsistent with [their]

pursuit of bankrupte” Moses 606 F.3d at 79%ee alsdVarshall 828 F.3d at 929 (“And as in

Moses 606 F.3d at 799the plaintiff] held herself ‘out before the District Court as a proper
plaintiff, a position which was clearly inconsistent with [her] pursuit of bankyuptc As the
Court has already concludeskesupraPart Ill.A., Bejarano is the proper party to assert her
employment discrimination claintere because she disclosed those claims to the trustee and her
creditorsonce the Bankruptcy Court granted her motion togen her casand the trustee
subsequently abandoned those claiatisof which occurredeforeBejarano filedthis suit
against Bravo Therefore, there is no inconsistency between Bejarano’s padsikien before the
Bankruptcy Court and this Court.

2. The Perception that the Bankruptcy Court Was Misled

Similarly, the Court concludes that the Bankruptcy Court was not nbslelise, again,
Bejaranadid not hide heclaims againsBravo from the Bankruptcy CourGeePl.’s Opp’n, EX.
D (Amerdment Cover Sheet). Therefore, Bejarano did not “succeed[] in persuading” the
Bankruptcy Court that she had no legal claims against Br&geMoses 606 F.3d at 798In

MosesandMarshall on the other hand, the Circuit concluded that the Bankruptayt Gas

misled in both cases because

14



the bankruptcy court’s decision to initially discharge Moses [and Mardhadh
Chapter 7, and the Distti€ourt[s’] decision to allow th[eirtas¢s] to continue
[before the District Courtgven during the pendenoy Moses’s [and Marshall’s]
bankruptcy proceedings, leaves little doubt that Moses [and Marshall] dadcee
in hiding the inconsistency from the courts and creating the perception Lt eit
the first or the second court was misled.
Marshall 828 F.3d at 929 (citation and internal quotation marks omitted) (qudbisgs 606
F.3d at 799).
Moreover, the Circuit’'s conclusian Mosesthat the plaintiffdid not cure his failure to
disclose civil claims to the Bankruptcy Court does not apply here becainse aase, the

plaintiff did not reopen his bankruptcy case and amend his scheduleafiatiHoward had

revealedhis] failures to disclose.Moses 828 F.3d at 794 (emphasis addegke alsdvarshall

828 F.3d at 927 (noting that Marshall did not move to reopen her bankruptcy case until after the
district court dismissed Marshall’'s complaint because only the bankruptagethest standing to
pursue her claims)The Circuit concluded that Moses’s belated disclosure of his claims to the
Bankruptcy Cott was insufficient for purposes défeating judicial estoppel becausdiéwing

such a debtor tbackup, re-open the bankruptcy case, and amend his bankruptcy filings, only

after his omission has been challenged by an advessaggests that a debtdrosild consider

disclosing potential assets onfyhe is caught concealing themld. at 800(emphasis added)
(citations and internal quotation marks omitted). Here, on the other hand, Bejacgemeet
her bankruptcy case and amended her bankruptcy schedules almost one yeahédiledher
this action against BravdseePl.’s Opp’n, Ex. D (Amendment Cover Sheet) (dated June 2,
2015); Compl. at 1 (filed May 20, 2016). Therefore, the Circuit's cortbatra debtor may be

incentivized to “disclos[epotential assetsnly if he is caught concealing themMioses 606

F.3d at 80@emphasis addedjioes not apply here because Bejarano disclosed her claims to the
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Bankruptcy Court before her “omission [wager] challenged by an adversargid thusshe

was never “caught concealing them,” sggtesee als@&paine v. Cmty. Contacts, Inc., 756 F.3d

542, 548 (7th Cir. 2014)The disclosuresn the initial filings are not necessarily final . ... The
bankruptcy code explicitly provides for further investigation into the debtoas¢ial affairs,
11 U.S.C. 88 341, 704(a)(4), and contemplates amendments to a debtor’s initial schedules, id.
8 350(b); Fed. R. Bankr. P. 1009(a) . . . .Therefore, Bejarandid not attempt tanislead the
Bankruptcy Court, nois there anyasis to concludthatshe didin factmislead t.

3. Unfair Advantage toBejarano or Unfair Detriment to Bravo

Finally, the Court concludes that Bejarano did not obtain an unfair advantage over her
creditors because she disclosed herllelgans to them.This case islistinguishable from
Marshall, where the trustee abandoned Marshall’s claimrhthbtad disclosed five years into the
civil lawsuit, becausehe plaintiff's “estate had no money to hire another attorney and, given the

passag of time the bankruptcy trustee informed the district court that he could not ‘attract new

counsel, unfamiliar with the case, on a contingency basis.” 828 F.3d at 927 (enaololzsik
Here, on the other hand, Bejarano amended her bankruptcy schedules on Junes2eP0%5,
Opp’n, Ex. D (Amendment Cover Sheet), and, not twtil months latedid the trustee abandon
Bejarano’s claimsseeid., Ex. B (Bankr. Docketat 3-4 (Docket No. 22), months before
Bejarano filed her Complaint against Brageg Compl. at 1. In other words, unliitee

circumstances Marshall, where the trustee was disadvantaged by the fathéhalaintiff's

civil claim had already been pending for five years before it was disclose8R&&e3d at 926—
27, here, Bejaranoatified the trustee of her potential claims before they weezfiled in this
Court and, with regard to her ADA claims, before Bhd exhausted her administrative remedies

by receiving a notice of her right to sseeCompl. § 10 (“The EEOC issued ati¢e of Right
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to Sue to [ ] Bejarano on March 30, 2016.Therefore, Bejarano’s creditors were not
disadvantaged because the trustee had a sufficient opportunity to evaluate \whairsure
Bejarano’s civil claimdor the benefit of her creditors beéothe claimsvere filed in this Court.

Furthermorethe Court is unpersuaded Byavds argument that itudfered an unfair
detriment‘because ‘[h]ad the trustee known of this lawsuit during the Chapter 7 proceedings,
[the trustee] might have settled tleigse early or decided not to pursue it, actions that might have
benefitted [Bravo].”” Def.’s Mem. at 9 (alterations in original) (quotiigses 606 F.3d at
799). As explained above, the trustee knew about these claims during the bankruptcy
proceedingsand thus had the opportunity to evaluate whether to settle the claims or not pursue
them at all. Because the trustee abandoned the claims, Bejarano once again becamerthe pr
party to pursue these claims agsiBravo. Although it might have been taBo’s advantage if
the trustee, not Bejarano, were the plaintiff here, the Court cannot conclude teatlany
detriment suffered by Bravo is “unfair” to the extent that Bejasdmould be judicially estopped
from pursuing her claims.

IV.  CONCLUSION

For the foregoing reasons, the Court concludesBéegirano has standing to assert her
FMLA and other employment discrimination claims, and thatdoctrine of judicial estoppel
does not bar her claims against Bravo. Therefore, the CourdenmgBravo’s motion to
dismiss.

SO ORDERED this 24th day of April, 2017.3

REGGIE B. WALTON
United States District Judge

3The Court will contemporaneously issue amé&rconsistent with this Memorandum Opinion.
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