MESA POWER GROUP, LLC v. GOVERNMENT OF CANADA Doc. 40

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MESA POWER GROUP, LLC,

Petitioner,
V. Civil Action No. 16-1101 (JDB)

GOVERNMENT OF CANADA ,

Respondent

MEMORANDUM OPINION

This is adispute over enforcement of an arbitration award. Mesa Power Group, LLC
(“Mesa”), an energy company, believes that the government of Canada violated the North
American Free Trade Agreement in how it awarded various renewable energgisantOntario.

An arbitration panel disagreed. Mesa now petitions this Court to vacate that @aaatja
counterpetitiors for enforcement of the award. Given a federal court’s narrow power to review
the substance of arbitration awards, the Court will deny Mesa’s petition &evand grant
Canada’s countgpetition to enforce the award. Canada also argues that Mesa’s petition is
frivolous and in bad faith, and therefore requests that this Court award it atsdees;’ The Court

will deny that request

BACKGROUND

In 2009, the government of the Canadian province of Ontario launched a program designed

to encourage renewable energy, known as the-re€&driff (FIT) program. Mesa Power Grp

LLC v. Gov't of CanadaCase No. 20127, Final Award § 13(Perm. Ct. Ab., March 24, 2016),

Ex. 1 toResp.’sBr. [ECF No. 222] (hereinafter “Award”).Mesais an energy company that made

significant investment in the production of renewable energy in the region with the hogiagf
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awarded a contract through the FIT prografet.’s Br. [ECF No. 41] at 5. After Ontario
announced the FIT program,entered into aseparateontract, outside of the FIT program, to
provide renewable energy to the same electrical gkidard 11 3839. This contract, the Green
Energy Investment Agreement (GEIA) was with two Korean companies knowre d&orean
Consortium.Id.

Mesa believes that when Ontario announced the FIT program, it pledged toadivadird
the electric grid capacity through FIT,cathat Ontario’s decision to enter the GEIA reneged on
this pledge Pet.’s Br. at 56. Mesa also believes that the GEIA contained fewer requirements of
investors than the FIT program didd. Mesacontendghat these unfair practices amount to a
violation of NAFTA, which broadly speaking, requiressgnatory nations to treat investors fairly.
Id. at 6-9.

Mesa asserted these claims through arbitraisprovided for in NAFTA Article 1116n
October of 2011 Award 207 North American Free Trade Agreeme@an-Mex.-U.S., art.
1116,Dec. 17, 1992, 32 I.L.M. 605, 640 (1993) (“NAFTA"Specifically, Mesa argued that
Canada violated several articles of NAFTA Chapter $&eAward § 208 First and foremost,
Mesa claimedhat Canada violated Article 1105(1)’'s requirement that signatory nations treat
investors from another signatory nation “in accordance with internationalrielvding fair and
equitable treatment.” NAFTA Art. 1105(1); Award 208 Mesa also claimed that Canada
improperly imposed domestic content requirements in violation of Article 1106, andaitad &
treated other investors more favorably in violation of Articles 1102 and 1103. Award Y 208.

NAFTA provides hat arbitration proceedingsegoverned by NAFTA itself and the 1976
rules of the United Nations Commission on International Trade Law (UNAEILLTRRules). See

NAFTA Art. 112(02). A tribunal of three arbitrators was duly constituted pursuant to these rules.



It reviewed extensive briefing, reced/éactual and expert evidence, and held an oral hearing on
October 2631, 2014. Award 11 4380 (evidence) 181 (oral hearing).The tribunal also
receivedposthearing briefsid. 1 186, and briefs from the governments of the Unis¢aktes and
Mexico, id. Y 192-204.

On March 24, 2016, the tribunal issued its award. It determined that the FIT program was
“procurement” by a government (namely, Canada) as defined by Article 1108, aridréhdre
requirements of Articles 1102, 1103, and 1106 did not agdlyyf 465 (“The Tribunal holds that
the FIT program constitutes procurement by the Government of Ontariy; see alsad. 1Y
403-466 (providing analysis); 1 335 (regarding Mesa’s claim under Article 1106} tribunal
therefore did not comter Mesa’s claims under those articlds did consider Mesa’s Article 1105
claim, however,and ultimately determinethat Canada did not violate that provisidd. § 682.

It also determined that Canada did not enter into the GEIA agreement in secret, gmoafiising

to award all of the grid capacity through FIE. {1 582. The tribunal in fact found that Mesa was
aware that the Korean Consortium had the righteserve a certain amount of the grid capacity
before Mesa made any investments in the redidn.The tribunal, after finding for Canada on all
claims, awardedhe costs and fees of arbitration to Cana&npecifically, it ordereghayment of
CAD 1,116,000 for the cost of arbitration, and CAD 1,832, #8presenting 30% of Canada’s
costs of engaging in arbitratiomd. § 706.

One arbitrator, Judge Charles N. Brower, concurred in part and dissented iAyartl
(Brower, J., concurring in part and dissenting in part),Zta Pet.’s Br. [ECF No.-B]. With
respect to Article 1105, he agreed that the tribunal stated the proper standard, Hduthaveul
applied it differently.1d. 1 3. Specifically, he would have found that Canada violated Artit0&1

by treating the Korean Consortium more favorably than the applicants to theogfam, and by



awarding some of the grid capacity through GEIA rather than the FIT proddafif4-24. In
particular, Brower would have held that Canada’s decisiaking regarding the Korean
Consortium crossed over from the realm of reasonable policy choices into usdénent in
violation of Article 1105.1d. T 17. Brower also would have held that the FIT program is not
“procurement” as defined by Article 11081. 11 25-34.

Mesa now asks this court to vacate the award pursu&i@oof the Federal Arbitration
Act (FAA), 9 U.S.C. § 10. Specifically, Mesa contends thatatwaicis proper because the
arbitrators “exceegtl their powes’ as defined by § 10(a)(4) and were “guilty of misconduct . . .
or . . . misbehavior by which the rights of [Mesa were] prejudiced” as defin&dlB(a)(3). It
also argues that the tribunal acted “in manifest disregard of the law,” #iadb.C. Circuithas

recognized as a vdlground for vacating an arbitral awar8eeLaPrade v. Kidder, Peabody &

Co., Inc, 246 F.3d 702, 706 (D.C. Cir. 200nternal quotation marks omittedMesa identifies

two of the tribunal’s actions that it believes violate these provisions. Fiesia asserts that the
tribunal’s interpretation of the term “procurement” in Article 1108 was such atdep&rom the
text of NAFTA that it justifies vacatur. Second, Mesa contends that the tribupabperly
granted “deference” to Canada’s decisieking regarding the FIT progra@nd entering the
GEIA contractsuch that the proceedings were inappropriately biased, justifying vacatur.

The Court rgiewedfull briefing from the parties and held an oral argument on June 1,
2017.

CHOICE OF LAW

There is goreliminary issue regarding the controlling choice of l&®anada asserthat
the precedent of the Eleventh Circuit, rather thla@D.C. Circuit, controlsbecause the seat of

this arbitration was Miami, Floridalf Eleventh Circuitdecisions control, then the legal standard



is much more favorable to Canadader Eleventh Circuit precedethie grounds for vacating an
award enumerated in 8§ 10 of the FAA are not applicable to a foreign arbitnal dike this one),
nor is the additional grounds of ‘anifest disregard of the law” availabl&eeResp.’s Br. [ECF

No. 22] at 1415 (citing Indus. Risk Ins. v. M.A.N. Gutehoffnungshutte GmbH, 141 F.3d 1434

(11th Cir. 1998)).

Canada’s argument relies ohrticle V(1)(e) of the New York Convention on the
Reagnition and Enforcement of Foreign Arbitral Awards, wha$ the name suggestgoverns
enforcement of arbitral awards issued in foreign proceedings, and is incedoorahe Federal
Arbitration Act SeeConvention on the Recognition and Enforcement of Foreign Arbitral Awards

June 10, 1958 (“Convention”), 21 U.S.T. 2517, codifie@ &.S.C. 88 20408. Article V(1)(e)

of the Convention states that aidomay vacatenaward if it “has been set aside or suspended by
a competent authority of the country in which, or under the law of which, that award wa% made
“The phrase ‘under the law of which’ in Article V(1)(e) . . . refers to the phaed law governing

thearbitration, not the substantive law governing the AgreemeBlize Soc. Devitd. v. Govt

of Belize 668 F.3d 724, 727 (D.C. Cir. 2012). Thus, because the parties agtbe et of the
arbitration was in Florida-which is within the Eleventh CircuitCanadaargues that the
procedural law of the Eleventh Circuit controls.

But this position contradicts the weight of the decisions that have considered isisoids
Neither partyhas provided the Court with any cases discussing vdnichit's precedst governs
confirmation (or vacatur) of an arbitral award when the arbitration took plamee circuit and
the case is fileth a different circuit. However, there is extensive case law and legal commentary
regarding which circuit'precedentipplies when a federal question case is transferred from one

circuit to another: the law of the transferee court (Htae).C. Circuit) rather than the transferor



court (here, the Eleventh Circugpverns This is true in the context of transféos the parties
convenience under 28 U.S.C. § 1404, transfers to obtain proper venu& ld@érandtransfers

for multi-district litigation under 8§ 1407SeeLafferty v. St. Riel 495 F.3d 72, 83 (3d Cir. 2007)

(transfer under 8406);Hartline v. Sheet MetalVorkers’ Nat. Pension Fund, 286 F.3d 598, 599

(D.C. Cir. 2002) (per curiam) (transfer under 8§ 1404 ye Korean Air Lines Disaste829 F.2d

1171, 1176 (D.C. Cir. 1987) (transfer under 8§ 146&& generallCharles AWright & Arthur R.

Miller, 15 FedPrac. & Proc8 3846 (4th ed.) (citingnter alig cases from the FirsteSond Ninth

and Eleventh @cuits reaching similar conclusiongee alsdnt’| Union of Painters & Allied

Trades, Local Unions No. 970 & 1144, ARLIO v. NLRB, 309 F.3d 1, 6 (D.CCir. 2002) (“To

the extent that [plaintiff] asks us to create special circuit law dependitige@eographic origins
of acase, it asks us . . . to abandon the federal circuits’ normal task of trying to detéxderal
law as correctly as possible.”).

This rule—that the transferee court’s interpretation of federal law cortnriakes sense
given the nature of federal law. While there are “differences between diffeatas® aws,” there
is “unitary federal law” and “each [federal court] has an olibgato engagendependentlyn

reasoned analysisnterpreting that law.In re Korean AirLines Disastey 829 F.2d at 1175/6.

Whena federal court interprefederal law, {b]inding precedent for all is set only by the Supreme
Court, and for the district courts within a circuit, only by the court of appeals faritbait.” Id.

at 1176 see alsdRichard L.Marcus,Conflict Among Circuits and Transfers within the Eesl

Judicial §stem 93 YALE L.J. 677, 721 (1984))This is in contrast to when a federal court sits in

diversity jurisdiction, wheréhereare reasons based on comity and federalism for the substantive

law of the transferor jurisdictienthat is, the state law of theansferor jurisdiction-to apply.



SeeVan Dusen v. Barrack, 376 U.S. 612, 637-42 (J96But when a court has federal question

jurisdiction, theerationales do not applySeeln re Korean Air Lines Disaste829 F.2d at 1176.

Theonly exceptionto this general rule-one thais not applicable hereis if the transfesr court
already decided an issue (based on its own interpretation of the law) and thuw thietlia case”

governs that issue even in the transferee cdseeHill v. Henderson, 195 F.3d 671, 678 (D.C.

Cir. 1999).

Here, the case was not transferred under 88 1404, 1406, oritfEed, it was not
transferred at all Rather, the arbitration took place within the Eleventh Citouithe petition
was filed in this @cuit. Still, the same reasoninigely applies: there is one federal law, and this
Court has an obligation to interpret the law “as correctly as possiblatmight be why during
oral argument, counsel for the respondent could not identify a single case iravdmthct court
applied an interpretation of federal law from another circuit that contradictguiebedent of the
circuit where tle district court was located. Interpreting the law “as correctly as pessagjuires
interpreting the law within the lbmds of controlling precedertwhichin this districtmeans D.C.
CircuitandSupreme Court precedent.

However, the Court need not actually decide this issue. Even under D.C. Circuit
precedent-which is more favorable to Mesa and whidlesabelieves should apphtMesa’s
arguments stillfail. Thus, the Court will assumeavithout deciding that D.C. Circuit law,

specifically itsinterpretation of federdaw, controls.

! Neither of the partieBave arguethat the state law of Florida controls.
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LEGAL STANDARD

Mesa asks this Court to vacate the award pursuant to 8 10 of the$&@e8.U.S.C. § 10.
Canada, on the other hand, seeks enforcement of the award pursuant to the Con8eeton.
U.S.C. § 207.

The Convention is codified as part of the FAA, and isdeefully crafted framework for

the enforcement of international arbitral award$&€rmoRio S.A. E.S.P. v. Electranta S.P., 487

F.3d 928, 935 (D.C. Cir. 2007). It “mandates very different regimes for the review aélarbit
awards (1) in the stata which, or under the law of which, the award was magesus (2) in
other states where recognition and enforcement are soudhfiriternal quotation marks omitted)

(quotingYusuf Ahmed Alghanim & Sons v. Toys “R"dJInc., 126 F.3d 15, 23 (2d Cir. 1997))

When a party seeks to set aside an award in “the state in which, or under the law of which, the
award was madeéthat court is “free to set aside or modify an award in accordance with its
domestic arbitral law and its full panoply of express and imgrednds of relief.” Id. (internal

guotation marks omittedjjuoting Yusuf Ahmed Alghanim & Sonsl26 F.3dat 23). Here, the

arbitration award was issued in the United States, and thus U-S:nlamelythe FAA and its

“full panoply of express and implied grounds of relefdpplies.|d. at 935-37;see alsdrirst Inv.

Corp. of Marshall Islands v. Fujian Mawei Shipbuilding, Ltd., 703 F.3d 742, 748 (5th Ci) 201

(holding that dismissal on basis of lack of personal jurisdiction as matter of comsétalue

process was appropriatério v. Underwriting Members of Syndicate 53 at Lloyds for 1998 Year

of Account, 618 F.3d 277, 292 (3d Cir. 2010]B(®ecause the arbitration took place in
Philadelphia, and the enforcement action was also brought in Philadelphia, we mayratgay

States lawincluding the domestic FAA and its vacatur standards.”).



Under the FAA, a “court shall confirm thforeign arbitrallJaward unless it finds one of
the grounds for refusal or deferral of recognition or enforcehteat are enumerated in the
Convention or thd=AA. See9 U.S.C. 8 207 TermoRiqg 487 F.3d at 935.The FAA and the
Conventiortherefore “reflecf] an emphatic federal policy in favor of arbitral dispute resolution.”

Marmet Health Care Center, Inc. v. Brawg5 U.S. 530, 533 (2012) (per curiam) (QquoRMG

LLP v. Cocchi, 565 U.S. 18, 25 (2011)). This emphatic federal policy is equally truensiagf

foreign arbitration awardsSeeTermoRiq 487 F.3d 93334 (citing Mitsubishi Motors Corp. V.

Soler ChrglerPlymouth, Inc.473 U.S. 614, 631 (1985pee alsdNewco Ltd. v. Goit of Belize

650 F. App’'x 14, 16 (D.C. Cir. 2016) (nonprecedential).
Thus, “courts may vacate an arbitrator's decision ‘only in very unusual ctanoges.”

Oxford Health Plans LLC v. Sutter, 133 S. Ct. 2064, 2068 (2013) (quoting First Options of

Chicago, Inc. v. Kaplarb14 U.S. 938, 942 (1995)). This “limited judicial review” is necessary to

“maintain[] arbitration’s essential virtue of resolving disputes straightdwag. (quotingHall

St Assocs., LLC v. Mattel, Inc., 552 U.576, 588 (2008)). Section 10 the FAA “provide[s]

the FAA'’s exclusive grounds” for vacating an awakthll St, 552 U.S. at 584.

The grounds for vacatur “codified in § 10(a) restate the longstanding rule]ifhgan
arbitration] award is within the submission, and contains the honest decision of tretas)it
after a full and fair hearing of the parties, a court . . . will not set [thedhaside for error, either

in law or fact.” StoltNielsen S.A. v. AnimalFeeds Int'| Corp., 559 U.S. 662,-688(2010)

(Ginsburg, J., dissenting) (alterations in original) (quoBugchell v. Marsh58 U.S. 344, 349

(1855)) see alsd. Associated Coal Corp. v. United Mine Workers of As381 U.S. 57, 62 (2000)

(“[Als long as [an honest] arbitrator is even arguably construing or agplyie contract and

acting within the scope of his authority,” the fact that ‘a court is convinced he t@thserious



error does not suffice to overturn his decision.” (quoting United PaperworkerdJmon v.

Misco, Inc, 484 U.S. 29, 38 (198)() Mesa invokes two of those grounds: § 10(a)(3) and (a)(4).

Section 10(a)(3) permits vacatur “where the arbitrators were guilty ssfaméuct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing to hear evidemanpartd
material to the controversy; or of any other misbehavior by which the rigats/qgfarty have been
prejudiced.” 9 U.S.(810(a)(3).Section 10(a)(4) permitsacatur “wherghearbitrators exceeded
their powers, or so imperfectly executed them that a mutual, final, and defiritd apon the
subject matter submitted was not mad&d” §10(a)(4).

Mesa also argues that the award may be vacated on the gtbahdisis in manifest
disregard of the law. In 2001, the D.C. Circuit explained tlijat addition to the limited statutory
grounds on which an arbitration award may be vacated, ‘arbitration awards cacaebed\jonly]
if they are in manifest disregadd the law.” LaPrade 246 F.3d at 706 (alterations in original)

(quotingCole v. Burns Int’l SecServs, 105 F.3d 1465, 1486 (D.C. Cir. 1997A.tribunal is in

manifest disregard of the law‘{fl) the arbitrators knew of a governing legal principle yet refused
to apply it or ignored it altogether and (2) the law ignored by the arbitratmssvell defined,
explicit, and clearly applicable to the casdd. (internal quotation marks omitted In 2008,
however, the Supreme Court held that 88 10 and 11 “provide thesFé&&lusive grounds for
expedited vacatur and modificatiortHall St, 552 U.S. at 584. Since then, the circuits have taken
different approaches to whether “manifest disregdrdhe law” is simply another way of

expressing the grounds in 8 10(a) and thus survivaspes not.See, e.qg.Coffee Beanery, Ltd.

v. WW, LLC, 300 F. App’x 415, 419 (6th Cir. 2008)onprecedential)‘In light of the Supreme

Court’s hesitation to reject the ‘manifest disregard’ doctrine in all circunesame believe it

would be imprudent to cease employing such a universally recognized principleg’)D.C.
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Circuit hasnotdecided thessue but hasassumedvithout deciding that “manifest disregard of the

law” survives as aeparatground for vacaturSeeAffinity Fin. Corp. v. AARP Fin., Inc., 468 F.

App’x 4, 5 (D.C. Cir. 2012)nonprecedentiglRegnery Pub., Inc. v. Miniter, 368 F. App’x 148,

149 (D.C. Cir. 2010jnonprecedential)This Court takes the same approach, and assumes without
deciding that “manifeddisregad of the law” is a valid ground for vacatur under the FAA.

When analyzing these grounds for vacatur, “[i]t is not enough for petititmsisw that
the panel committed an error—or even a serious erf@tolt-Neilsen 559 U.S. at 671 (citinge.

Associated Coab31 U.Sat62). Ratherunder 8§ 10(a)(4)[i]t is only when [an] arbitrator strays

from interpretation and application of the agreement and effectively ‘disgg¢hgepwn brand of
industrial justice’ that his decision may be unenforceabléd” (second and third alteration in

original) (quotingMajor League Baseball Players Asy. Garvey532 U.S. 504, 509 (200{per

curiam). In other words, [0]nly if ‘the arbitrator act[s] outside the scope of his contractually
delegated authority~issuing an award that ‘simply reflect[s] [his] own notions of [economic]
justice’ rather than ‘draw[ing] its essence from the contraptay a court overturn his

determination.”_Oxford Health Plans LLC, 133 S. Ct. at 2088t @lteration addedquotingE.

Associated Coal531 U.S.at 62). Thus, “the sole question” is “whether the arbitrator (even

arguably) interpreted the parties’ ¢@act, not whether he got its meaning right or wronigl.”

The scope of review under 8 10(a)(3) is similarly narré&@eeHoward Univ. v. Metro.

Campus Police Offices’ Union, 512 F.3d 716, 7222 (D.C. Cir. 2008). Section 10(8)(is

focused on whether the tribunadfused to hear material eviden@ otherwise employed an

improper procedureSeed U.S.C. § 10(a)(3pee alsd@ulf Coast Indus. Workers Union v. Exxon

Co., USA, 70 F.3d 847, 850 (5th Cir. 199Wpcating award where the arbitrator refused to

considerkey evidence)Totem Marine Tug & Barge, Inc. v. N. Am. Towing, Inc., 607 F.2d 649,

11



653 (5th Cir. 1979) (vacating award based on arbitrator’'s ex parte communications wiif).a par
But becausé*an arbitrator need ndbllow all of theniceties’™ of the federal rules of evidence, a
court’s inquiry is limited to whether the tribunal “grant[ed] the parties a fonethally fair

hearing.” Howard Univ., 512 F.3d at 721 (quoting Lessin v. Merril Lynch, Pierce, Fenner &

Smith, Inc., 481 F.3d 813, 816 (D.C. Cir. 2007)). Herxepurt “may vacate an award only if

the panel’s refusal to hear pertinent and material evidence prejudices thefrigatpanties to the
arbitration proceedings.’1d. (quotingLessin 481 F.3d at 818). With this narrow scopeeview
in mind, the Court turns to the issues at hand.
ANALYSIS

Mesa identifies two alleged errors in the tribunal’'s analysis that show thailtheatr
exceeded its powers, prejudiced Canada’s rightsaetedin manifest disregard of the lawhese
are, first, the tribunal’s interpretation of “procurement” as used in Arit@8 of NAFTA, and
second, the tribunal’'s deference to the government of Ontario’s decisionmakingiafisore
implementing its renewdd energy policy.

l. The Tribunal’s Interpretation of “Procurement”

Section 1108 of NAFTA states that “Articles 1102, 1103, and 1107 do not apply to: (a)
Procurement by a Party or a State enterprise” and that “Article 1106(1)([does] not apply to
procurement by a party or a State enterpriddAFTA Art. 1108(7), (8)b). In the arbitration,

Mesa argued that becausdividual consumerpurchase electricity through the grid, neitR€F

nor GEIA involve procurement by state enterprise The tribunal, however, disagreedt

explained that because the government enters into contracts with energyyagsrersupply the
electrical grid with power, that constitutes government procurement, even ifidneorsumers

are irdividuals whoultimately purchasehe electricity from the grid. SeeAward Y 443-448.

12



Thus,because the FIT program and the contracts througGEiA were “procurement” by the
Government of Ontariothen Articles 1102, 1103, and 1106 did not apply. In making this
determination, the tribunal noted that
it makes no difference . . . whether one focuses upon the single word ‘procurement’ or the
phrase ‘procurement by a Party or a state entetrgnmsArticle 1108]. The words . . . by
a party or a state enterprise’ identify the entities involved, but do not changattine of
the activity itseF—which in this context assumes a State Party or state enterprise in any
event.”

Id. 1 421 (second alteration imiginal).

The Supreme Court explained in Oxford Health Plans v. Stiter“[s]o long as the

arbitrator was ‘arguably construing’ the contract . . . a court may not corrauidtekes under

§810(a)(4).” Oxford Health Plans, 133 S. Ct. at 2q@0otingE. Associated Coab31 U.Sat 62).

Here, he tribunal compehensively examined the text itself and the parties’ arguments regarding
the text before ultimately concluding that the FIT program constituted “proemt& under
Article 1108.

The tribunalfully considered the primary argument thsa advances this litigation
that the word “procurement” in Chapter ©0 NAFTA excludes this type of contractingnd
therefore the word should be interpreted analogously in Chapter 11, which includes JAQR:|
Award 19 37884. Article 1001(5g), in Chapter 10, states that “procurement does not
include . . . gvernment provision of goods and services to persons.” This definition, Mesa argued
then and persists in arguing now, extends to Article 1108 eaaddes Ontario’s contracts to
supply renewable energy the electrical grid, whictvill eventually be purchased by consumers.
But the tribunal rejected this argument after examining the role and structDhapfer 10 versus

Chapter 11 versus otheragiters of the treaty. Sdevard 417, 423-430.

13



It also compared the text @frticle 1108to other uses of the worgbrocurement”in
NAFTA and other international tradegreements Seeid. ff 395403. It considered and
differentiated the numeroymsevious arbitral awards that Mesa referenced, as well as the ordinary
meaning of the word in other contextsd the dictionary meanindd. 11 404417. The tribunal
alsodiscussed whether other adjudicatory bodies had considered the purchase ofcebergy t
“procurement” bya government Seeid. 11449-461. It then looked at the broader purpose of
Article 1108 within the structure of NAFTAJ. 11 418-439. As part of that analysis, tiiebunal
noted that the context éfrticle 1108 makes it clear thgirocurement” refers to procurement by
a state, whether or not the text of Article 1108(7) or (8) include that speaifadge.ld. 1 421.

There can be no serious debate that the tribunal was integoitee text of NAFA to
reach its conclusigrand that it did so exhaustivelyhe tribunal employed all of the standard
interpretativetoolsthat a court or arbitration panebuld normally usewhen interpreting a text.

The dissenting opinion proves as much: there, Brexplains how he would have used the same
interpretative tools but analyzed them differen®Bee, e.g Award (Brower, J., concurring in part

and dissenting in part) 1 29 (explaining how he would have distinguished the precedent that the
majority reliedon). The fact that the tribunal noted that some words were superfiucoistext

does not transform the tribunatteoroughanalysis from a texbased interpretation into something

else. The tribunal might have been wrong, but “[t]he potential for thostakes is the price of

agreeing tarbitration.” Oxford Health Plans, 133 S. Ct. at 2070.

Mesa argues that the parsetlisregard of the words “Party or state enterprise” crosses the
line from a mere mistake, which is not grounds for vacatur, into abandoning the testy emtal
thus exceeding the tribunal’'s authority. Federal courts can vacatetembimvards where the

tribunal’s decision “disregard[s] or modif[ieshambiguousontract provisions” and thus exceeds

14



its authority. SeeMo. RiverServs, Inc. v. Omaha Tribe of Nel?267 F.3d 848, 855 (8th Cir.

2001) (internal quotation marks omitted); Hoteles Condado Beach v. Union De Tronhacsdhs

901, 763 F.2d 34, 41 (1st Cir. 1985) (quoting the sasen;als®®MA Capital Ins. Co. v. Platinum

Underwriters Bermuda, Ltd., 659 F. Supp. 2d 6839 (E.D. Pa. 2009) (similar)But herethe

tribunal did not disregard or modify an unambiguous provision of the treaty. Indeedpitated
relevant text to determine th#te FIT program aostituted“procurement by a Party or state
enterprisé, i.e., by the government of Ontario. The fact that it did so while explaining that some
words in that article were redundant time specific contextloes not mean it disregarded or
modified the text of the treatyBecause “[i]t is the arbitrator's construction [of the contract] which
was bargained for” and “the arbitrator[s’] decision concerns construction aftiteact,” this

Court therefore has “no business overruling [the tribunal].” Oxford Health Plans, 133&. C

2071 (internal quotation marks omittedAccordingly, the panel did not exceed its authority as
defined by 9 U.S.C. § 10(a)(4).

Mesacontendshat the tribunal’s analysis ofricle 1108 was a refusal to interpret the text
at all, and thus was “misbehavior” under 8§ 10(a)(3) andimvamnifest disregard of the lavieee

Pet.’s Br. [ECF No. 11] at 26-27 (citingHoteles Condado Beach, 763 Fa&di1), Pet's Opp’n

& Rep. [ECF No. 30] at 3438. But as explained above, the tribuda undoubtedly interpret the

text of the treaty.And it did so after exhaustively reviewing the evidence that Mesa presented.
Mesa simply disagrees witlhe interpretation that the tribunal adoptedenke, Mesa has not
shown that the tribunal’s interpretation of the word “procurement” provides afbasiacating

the award under 8 10(a)(3), (a)(4), or “manifest disregard of the law.”
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Il. The Tribunal's “Deference” to Canada

Article 1105(1) of NAFTAstates “Each Party shall accord to investments of investors of
another Party treatment in accordance with international law, including deecaiitable treatment
and full protection and security.” NAFTA Art. 1105(1). The tribunal explained thatidtiowing
components can be said to form part of Article 1105: arbitrariness; gross unfairness;
discrimination; complete lack of transparency and candanadministrative process; lack of due
process leading to an outcome which offends judicial propraetg manifest failure of natural
justice in judicial proceedings.” Award § 502 (internal quotation marks omitted). thiefur
explained that “when defining the content of Article 1105, one should further take into
consideration that international lawgreres tribunals to give a good level of deference to the
manner in which a state regulates its internal affaild.’Y 505. Quoting another arbitral award,
the tribunal noted that states will sometimes make “controversial judgments” kpad clat
mistakes” because “[s]tate authorities are faced with competing demands on theistdtive
resourcesbut “the imprudent exercise aliscretion o even outright mistakes do not, as a rule,
lead to a breach” of Article 1103d. (internal quotation marksmitted).

Mesaurgesthat giving the government “a good deal of deference” in determining whether
the government’s actions were arbitrary or unfaitsisif so unfair as to prejudice the proceedings,
exceedthe tribunal’'s authority, and demonstrate mastifdisregard for the lawMesacontends
thatthis deference changed the standard of proof in this proceeding, which rendered¢eeing
fundamentally unfair and violated the “equality of the parties” that is gwsdriy the rules
governing this arbitration contained in Article 1115 of NAFTA and UNCITRAL Rulé15(

Mesa’'s arguments ammpersuasive. The tribunal did rgrant Canada deference s

legal argumerst oron its factual assertioras that term is usually used in U.S. law. Instead, the
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tribunal closely—indeed exhaustivelyanalyzedwhether Canada acted fairly. The tribunal
walked through all of Canada’s actions that Mesa claimed violated Article B&&Award 1
513-51 (summarizing the parties’ positions on the facts in di3pdté{ 552682 (making factual
findings and analyzing whether Canada’s actions violatédle 1105). ltexamined the facts and
made denovofactual findings on the contested issues, including whether Canada imposed similar
requirements on the Korean Consortium as it did on the FIT applicants, and whetluz @eshed

FIT applicants about what percentage of the grid capacity would be atidbadeigh FIT. See,

e.g, Award 1 56972 (finding significant requirements imposed on Korean Consortid);585
(finding Korean Consortium was not offered additional government assistah§e382 (finding
reservation of grid capacity for Korean Consortium was not done in secret).

Thus, thetribunal’s “deference” merely amounted to an acknowledgment that a
govermment is entitled tomake policy choices that are not perfectly rationdlhe tribunal
explained that althougBanada could have behaved differently with respect to FIT and the GEIA,
those “are all policy considerations and questions that were for the governmenrarad @ione.”

Id. 1 579. The tribunal continued:
It is not the Tribunal’'s role to . . . weigh the wisdom of Ontario’s decision to enterhimto t
GEIA at the time . . . .Rather, it is for the Tribunal to examine whether . . . the beneficial
treatment was granted to the Korean Consortium arbitrarily, or in any otherthaty
contravened Article 1105. In particular, the Tribunal must determine whether &&anad
conclusion of the GEIA lacked a justification, and whether there was a reas@etinaship
between the justification supplied and the terms of the GEIA.

Id. When read irthe context of the full award, the tribunal’'s statemgobted above, anits

statementhat it would give a “good level of deference to the manner in wiiahada] regulates

its internal affairs in paragraph 503nerely amounto the relatively mundangbservatiorthat an

imperfectpolicy choiceby a government actas not necessagilunfair or inequitablevithin the

meaning of Aticle 1105.
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The parties’continued dispute about the legal validity of that point shows that their
disagreement is over whether the law was correctly applied, not over whethrdsianal exceeded
its power or disregarded the lamtirely Mesa preseanumerous arbitral awardisat conclude
that an arbitration panel has an obligation to examine the facts before it, whilekhowledging
that a government has some room to make policy decisions, which is describedeentaef
SeePet.’s Opp’'n & Rep. at 228 Not. of Supp. Auth. [ECF No. 32]. One of these arbitral awards
that Mesa citesxplains a tribunal’s obligation when examining a country’s conduct as follows:
Given that the Claimant invokes [Article 1105(1)] . . . the Tribunal must determinbavhet
the Respondent’s condyeiolated that article]. . . This determination is best done, not in
the abstract, but in the context of the facts of this particular case, taking éotmmathe
indirect evidence of the content of the customary international law minimuctastof
treatment as evidence in the dgons of other NAFTA tribunals.
WindstreamAward, Ex. A to Not. of Supp. Auth. [ECF No.-32 1 358. Mesa argues that this
statement rejects any concept of deference, and shows that the tribunal heretaictedbiis
authority.
But contrary to Mesa’s assertions, that analysiexactly whatthis tribunalengaged in.
The tribunal did review the facts and reach factual determinations on contested issues.
Furthermore, the tribunal itself acknowledged severdlege same prior arbitral awards that Mesa
relies on in its briefs to this Cournd concludedhose awards weri accordance with the
deference standard it employeSeeAward 505 n.36.
Judge Brower'glissent also demonstrates that the issue here is simply over whether the
tribunal applied the law correctlyHe acknowledges that a government has some room to make
policy decisions without running afoul of Article 110SeeAward (Brower, J., concurring in part

and dissenting in part) § 17 (“There is an acceptable range of potential chartbe fatvince

could lawfully effect’). He thendisagrees on whether the government actedmiitiatreasonable
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policymaking authority, or crossed the line into unfair conduct prohibited by Article 1d0But
nothing inBrower’s dissent indicates that helieves that the tribunal acted so far outside of the
bounds of its authority that it cannot be said to be interpreting the text, or thatudigedjthe
rights of a party, or acted in manifest disregard of the law.

Ultimately, there isnothingin either the tribunal’s awardr the dissen indicate that the
tribunalengaged in “misbehavior by which the rights” of Mesa “were prejudiced” under 83)0(a)(
or that it “exceeded its powers” under 8§ 10(a)(4). Mesa argues that consentrati@mbivas
premised on the arbitrators’ following the rules of arbitratievhich require “equal treatemt”
and due proceder both parties, as defined by NAFTA Article 1145d UNCITRAL Rule 15(1)
Mesaof course igorrect thatheagreement to arbitrate is premised on the arbitrator’s following
the agreedipon rules, and that by doing otherwise a tribunal might exceed its powerdehavie

in amanner that causes prejudicBeeStolt-Neilsen 559 U.S. at 67071; Oxford Health Plans

133 S. Ct. at 2068. And applying an incorrect standard of preath as “beyond a reasonable
doubt” when “preponderance of the evidence” is appropr&ene way in which an arbitrator

might stray from the agreagpon rules of arbitrationSeeSq. Plus Operating Corp. v. Local Union

No. 917, 90 Civ. 1713 (LJF), 1992 WL 116610, a(S.D.N.Y. May 15, 1992) (vacating aifation
award where arbitrator required proof beyond a reasonable doubt rathappiieing preponderance

of the evidence standard); In re A.H. Robins, Co., Inc., 221 B.R. 169, 175 (E.D. Va. 1998) (vacating

award where arbitrator improperly “relieved [a party] of her burden of proving causatiButjhere

is nothing here to shothatthe tribunal treated the parties unequallychanged the standard of
proof. The tribunal interpreted the text of Article 1105, which requires “fair and equitable
treatment,” in accordance with “international law” to include a traditional norm that a
government’s action is not unfair or inequitable if it had a justification, irithere was a
reasonable relationship between the justification supplied” and the action takend P&a®.
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This is an interpretation of the textthetreaty basedas explained above, on analysis oftth«,
context,and structure of the treaty, a¢h relevant treaties, and relevant precedent from similar
arbitration awardsWhether or not that interpretatiovas correct,tisurelywas notanabdication
of the tribunal’sduty to interpret the contraatpr was it “misbehavior.”And it did notchang
any standard of proof: the tribunal did not presume that Canada’s factual assezt@memect
or defer to Canada’s legal interpretations of what Article 1105 requires. Ratheibunamerely
acknowledged that a government can make poor or kerstdecisions without violating Article
1105’s prohibition on inequitable treatment. The tribuhaksimply reached a legal conclusion
that Mesa does not agree with.

Similarly, thetribunaldid not“[know] of a governing legal principle yet refuse[]dpply
it” or ignore law that tvas well defined, explicit, and clearly applicable to the casaPrade 246
F.3d at 706. The tribunal stated the governing legal rule by quatiide 1105, and interpreted
it by drawing on past arbitral awards to gimeaning to the vague standard f#if and equitable
treatment.” Moreover, @en if the tribunal stated the wrong standard, Mesa has certainly not
demonstrated that there is a different interpretatioifianf and equitable treatmenthat iswell-
defined, explicit, and clearly applicable here. At best, there is conflicting authority on how
deference plays into the standard un#élgicle 1105, as demonstrated by the numembgral
awards submitted by the parties that employ deference to a governneemismmaking slightly
differently.? See e.g, Resp.’sBr. [ECF No. 22]at 36-33 (collecting cases) Thus,this award

cannot be vacated on the ground of manifest disregard of the law.

2n its briefing, Canada compares this “deference” under internat@mabl afederalcourt’s deference to
an administrative agency under Chevron U.S.A., Inc. v. Natural ResoureesB€ouncil, Inc467 U.S. 837 (1984)
While there appear to be sosimilarities betwee€hevrondeference and the type of deference the tribunal employed
here—namely, the principle of according governments room to weigh congpptilicy values and make choices,
even if imperfect onesthe deference that the tribunal employed seems to be a different type.iblihaltdidnot
accept Canada’s interpretatiofithe law (whether Article 1105 or any other law)ieu of its own, which is a core
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1. Canada’s Request for Attorney’s Fees
Canada argues that a cduas inherent authority to award attorney’s fees when the “losing
party’s actions were frivolous, unreasonable, or without foundation, even though not brought in

subjective bad faith.””SeeResp.5 Br. at 4641 (quoting Unite Here Local 23 v. I.L. Creations of

Md., Inc, 148 F. Supp. 3d 12, 23 (D.D.C. 2015)). Mesa responds that the Court only has the power

to award fees against a party who acts in bad f&#ePet.’sOpp’n & Rep. at 39 (citingynited

States v. Wallace964 F.2d 1214, 1219 (D.C. Cir. 1992)).

Regardless of what exact power the Court has, Mesa’s appeal is not frivolous and does not
indicate subjective or objective bad faith. Although Mesa’stipetwill be denied, seeking
vacatur alone is not an indication of bad fatttather, it is anply an exercise of the losing party’s

rights. Cf. Getma Int'| v. Republic of Guingdl42 F. Supp. 3d 110, 14¥5 (D.D.C. 2015)

(employing bargainefor review mechanisms is within the parties’ rightAFTA Art. 1136
(contemplating enforcement or vacapuoceedingsvhen parties do nwoluntarily complywith
arbitration awards Mesa has identified two grounds for vacatur that are explicitly enumerated in
the FAA, and one that is arguably implied and has been recognized I§irthug previously.
While Mesa’s arguments that these thgeeunds justify vacating the awaate not meritorious,
they are noso lacking in merito bedescribed a$ivolous or as evidence of bad faitihus,
Canada’s request for feaadcosts incurred in this civil actionill be denied.

CONCLUSION

The Court will deny Mesa Power Group’s petition to vacate the award, and wilthea
Governmehof Canada’s countaretitionto confirm the award. Canada’s request for attorney’s

feeswill be denied A separate order will be issued on this date.

tenantof Chevron See generallAntonin Scalia, Judicial Deference to Administrative Interpretatiorisaof, 1989
Duke L.J. 511512-14 (discussing Chevrodeference and statutory interpretation).
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/sl
JOHN D. BATES
United States District Judge

Dated: June 15, 2017
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