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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KONSTANTIN SHVART SER,
Plaintiff,
V. Civil Action No. 16-1199 (JDB)
EVELINA LEKSER,
Defendant.

ORDER

Currently beforehie court are [169] plaintifkonstantin Shvarts&r motion for summary
judgment and [170&nd [174]defendanEvelina Lekses crossmotions for summary judgment
For the reasons explained beldle Court willdeny these motions without prejudice urtll) the
property that is the subject of this lawsuit (the “property”) is sold pursuant tooin#'<CJuly 5,
2017 partition orderseeJuly 5, 2017 Order [ECF No. 87], and (B¢ claims in a related case
which involves thesametwo partiesand the property at isshere—are resolvegdseeShvartser v.
Lekser, Civil Action No. 18-473 (JDB) (D.D.C. filed Feb. 28, 2018%(ivartser ).

In this caseShvartseseeks summary judgment on his claegsinst Lekseior breach of
fiduciary duty(Count I) fraud (Countll), conversion (Couniil ), unjust enrichmet (CountlV),
and breach of contract (Cowili). SeeStatement of P. & A. in Supp. of Pl.’s Mot. for Summ. J.
(“Pl.’s MSJ”) [ECF No. 169-1ht 14-23! As a remedy, he seek) “the difference between the
balance a the original mortgage [on the property] at the timelafkser’'sallegedly unlawful]

refinance and the balance of the new refinanced mortgage,” tvbhicticulates to be $658,227,

1 As plaintiff notes in his motion, the remaining counts of the compfaivitich seek a constructive trust
(CountV), a permanent injunction (Couwvit), andrequest for accountin@ountlX)—are “more accurately described
as remedies.'SeePl.’s MSJ at 13 13. The Court has already entered judgnreptaintiff's favor on Count Vllland
ordered that the properbe partitioned and soldSeeShvartser v. LekseP57 F. Supp. 3d 30, 37 (D.D.C. 2017).

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2016cv01199/179814/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2016cv01199/179814/179/
https://dockets.justia.com/

id. at 28;and (2) approximately $500,000 th@&hvarsterclaims he transferred tbekser for
renovations on the property that were never completedid. Shvartseralso seeksummary
judgment onLekser’scounterclaims for breach of contract (Count 1), misrepresentation (Count
2), “emotional pain and sufferifigwhich Shvarsercorrectly notes resemblesaunteclaim for
intentional infliction of emotional distregCount 3), and tortious interference (Count 8geid.

at 24-28.

Defendant proceeding pro serossmoves for summarjudgment both as to plaintiff's
claims,seeStatement of P. & A. in Supp. of Def.’s Mot. for Summ. J. (“Def.’s MSJ as to Pl.’s
Claims”) [ECF No 17@1] at 6-10, and as to her owsgeDef.’s CrossMot. for Summ. J. as
Against Pl. on All Counterclaims (“Dés. MSJ as to Def.’s Countercls.”) [ECF No. 174] at 1.
Although defendant’s motions do not state the relief she seeks, her counterclaim seilksn$6 m
in damages.SeeDef. Pro Sés Verified Answer and Affirmative Defenses and Countercls. to
Verified Am. Compl. [ECF No. 53] at 21.

Shortly beforethe parties’ summary judgment motions were filedhis casethe Court
entered a temporary restraining order (and later a preliminary injunatid@fvartser I See

Shvartser v. Lekser, 308 F. Supp. 3d 260, 269 (D.D.C. 2018). That injunction prevemted

lenders (the “lender defendants”) with whom Lekser had refinanced the prap@@g5from
foreclosing on the resulting mortgadeeeid. Shvartser'somplaint inShvartser Ihsserts a claim

to quiet tite to the propertyallegingthat the mortgage held by the lender defendants is void
because it was procured using a fraudulent power of attorigee id. at 265. The lender
defendants respoad “primarily that they were entitled to foreclose on the renfiropertij—
either because thmortgage was valid or, if it was invalid, through equitable subrogatinn

“also argued in the alternative that, at a minimum, they were entitled to a lien agsinhsidger’s



one half interest in the property SeeMem. Op., Shvartser v. Lekser, Civil Action No.-433

(JDB) (D.D.C. Sept. 13, 2018) (“Sept. 13, 2018 Mem. OfEGF No. 82] at #8. Although the
Court found a likelihood of success on the meritSlvartser'squiet title claim,seeShvartser
308 F. Supp. 3d at 265, and has since declined to reconsider that deternmseeSept. 13, 2018
Mem. Op. at 9, the Court has not yet adjudicated the underlying quiet title claim.

The outcome of that clains likely to affectthe issues in this casgignificartly. For
example, if the Counivere to determinén Shvartser lithat Shvartser®nehalf interestin the
property is unencumbered by the 2015 mortgage, then it is unclear why Shvartser wouttbde ent
to recover thalleged$658,23Wifferential betwen the value of that mortgage and the property’s
prior mortgage. And although Shvarster's claims for approximately $500,000 in allegedly
misappropriated renovation fundspendess diredy on the outcome of the quistle claim in
Shvartser Il it nonetheless involves the same facts. Moredhertwo parties in this case are
currently engaged in mediaticsgeSept. 12, 2018 Min. Entry, which further counsels against the
resolution of the parties’ summary judgment motions at this time.

The Court als;motes—again—that despite the Couhtaving ordered a partition and sale
over a year ago, Shvartser still has not yet sold the property in complianceer@burt’s order.
Because the damages flowing from any meritorious claims asserted by &hagritsst Lekser
(or vice versayould most easily be satisfied using the proceeds of thatitsaléogical to defer
ruling on these claims until after the property has been sold and the various pagrests in
that property have beateterminedn Shvartser llor through mediationSee, e.qg.July § 2017
Order 1 8 (directing that “all net proceeds of the sale [of the propertghall be deposited with
the Clerk ofCourt pending the outcome of this litigation”). Then, and only tleamthe Gurt

sufficiently address the@arious underlyingontract and tort claims asserted in this acti@ee



United States v. W. Elec. Co., 46 F.3d 1198, 1204D.C. Cir. 1995) (noting that “&ial court

has inherent power to control the sequence in whilebars matters on its calendar”).
Accordingly, it is hereby
ORDERED that [169], [170], and [174] the parties’ crasstions for summary judgment
areDENIED without prejudice to renewal consistent with this order.

SO ORDERED.

/s/

JOHN D. BATES
United States District Judge

Dated: September 18, 2018
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