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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHARLES P. SAMENOW
Plaintiff,

V. Civil Action No. 16-1346(CKK)
CITICORP CREDIT SERVICES, INC.
Defendant.

MEMORANDUM OPINION
(May 25, 2017)

Defendantby the real pay-in-interestCitibank, N.A, has moved this Court to comei
arbitrationpursuant to the Federal Arbitration ACFAA”), 9 U.S.C. § let seq of Plaintiff's
claimsunder the Equal Credit @prtunity Act(“ECOA"), 15 U.S.C. § 169&t seq. stemming
from theterminationof five credit card accountapparently without explanatio®laintiff is
proceedingpro se The pendingmotion pertains tdhis and fourrelated action$,which were
previously consolidated by the Court, with each action corresponding tf tiveefive credit card
accountsat issue? Defendant also requests a stay of tuasolidatedactionuntil the arbitration

is resolvedUpon consideration of the pleadingshe relevant legal authorities, and the record for

1 The civil action numbers for the other four cases are: 16-1351, 16-1352, 16-1354, and 16-1356.

2 Plaintiff asks the Court to consider reversing its prior decision to consolideste five actions.
Opp’n Mem. at 8. In the Order Consolidating Cases, ECF No. 13, the Court indicated tlat it “m
revisit this consolidation decisiua spontet a laterpoint in these proceedings if, ultimately,
there prove to be substantially different legal or factual issues raifedespect to the various
claims or defenses in this action.” Having now reviewed the rewdridh does not reflect any
significant factal or legal differences between the consolidated actamusgiven that these cases
shall now proceed to arbitration, the Court finds no reason to revisit its decision on coiosolidat

3 The Court’s consideration has focused on the following pleadings

e Mem. in Supp. of Def.’s Mot. to Compel Arbitration and Stay Action, ECF Nel 16
(“Def.’s Mem.”);
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purposes of the pending motion, the CoGRANTS Defendants [16] Motion to Compel
Arbitration and Stay Actiofi. This action shall remaifSTAYED pending conclusion of the
arbitration.
. BACKGROUND

Plaintiff opened five credit card accounts with Defendant in the Distfic€olumbia
between 2010 an2016. Oppn Mem. at 6. In March 201®efendant terminated these accaunt
allegedly‘without providing . . . a reason for its actibid. Eachof thefive accounsis associated
with acardagreement that was mailed to Plaingifie”“ Card Agreement¥. Decl. of Kelly Booth,
ECF No. 162, 116-10. Defendant has provided copies“ekemplar’versions of these Card
Agreementsyhich were created by Defeaut in the cowgeof its regularly conducted business
activity, andPlaintiff does not challenge the accuracy &sttdocumentsld. § 3. For two of the
credit lines with account numbers ending in 1436 and B@he “1436 Account and the‘3347
Business Accoufi, the original Card Agreements mailed to Plaintiff at the tineeaccounts were
opened contained arbitration provisioft. 1 6, 10. For the other three credit lines, those with
account numbers ending 4726, 1489, and 038@he “4726, 1489,and 0386 Accounty the
original Card Agreements did not contain arbitration provisions, but were subsequiigty a
through notices of amendment mailed to Plaintiff between September sottbO20151d. 17—

9. The Court refers to the arbitration provisioftaind in the five Card Agreements as the

e Mem. of Law in Opp’n of Mot. to Compel Arbitration and Stay Action, ECF No. 22
(“Opp’n Mem.”);

e Reply Mem. in Supp. of Def.’s Mot. to Compel Arbitration and Stay Action, ECF No. 23
(“‘Reply”);

e SurReply to Def.’s Reply Mem. in Supp. to Compel Arbitration and Stay Action, ECF No.
24 (“Surreply”).

4 Because the Court finds thalaintiff's Surreply was helpful to its resolution of this matter, the
CourtGRANT S Plaintiff's [24] Motion for Leave to File Surreply.
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“Arbitration Agreements.

The language in each such agreement is approximately the same, except fontinegfollo
differences: (a) all five accounts provided for iagttion before the American Arbitration
Association, but two provide additional optionafa at 16); (b) two agreements include a
severability clause, but the others do not (this is irrelevant to the’ €dexisionas there is no
finding that any portion of the agreements is invalid); and (c) four of the agreendintge that
the rules of the arbitral forum are trumped by the terms of the Card Agrestoghe extent there
is a conflict between the twanfra at 16—17. SeeOppgn Mem. at8-9 (conceding that these are
the only material differences between the five Arbitration Agreemdritglly, each of the Card
Agreements contasa choiceof-law provisionspecifying that federal and South Dakota law
“goverrj] the terms and the enforcement ostagreement.Def.’s Mem. at 3 (citing Decl. of
Kelly Booth, ECF No. 16-2, Exs. 1-5).

1. LEGAL STANDARD

The FAA provides thdta written provision in . . a contract . .to settle by arbitration a
controversy thereafter arising out of such contracshall be valid, irrevocable, and enforceable
save upon any grounds as exist at law or in equity for the revocation of any coatth&.C. §

2. The final phrase in section 2 of the FApermits agreements to arbitrate to be invalidated by
generallyapplicable contract defenses, such asdraluress, or unconscionabilityynder the
applicable state lavAT&T Mobility LLC v. Concepcigrb63 U.S. 333, 339 (2011 party seeking

to enforce an arbitration agreement may petition a district court wisdiction “for an order
directing that such arbitration proceed in the manner provided for in such agréémé:8.C.8
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A motion to compel arbitration is treated‘asrequest for summary disposition of the issue
of whether or not there had been a meeting of the minds on the agreement to arAlirarte.
Int’l, Inc. v. Cherokee Nation Indus., In631 F.3d 863, 865 (D.C. Cir. 2008ge also Haire v.
Smith, Curie & Hancock LLP925 F.Supp.2d 126, 129 (D.D.C. 2013YUnder Rule 56(c),
summary judment is appropriate only ifHere is no genuine issue as to any material fact and .
the moving party is entitled sojudgment as a matter of laiwAliron Int'l, 531 F.2d at 865 (quoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986))The party seeking to compel
arbitration must‘present evidence sufficient to demonstrate an enforceabbemgnt to
arbitrate’” Haire, 925 F.Supp.2d at 129 (quotingfill v. Wackenhut Servs. Iht865 F.Supp.2d
84, 89 (D.D.C. 2012)).The burden then shifts to plaintiffs to show that there is a genuine issue
of material fact as to the making of the agreemddt.“The Court will compel arbitration if the
pleadings and the evidence show that there is no genuine issue as to any acttanal thathe
moving party is entitled to judgment as a matter of’laav.(quotingFox v. Computer World Servs.
Corp.,920 F. Supp. 2d 90, 96 (D.D.C. 2013)).

If arbitration is compelled, section 3 of the FAA permits the district court to stay
proceedings pendingpmpleton of the arbitration. 9 U.S.C. § 3 (the cotshall on application of
one of the parties stay the trial of the action until such arbitration has beenatadidance with
the terms of the agreement”).

[11. DISCUSSION

The analysis below proceeds in three parts. First, the @oandludesthat Plaintiffs
contract defensasiust be assessed under District of Coluntdra Second, the Court finds that
Plaintiff assented tahe Arbitration Agreementsand third, that thosegreements are not

procedurally or substantively unconscionable. As a result, and because the tlssue are



plainly covered by the terms of the Arbitration Agreements, arbitratiath sé canpelled, and
this matter shall be stayed.
A. Choice of Law

As a threshold issue, the parties disagree on the law that styopilgito determine the
validity and enforceabilityf the ArbitrationAgreementsDefendant contends that South Dakota
law shouldapply because of the chow#d-law provisiors in the Card Agrements. Plaintiff
challenges the enforceability ofase provisionsand furthermore contends that District of
Columbia law should apply given the factual nexus between the contracting of ttie Ca
Agreementsand the District offolumbia. In particulaPlaintiff residesclaims to have entered
the Card Agreementandclaims to havgredominately usedcé credit cardén the District of
Columbia. Opp’n Mem at 6, 31.

In an action brought pursuant to tB&A, such as this on&,federal courts use tleanflict
of law principles applied by the state in which they’siicMullen v. Synchrony Bank64 F.
Supp. 3d 77, 8(D.D.C. 2016)citing Aneke v. Am. Exp. Travel Related Seiv., 841 FSupp.
2d 368, 375 (D.D.C.2012)Consequently, the Court applies District of Columbia law in the first
instance to determine what state law should apply in adjudic®liantiff s challenges to the
Arbitration AgreementsAs a general rule, District of Columbia law holds tliggartiesto a
contract may specify the law they wish to govern, as part of their freedoontraat, as long as
there is some reasonable relationship with the state spetiftdétrom v. Value Health, InG8
F.3d 1391, 1394 (D.C. Cir. 199%¢iting Norris v. Norris, 419 A.2d 982, 984 (D.C1980)).
Defendant contends that under this standard, South Dakota law should apply as th@Arbitra
Agreements call for the application of South Dakota law, and Defésdarporate residence is

in South Dakota, meanirtbatthere is dreasonable relationshifpetween the contracts and that



state. Nonetheless, this line of analysis is flawed in that it presumes the/\adlithe choiceof-
law provision in the Arbitration Agreements, which Plaintiff expressiyiehges in his opposition
as both procedurally and substantively unconscionSbieeplyat 3. As a result, the Court would
first need to determine whether a vaitd enforceablagreement exists, by application of District
of Columbia law, before it could enfadhe choicef-law provisiors, and apply South Dakota
law. SeeAmirmotazedi v. Viacom, Inc/68 F.Supp.2d 256, 261 n. 2 (D.D.Q011)(“in cases
such as this where one party is alleging that no contract was formed, it wopitdnbature to
enforce the choice of law provision before deciding whether an agreemeast)exis

Giventhe circumstances of this case, however, the Court need not reach ttfldrfder
District of Columba choiceof-law principles, he absence of a true conflict compels the
applcation of District of Columbia law by defaudltSignature Tech. Sols. v. Incapsulate, |.b8
F. Supp. 3d 72, 80 (D.D.C. 201dnternal quotation marks and alternations omittegg also
GEICO v. Fetisoff 958 F.2d 1137, 1141 (D.C. Cir. 1992nder [the District of Columbia]
approach, the firsdtep is to determine whethertaue conflict exists. . . .”). A false conflict is
one where the laws of the two states ‘drethe same; 2) different but would produce the same
outcome under the facts of the case; or 3) when the policies of one state would be fuythezed b
application of its laws while the policy of the other state would not be advanced Ipplicatzon
of its laws” Greaves v. State Farm Ins. C084 F. Supp. 12, 14 (D.D.C. 1997) (Kolkaotelly,
J.),aff'd, 172 F.3d 919 (D.C. Cir. 1998)lere, Plaintiff challenges the Arbitration Agreemeags

invalid for lack of mutual assent, and as unenforceable, duadonscionaility. Based on this

® As such, and because the Arbitration Agreements are severable from the remainel&aofi
Agreements, the Court does not disdaksntiff’'s challenges to the validity and enforceability of
the choiceof-law provisions.RentA-Ctr., W., Inc. v. Jackserb61l U.S. 63, 84, (2010) (“as a
matter of substantive federal arbitration law, an arbitration provision is bévefram the
remainder of the contract” (internal quotation marks omitted)).
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Court’s review, there is no relevant, substantive difference between Disttictuionbia and South
Dakota law with respect to procedural and substantive unconscionability, or cootnaatién,
and to the extent there atferencesthey do not affect the outcome of this case given thadhc
circumstances. Consequently, the Court proceeds by applying District of iiallaw, but in the
interest of completeness, provides parallel references to South Dakoethdagvappropriate.
B. Existence of an Agreement to Arbitrate

In his opposition, Rintiff does not appear to contest that he entered the Card Agreements
and their attendant Arbitration Agreements, and only challenges theesatbdity of the latter on
the basis of procedural and substantive unconscionaBégppp n Mem. at §“ Plantiff, entered
5 separate contracts with [Defendant] in the District of Columbia during tredper2010- 2016
for credit cardy. However, n his surreply, Plaintiff contends that heras not aware of the
arbitration provision until [hejvas informed of it by opposing counsel as part of this dispute.
Surreply at 2. Plaintiff also emphasizes that he du#s‘admit to having received th&€ard
Agreementsand‘Amended Agreemeritsvith the arbitration and choice of law provision ..". .
Id. Nonetheless, Plaintiff doe®t proffer any credible factual mattéo contestthat he received
theseagreements, and that they each expressly provided that failure to terrhimateplicable
credit line within a specified time period would be deenreassent to thterms of the greement.

Elsewhere in his briefing, Plaintiff discusses at lengéntain purporteddifferences
between South Dakota and District of Columbia law on contract formation, and in partioella
requirement of mutual assent as to all malter@antract termsput again does not specifically
contestthe factthat he received the Card Agreements, and that they called for asseatdbyhes
credit cardsand failure to terminate within a specific periddee Oppn Mem. at29-30.

Furthermore, th€ourt notes that while South Dakdaav is more specific on the validity of credit



card agreements that call for acceptance by use within a specific time$Ristdct of Columbia

law provides generally thaan offeror is entitled to prescribe an exclusive method of acceptance
..., Vaulx v. Cumis Ins. Sbg Inc, 407 A.2d 262, 264 (D.C. 1979%nd that the method of
acceptance can be a physical aegMalone v. Saxony Cop. Apartments, Inc763 A.2d 725,

729 (D.C. 2000)tendering earneshoney requested ke seller was‘unequivocal[] assehto

the terms of the contract). Plaintiff relies 8gnchronyfor the proposition thatthis very court
struck down'us€ of a credit card as an exclusive determination of full assent under Washing
D.C. law? Oppn Mem. at 30. In that case, however, the district court found that even though the
pertinent card agreement called for assentusg,” plaintiff did not actually use the credit card
because she merely mdgmyments against monthly billing statemérmsts her credit rating would

not be affected while she sought to close the credit line, vghielalleged waspened in her name
without authorizationSynchrony 164 F. Supp. 3dat 88—89.Here, however, Plaintiff does not
contest the fact thdte used the relevant credit cards, and in fact, the very nature of hisfsuit is
damages stemming from the termination of the credit lines, which presumes thecexu$tealid
agreements entitling him to use of those accounts.

In sum, the Card Agreesnts called for assent by use of the credits cards and failure to
terminate witln a fixed period. Plaintiff does not contest his receipt of the Card Agreements. Even
if he did, the common law presumdbat a letter properly addressed, stamped, and maifet
not returned to the sender, Hasen delivered to the addressdeidd Int| Home Care, Inc. v.

Prince 917 A.2d 1083, 1087 (D.C. 200 4nd Defendant has proffered a declarasiating that

® SeeS.D. Codified Laws § 541-9(“use of an accepted credit card or the issuance of a credit card
agreement and the expiration of thirty days from the date of issuance wittibern wotice from

a card holder to cancel the account creates a binding conétaveen the card holder and the card
issuer”).



the Card Agreements were mailed to Plaintiff in the ordinary course of bsisfeessuprat 2.
Nonreceipt of the Card Agreements would also be a dubious position for Plaintiff to take, as i
would mean nosassent to the entirety of the agreemewhich would seemingly forestall this
action, as it seeks damagegredicated on # existence of thosagreementsin any event,
Plaintiff's more precise position appears to be that he “‘wats awaré of the Arbitration
Agreements because thegre“hidden and not made conspicuous.” .Surreply at 2However,
that Plaintiff did not read the arbitratipnovision, when he otherwise received and assented to the
contract as a whole, does not alter the validity of the contract or that prpaithough the
visibility of the language may be relevant to whether the contract is unenfieroeabe basis of
procedural unconscionability, which is assessed he&deeCurtis v. Gordon980 A.2d 1238, 1244
(D.C. 2009) (citingRESTATEMENT (SECOND) OF CONTRACTS 8§ 157, cmt. (* Generally, one who
assents to a writing is presumed to know its contents and cannot escape being boundisy its te
merely by contending that he did not read them; his assent is deemed to cover unknowasas wel
known terms’)). Accordingly, sufficient evidence has been presented for the Court to conclude
that the partieassented tdhe Arbitration Agreements, arlaintiff has not demonstrated a
genuine issue of material fact on this pok#.a resultthe Court proceeds to assess whether these
agreements are enforceable in light of Plaindifthallenges on the basis of procedural and
substantive unconscionability.

C. Enforceability of the Arbitration Agreements

“In the District of Columbia, aparty seeking to avoid a contract because of

unconscioability must prove two elements: an absence of meaningful choice on the part of one
of the parties together with contract terms which are unreasonably favaraféedther party..

. These two elements are often referred to as procedural unconscionability arahtsugbst



unconscionability.’Ruiz v. Millennium Square Residential As456 F. Supp. 3d 176, 180 (D.D.C.
2016)(citing Curtis v. Gordon980 A.2d 1238, 1244 (D.Q009)andUrban Invs., Inc. v. Branham
464 A.2d 93, 99 (D.C.198B)Although proof of both elements is generally required, in an
“egregious scenariq proof of only one may suffice to render a contract unenforceblban
Investments464 A.2d at 99However,absent a showing gdrocedural unconscionabilitithe
party seeking to avoid the contract will have to show tivatterms areso extremeas to appear
unconscionable according to the mores and business practices of the time aihddolatd 00
(internal quotation marks omitte(gmphasis added).

Whether a party hatimeanngful choice; and consequently whether the contract was
procedurally unconscionahlécan only be determined by consideration of all the circumstances
surrounding the transactidnilliams v. WalkerThomas Furniture C0350 F.2d 445, 449 (D.C.

Cir. 1965).In particular, courts assess whetheach party to the contract, considering his obvious
education or lack of it, jd] a reasonable opportunity to understand the terms of the contract, or
[whether]the important termBvere] hidden in a maze of fine print and minimized by deceptive
sales practic¢g” 1d. Themere fact that a contract is presented in bqlate form on a také-or
leaveit basis—i.e., as a sa@alled”contract of adhesida-does not render the signatory without
meaningful choice, anthe contractherebyprocedurally unconscionable. Rather, tharaist be
something morea showing that the parties were greatly disparate in bargaining power, tleat the
was no opportunity for negotiaticand that the servicesotlld not be obtained elsewhere. . . .
Absent this last condition, the party retains‘tteal choicéto simply go deal with someone else.

Ruiz 156 F. Supp. 3dt 181(internal quotation marks omitte(iting Moore v. Walley 930 A.2d
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176, 182 (D.C. 2007)

1. Procedural Unconscionability

Plaintiff challenges the Card Agreements as procedurally unconscionabi® draes.
First, with respect tahe two Card Agreements that originally included Arbitration Agreespen
the 1436 Accounand the 3347 Businegsccount Plaintiff contends that he did not hase
meaningful choice to ogiut of those agreements becatlse text of the Card Agreements was
not disclosed to him at the time he applied for the credit cards, and once hedréiceizard
Agreements, heould only optout by closing theelevantcredit line, which would have had a
negative effect on his credit sco@pp n Mem atl1-14.The Court finds this line of argumentation
wholly unpersuasive.

As an initial matter, thapplication process for theseedit cards includes a link to certain
“Terms and Conditionswhich in turn statehat”[i]f you are approved for a credit card account,
you will receive a Card Agreeme¢fore you can use your accaurthey furtherexplain that the
terms of the Card Agreement take effect upon use of the credit canithor 30 daysif the
account is not cancelled. OppMem., Ex. B, at 3While a copy of the Card Agreement is not
attached to the Terms and Conditions, Plaintificazles that one is accessible from Deferidant
website although helaims that it is not as conspicuous as the Terms and Conditioris1 K.

at 12.Even if theCourt were willing to entertain this argument from a credit card neophyte,

’ Like District of Columbia law, South Dakota law requires the presence of bottastines and
procedural unconscionability in order to void a contridggaard v. Sioux Valley Hosps. & Health
Sys, 731 N.W.2d 184, 19495 (S.D. 2007) (“In determining whether a contract is an unenforceable
contract of adhesion, this Court looks not only at the bargaining power between tlsepdamkiso

at the specific terms of the agreement.”). With respect to subgtamionscionability, South
Dakota law similarly assesses whether the terms of the contract are “oaestyor oneided,”

id., and with respect to procedural unconscionability, likewise assesses whethartthe p
challenging enforcement had‘meaningful choice,’seeScotland Vet Supply v. ABA Recovery
Service, InG.583 N.W.2d 834, 837 (S.D. 1998).
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Plaintiff can hatlly be considered one, as he was the holder of five credit cards from Defendant
alone and was rejected from another financial institutiorf Faving too many existing accourits
Oppn Mem., Ex. GConsequentlygiven his experienc&nd no claimed lackfeducationthe
Court finds it unlikely that Plaintiff was unable, if heesgso willing, to navigate themaze”of
Defendants credit card application and review the arbitration clauses contained in the Card
Agreements.

Even barring this finding, howexehere is no doubt that for the two accounts at igbee,
Card Agreements clearly and unambiguously notified him thatedatedclaims would be subject
to arbitration.Seesupraat 2 As noted, Plaintiff contends that he did not have a meaningful
oppatunity to optout upon receipt of the Card Agreements, but he offers no credible evidence
that optingout would have had such a dramatic impact on his credit score as toilesdgy for
him thechoice to terminate the pertinent accauirt fact, thepotentialimpacts noted by Plaintiff
all seemingly resulkeitherin the return of Plaintifs credit profile to itoriginal state prior to the
opening of the relevant credit lines, or ammply an unavoidable consequence of applying for
credt cards. Opn Mem. at 13 (describing potentiatpact on“length of credit history,” credit
card utilization ratid, and the number dthard inquirie¥). Simply put, it is not unconscionable
under the circumstances for Plaintiff to be required to relinquish the benefit of ¢jaenbiduat he
obtained from entering the Card Agreements, when he seeks to terminate theseatyshortly
after entering them, and hard ingeg are an unavoidable and wetiown consequencef

applying for credit card®.This is not, for example, a case in which a plaintiff relies on the

8 For similar reasons, the Court is also unmoved by Plaintiff's argument ttzatkeel meaningful
choice because the opening of the five credé@diprecluded him from obtaining credit cards from
competing institutions. Opp’n Mem at 13. The only evidence of this is a letter frore Bhak,
indicating that he was rejected for another credit card because of “tooaxiatiggaccounts.”
Opp’n Mem., Ex. G, at 1 (emphasis added). Presumably, however, the credit lines wouleéno long

12



availability of credit and incurs debt, only to have draconian terms foisted uponnitiernie
illusory “option” to terminate the account within a short and unrealisheframe See eg., Sears
Roebuck & Co. v. Avenp93 S.E.2d 424,26-27 N.C. Ct. App. 2004)(requiring cardholder to
pay off entire balance within 30 days, whatrecould not afford to do)}urthermore, in its review
of the pertinent case law, the Court has found only one published decision in whictaa si
argument was raised, and there, as here, the district court concludplithtéf’ s positionwas
too speculative to warrant a finding of procedural unconsdiiity:
Plaintiff suggests that the arbitration dau is nonetheless procedurally
unconscionable because he believed that otinigof the arbitration provision
and/or cancelling his card would have somehow injured his credit rating. However,
he has provided no factual basis for that assumption, norehagell any legal
auhority holding that a plaintif6 subjective belief, even if unsupported or
unreasonable, should result in a finding of procedural unconscionability.
Dumanis v. Citibank (S. Dakota), N,ANo. 0#CV-6070 (CJS), 2007 WL 3253975, at *3
(W.D.N.Y. Nov. 2, 2007) Plaintiff's additional contention that he lacked meaningful choice

because arbitration agreements“andustry standartl,Opgn Mem. at 14, is wholly unsupported

by credible evidence in the record before the CbGansequently, for all of the foregoing reasons,

be existingaccountsf they were cancelled, and more generally, Plaintiff has not presanted
evidence that financiahstitutionsother than Chase Bank would have similarly declined to extend
him credit.

% Plaintiff seemingly concedes this point by representing that it “is true that mest card
companiesbut not all have similar gbitration agreements . . . [,]” surreply at 6 (emphasis added)
but thenelaborags onthis position by claiming that he had no alternative other that\Baeclay
Aviator Card; which also requires arbitration, because only that card offered the same beanefits a
those provided by the credit cards at issue in this case for travel encamAirlines apparently

his preferred carrierd. Nonetheless, although Plaintdbuld have suffered some inconvenience

if he weredeprived of “mileage awards . . . and discounts on American Airlindgim
purchases,” the law of unconscionabilityes not recognize such a limited view of what it means
to have an alternative choiceeeRuiz 156 F. Supp. 3dt 181 (rejecting argument thalaintiff

did not have meaningful choice under District of Columbia law because the condominium for
which he contracted was “unique”).
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the Court concludes that Plaintiff has failed to establish procedural unconscigmalttlitespect
to the Card Agreemengéssociated with the 1436 Account and the 3347 Business Account.

For the three reaining Card Agreemenis.e., the 4726, 1489, and 0386 Accounts), the
Arbitration Agreements were added bg-called “bill stuffer’ amendments that were sent to
Plaintiff via U.S. nail. Oppn Mem. at 7; Decl. of Kelly Booth, ECF No. 16-2, at 3. Each o$¢he
amendments clearly indicated thabur new Card Agreement is hérand on the second page of
each such notice, included a heading entitkrbitration,” which directed Plaintiff to the third
and fourth pages, which described the arbitral processtail.decl. of Kelly Booth, ECF No.
16-2, Exs.2—4.Most importantly, as Plaintiff concedes, each ok#dmotices informed Plaintiff
that he could opout of the new arbitration provision, without cancellation of the account, by
sending notice to Defendant within approximately two monthsConsequently, Plaintiff does
not challenge the Arbitration Agreements associated with these thre@atsconuhe basis that he
lacked“meaningful choicé,but instead claims that Defendant failed to provide adequadiee
of the amendments because the pertinent notices were only sent via U.S. mail, anallmot als
electronic means. Opp Mem. atl5-17. In particular, Plaintiffontendghat thenoticeswere not
sufficiently conspicuous because he had previously received other typ&snpadrtant
correspondence from Defendant electronically, had been encouraged and dicsignfagt for
electronic delivery of billing statements, and tended to only re¢giak” mail from Defendant.

Id.

While the Court certainlygpreciates thpervasivenessf email correspondengsending
of legal materials by U.S. magmains @gime-honoredand reasonable means of providing notice,
and as noted above, District of Columbia law continues to abide by the presumpti@tténst |

properly addressed and sent via U.S. mailpesumedo be receivedSee suprat 8. This is
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especially true here, where the mailings, rather than evidencing any badrfdaitie part of
Defendant, instead show an intent to unambiguously relay impocteariges to the Card
Agreements. In other words, the Court finds no indicia, of any sort, that Defendaht smug
conceal the import of the notices from Plainthd Plaintiff cannot credibly argue that he did not
receive some important materials fromf®welant via U.S. maisthe Card Agreements for the
other two accountwere also sent via U.S. mail. Decl. of Kelly Booth, ECF Ne21§1 6, 10.
Defendant moreoverjndicates that it wasequiredby state and federal law tail the amended
Card Agreenents, as they constituted substantial changes to the terms of Psaengiffit accounts
SeeReply at 9 (citingS.D. Codified Law § 54:1-12 and 12 C.F.R. § 1026§.%As such, and given
that Plaintiff has adduced no evidence of lack of education or exbemuating circumstances, the
Court has no difficulty in concluding thtte mailing ofthe notice was not unconscionable under
the circumstances of this ca€¥. Skirchak v. Dynamics Research Cof08 F.3d 4960 (1st Cir.
2007) (“There was nothing lipectionable about the use ofmalil itself. But the content, the
obscurity, and the timing of thereail and the failure to require a response raise unconscionability
concerns.”).Accordingly, the Court concludes that Plaintiff has not established pnatedu

unconscionability with respect to any of finee Card Agreement¥’

10 plaintiff's reliance orBpecht v. Netscape Communications G&@6 F.3d 17, 20 (2d Cir. 2002)
(Sotomayor, C.J.), is misplaced. As an initial matter, that decision by the Utatied Sourt of
Appeals for the Second Circuit, interpreting California law, is not binding on this .Court
Furthermore, as a substantive tagiSpechis factually inapposite as it addressed the sufficiency
of electronic notice in the context of agreements executed over the internet, anchotdd that
“receipt of a physical document containing contract terms or notice theresjusiity deemed,

in the world of paper transactions, a sufficient circumstance to place éneeoéfn inquiry notice

of those term&.1d. at 31. Finally, the issue iBpechtwas whether the electronic notice was
sufficiently conspicuous, and for the reasonsady stated, the Court finds that the mailed notice
in this case was clear and unambiguagardingthe addition of an arbitration provisiof. id.

at 31 (finding that the webpage at isswkd“not carry an immediately visible notice of the
existence oficense terms or require unambiguous manifestation of assent to thosg.terms
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2. Substantive Unconscionability

Substantive unconscionability requires a findithgit the terms of an agreememte
unreasonably Udavorable to the party challenging the enforcemerthetcontract. Because the
Court has determined that the Card Agreements are not procedurally unconscionatdaler for
Plaintiff to succeed on the basis of substantive unconscionability, he musthgtidte terms of
the Card Agreements are especiadgregious or “extreme.”See suprat 10. In the Cours view,
none of the terms challenged by Plaintiff are unreasonabhgided, let alone so egregious or
extreme as to warrant a finding of substa unconscionabilityn the absence of procedural
unconscionability.

First, Plaintiff contends that the Arbitration Agreements are unfamkysided because
they limit the choice of arbitral forum to the American Arbitration AssocigtisA "), with one
account alsaadding the option to choosEAMS, and anothethe National Arbitration Forum
(“NAF"). Oppn Mem. at 18. Of course, Defendant is equally limited to use of these venues, and
while the Court could perhaps countenance this argumentafiiteation provisions were limited
to a particular arbitratothe AAA is one ofthe largest andbestknown arbitration venues in the
country with a plethora of arbitrators that can be selected pursuastwell-establishedules of
procedureSee, g., Wallace v. Red Bull Distrib. C0958 F. Supp. 2d 811, 825 n(®.D. Ohio
2013) (finding thatthe requirement to arbitratbefore the AAA was neutral and fait, and that
“courts generally regard the AAA rules as being neutral antl f@ternal quotation marks
omitted));cf. Zaborowski v. MHN GdvServs., InG.936 F. Supp. 2d 1145, 1153 (N.D. Cal. 2013),
aff'd, 601 FApp'x 461 (9th Cir. 2014{finding arbitration provision substantively unconscionable

becausé¢he pool of three arbitrators was selected by defendant, rather thaa lisimprovided by
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the AAA).1! Plaintiff alsoemphasizethat four of the fiveagreementgrovide that arbitration will
follow the rules of the chosen forum, unless there is a conflict with the terms e$geetiveCard
Agreement. Opm Mem. at 23. Nonetheless, Plaintiff has failed to indicate what that conflict could
be, and how it would unfairly prejudice him, and as such, the Court cannot cotichidbis
limitation is unreasonably one-sided.

Plaintiff s other challenges are aimed less at the specific terms of the Arbitration
Agreemend, and more at the public policy of arbitration itself. As an initial matier,Courts
determination that the Card Agreements enybealid agreements to arbitratdoreclosés] any
claim [Plaintifff might have had to a jury trial,Jand consequently, Plaintif Seventh
Amendmentlaim ismeritless.Oppgn Mem. at 24BiotechPharma, LLC v. Ludwig & Robinson,
PLLC, 98 A.3d 986, 996 (D.C. 2014). Furthermore, that arbitration would not provideiftan
opinions,discovery commensurate withhat is available in federal counr that it would not
abide by the Federal Rules of EvidenOgpgn Mem at 25are not viable ba&sfor voiding the
ArbitrationAgreemenrd. Concepcion563 U.Sat 342 (noting that a state law ruleould likely be
invalid if it found arbitration agreements unconscionable merely becaus&aiieg to abide by
the Federal Rules of EviderigeRuiz 156 F. Supp. 3dt181 folding that an arbitration provision
wasnot substantively unconscionable und@estrict of Columbia lawmerely becausg did not
provide for a written decision or discoverfyuyen v. Hong Thai Ly74 F. Supp. 3d 474, 482
(D.D.C. 2014)arbitration“is a less formal process than a court; the rules of evidence need not be

enforced).

11 See alsdecl. of Kelly Booth, ECF No. 1@, at 23 (Card Agreement informing Plaintiff that a
“single, neutral arbitrator will resolve Claims. The arbitrator will eitheab@wyer with at least
ten years experience or a retired or former judge, selected in accordanckewties of the
arbitration firm.”).
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Finally, Plaintiff relays a number of public criticisms of the arbitral prod@pg,n Mem.
at 19,27-28,including arbitration before the AAA, and also points to the District of Columbia
Court of Appedls recent decisioin Andrew v. American Import ébter, wherein tlat court
“recognized that the policy that overwhelmingly favors arbitration has baeaosdgrcalled into
guestion by the realization that all too often, arbitration agreements are thahuthe language
of contracts of adhesion, which consumers must sign in order to make particular gairdifs
A.3d 626,634-35 (D.C. 2015). Nonetheless, in the context of this case pursuant to the FAA, the
principle that guides the Colstdecision is thtemphatic federal policy in favor of arbitidispute
resolution” Mitsubishi Motors Corp. v. Soler ChryslBtymouth, Inc.473 U.S. 614, 631 (1985)
The Court also notes that a state law policy of unconscionability that would rarggeswaths of
arbitration agreements invalid would likely be dtlse with the FAASee Concepcioh63 U.S at
341 (“When state law prohibits outright the arbitration of a particular type of claim, ahgsemnis
straightforward: The conflicting rule is displaced by the FAAat346-47 (“the times in which
consumer contracts were anything other than adhesive are lofi)g pasiny event, nothing in
Andrewsuggests an intéby the District of Columbia Court of Appeals to displace the-getiled
principles of unconscionability that have guided the Ceuwecisionn this matterand for the
reasons already stated, none of those principles warrant a finding of substanprocedural
unconscionability with respect to the Arbitration Agreements embodied in tldeAGerements.

V. CONCLUSION

In light of the foregoing, the Court concludes that the parties entered into valid and
enforceable Arbitration Agreements with respect to the five credit@arounts underlying this
consolidated action. The parties do not contest that those Arbitration Agreemover the

Plaintiff’s substantiveclaims and the Court agrees, as the agregmeall for arbitration of all
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claims related to the credit accoyntghich plainly covers Plaintiffs claims under the ECOA
Decl. of Kelly Booth, ECF No. 16-2, Exs. 1-€eeOlle v. 5401 W. Ave. Residential, LL%59 F.
Supp. 2d 141, 148 (D.D.C. 200@)ting AT & T Techs., Inc. v. Comnms Workers of Am475
U.S. 643, 68-49 (1986). As such arbitration must be compelle® U.S.C. 88 2, 4and
Defendant’s request for a stdyringthe pendency of the arbitration must be granted, 9 U.S.C. §
3. Accordingly, the CourGRANTS Defendants [16] Motion to Compel Arbitration and Stay
Action. This action shall remaBTAY ED pending conclusion of the arbitration. Finally, the Court
alsoGRANT S Plaintiff’'s [24] Motion for Leave to File Surreply.

An appropriate Order accompanies this Memorandum Opinion.

Dated:May 25, 2017

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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