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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEWART TITLE GUARANTY
COM PANY,

Plaintiff,

V. Civil Action No. 16-1372 (JDB)
JIMMY LEWIS, etal.,

Defendants.

MEMORANDUM OPINION & ORDER

For purposes of this opinion, the following factual allegations are accaptede. In
2005, plaintiff Stewart Title GuarantCompany and defendant Independent Settlement Services
entered an agreemembder which Independent was authorized to issue title insurance policies
underwritten byStewart Title. Am. Compl. [ECF No. 10] %. In 2007, defendant Jimmy Lewis
decided to refinance a property that he owned in Washington, B.(.9. The $262500 loan
was secured by a deed of trust granting a lien against his projskrfil0. And Independent, the
settlement agefbr the transactignissued a title insuran@®mmitmentfor the deedunderwritten
by StewartTitle. Seeid. 119-11. In May2013, Lewis sold the property for $399,500, after
representing to the buyer that it was free and clear from any lieing20, 24. Levis did not
pay off his loan fronthe proceeds of the sale and, shoatfferthe sale had been consummated
he stopped makingany payments at allld. 7121, 25.

When the thetmolder of the loamote attempted to foreclose against the property, it
discovered that the deed securing ibeehad never been recordetil. 126. Thus stymied in its

attempts to colet, the noteholder submitted a claim to Stewart Title in its role as title insuldr.
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While Stewart Tile processed the claim, the noteas transferred once more to Nationstar
Mortgage. Id. Uliimately, Stewart Title settled the claim by payihationstar $262,500 in
exchange for all claims and righésising under the noteld. 1 30. Stewart Title now brings this
action in arattempt to recover its losseStewart Title’sinitial complaint alleged claims for breach
of contract and negligencagainst Independent and a claim for breach of contract against Lewis.
SeeCompl. [ECF No. 1].Independent moved to dismissly the contract claim against it, arguing
that Stewart Title had failed to identify a specific contractuabatatin that Indep®lent had
breached.SeeDef.’s 1st Mot. to Dismiss [ECF No. 8] at 3. In response, Stewart Tildel an
amended complaint including additonal alegatioasd attacihg the 2005 Underwriting
Agreement that it now seeks to enfor&@eAm. Compl.; Underwriting Agreement [ECF No. 10
2]. Still not satisfied, Independehtisrenewed its motion to dismiss the contract clapeeDef.’s

2d Mot. to Dismiss [ECF No. 12]. That motion has now been fuly briefed and is ripe for
decision. For the reasohslow, it will be denied.

LEGAL STANDARD

When considering a motion to dismiss under Federal Rule of Civi Proceduré),2éo)
court must presume the truth of a complaint’'s factual allegations, thoisgimat bound to accept

as true a legal conclusion couched as a factual allegatBall’ Atl. Corp. v. Twombly 550 U.S.

544, 555 (2007) (internal quotation marks omitted). The court then asks whetlaotshallége d

suffice “to state a claim to relief that is plausible on its fadeshcroft v. gbal 556 U.S. 662, 678

(2009) (internal quotation marks omitted). On a motion to dismiss, the cansiders “facts
alleged in the complaint, any documents either attached to or incorporatteel adomplaint and
matters of which [the court] may takeigidl notice.” Mpoy v. Rhee, 758 F.3d 285, 291 n.1 (D.C.

Cir. 2014) (internal quotation marks omittedpecause the Underwriting Agreement was attached



to Stewart Title’s amended complaint and forms the basis of its, dlamwil be considered in
connetion with Independent’s motion to dismiss.

Both parties assume that D.C. law applies to Stewart Title’'s bréamivact claim. To
state a claim for breach of contract under D.C. [&wewart Title must describe the terms of its

contract with Independent and the nature of Independent’s alleged bEsssEiancis v. Rehman

110 A.3d 615, 620 (D.C. 2015). Asis the case laegations that a contract has been breached
often raise isues of contract interpretation. “Where the language in question is unampigaous

interpretation is a question of law for the court.” Fort Lincoln Civics’AsInc. v. Fort Lincoln

New Town Corp. 944 A.2d 1055, 1064 (D.C. 2008) (intermpiotation meks omitted). On the

other hand, where the relevant contractual language is ambid{ifius choice among reasonable
interpretations. . .is for the facffinder to make based on the evidence presented by the parties to

support their respective interpagions.” Nextel Spectrum Acquisition Corp. v. Hispanic Info. &

Telecomm. Network, In¢571 F. Supp. 2d 59, 63 (D.D.C. 2008) (citHgward Univ. v. Best

484 A.2d 958, 966 (D.C. 1984)).

DISCUSS ON

In its amended complaint, Stewart Title identifiesumber of contractual duties owed by
Independent under the Underwriting Agreemei@ee Am. Compl. 7. First, Stewart Title
contendsJndependent was required to “conduct its business in a sound and ethical manner” and
to issue title policies “according to recognized underwriting practibestules and instructions
given by [Stewart Title], and those rules and instructions imposeleldydpartment of Insurance
or other regulatory body.” Underwritihg AgreemerB(§). SecondStewart Title continues
Independent was obligated to reimburse Stewart Title for lossest timeuired “due to the

negligence” of Independentd. 1 5(a).



Stewart Title has pled sufficient factual allegations, taken as tousypport a plausible
claim that Independertasbreacheds duties under the contradConsider Independent’s duty to
conduct its business in a “sound manner” and “according tgmeed underwriting practices.”

Id. 13(a). Stewart Title alleges thltdependent breached this duty by “[flaiing to record and
apparently losing” the deed of trust executed in connection with the refinandieyvisf property.

Am. Compl. 137, see alsad. 16. According to Stewart Title, “[tlhe standard, recognized
practice in the title industry is to record instruments promptly alfieing is conducted.’ld. 14.

To buttress that allegation, Stewart Titletifier alleges that Independent received funds at closing
to register the deed. 713, and that Stewart Title’s own guidelines require a deed to be recorded
promptly after closing,d. 15 At this early stage, #se allegations suffice tstate aclaim for
breach of contracif industry standards required Independent to register the deed promptly after
closing, and Independent failed to do so, then it may have failed to conduct its bns@ééssund
manner” and “according to recognized undetmgi principles.”

Independent disagrees, chalenging Stewart Title to point to a provision of the
Underwritihng Agreement that specifically and unambiguously required Independeaotd the
deed of trust.SeeDef.’s 2d Mot. to Dismiss at-34; Def.’sReply [ECF No. 15] at 2. But that is
not Stewart Title’s burden. To survive Independent's motordismiss it need only allege
conduct by Independent that would be prohibited by areasonable construction of the tinderwri
Agreement. Because Stewaitle has done sdndependent’'s argument fais.

Stewart Title has also adequately alleged a breach of the Underwritingegnits

“Division of Loss”provision Under thaprovision Independentshall be liable” to Stewart Title

! Independentlsofaults Stewart Title for faiing to allege that it gavelépendent specific rules or
instructions regarding issuance of polici8eeDef.'s 2dMot. to Dismiss [ECF No. 12] at 4;see als &Jnderwriting
Agreement B(a). The Coumeecdhotengage withhis argumentbecause, as explained above, Stewart Title’s breac
of contract claimis adequately supported by other factiegldions.
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for losses caused “due to [Independent’s] negligence.” Underwriting Agre&idé)t Stewart
Title has brought a separate count for negligence, based again on itoalligat Independent
failed to record and theodt the deed of trustSeeAm. Compl. ¥4. When Independent failed
to reimburse Stewart Title for losses resulting from that negligeBtewart Title contends,
Independent also breached the Underwriting Agreemdsht.§39. Independent, for its part,
concedes that Stewart Title has successfully “pled a cause of actimgligemce.” Def.’s Reply
at 1 & n.1. Nonetheless, Independeatgues that Stewart Title’'s associated contract claim must
fail because Independent’s alleged failure to recordeleel does not violate any express provision
of the Underwriting AgreementSeeid. at 3-4.

But that argument, which has already been rejected, is irrelevant fonippesgoses.in
its paperdndependentails even to cite théDivision of Loss” provision at issue, which appears
to make Independent liable to Stewart Title for losses caused by Indepgn@elauately
alleged) negligence. Nor camdependent dismiss Stewart Title’s breach of contract claim on the
generalgroundthat “duties derived from contract are separate and distinct froomaonaw tort
duties.” Def.’s Reply at 3As a general matter, of course, Independent is correct. But the specific
contract atissue here appears to tsdluties togetherwhen Independent violates its tort duties,
it has an associated ¢aactual obligation to reimbursgtewart Titlefor losses incurred as a result

The Court may enforce such contracgeeGen Elevator Ca. Inc.v. District of Columbia 481

A.2d 116, 118D.C. 1984) (oting that party needed to “establish appellant's negligence” in order
to establish “appellant’s liability under the indemnity contractStewart Title alleges that it
suffered losses as a result of Independent’s negligence, and thantietgpailed to reimburse it

for those losses. Ahis point that will suffice to state a claim for breach of contfact.

2 Independent also takes issue with Stewart Title's allegatitrtimdependent failed to issue a final title
insurance policy” with respect to the deed of trust. Am. ComfaB;%seeDef.’s 2d Mot. to Dismiss at 3If that
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CONCLUSON

For the foregoing reasons, it is herébRDERED that [12] Independent’s partial motion
to dismiss IDENIED. A separate Order setting aninitial scheduling conference wil asthas
date.

SO ORDERED.

/sl
JOHN D. BATES
United States District Judge

Dated:November 2, 2016

allegation is truéndependent contends, then Stewitke would never have suffered any losses and this astiod
neverhave beenbrought. The Court need not engage withrghisent either. As explained above, StewartSite’
breach of contract claims are supported by other factual abegiatthe amended complainAnd Independent does

not explain why the inclusion of thisad mittedy confusing—allegation should alone doom Stewatrt Title's breach of
contract claim.
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