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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LASHAWN SMITH,
Plaintiff,
V. Civil Action No. 16-138G§RDM)
DISTRICT OF COLUMBIA

Defendant

MEMORANDUM OPINION AND ORDER

Plaintiff LaShawn Smith brings thist@an on behalf of her son A.J. to challenge various
decisions by District of Columbia Public Schools (“DCPS”) regarding A.dusa&ion. Smith
first asserts that DCPS failed to provide her son with a free and appropriatequludation in
violation of the Individuals with Disabilities Education Act (“IDEA”), 20 U.S.C. § 1408eq.
She also contends that DCPS violated IloghAmericans with Disabiligs Act (“ADA”), 42
U.S.C. § 1210%t seq. and the District of Columbia Human Rights Act (‘DCHRA”"), D.C. Code
§ 2-1401.0%t seq,. for failing to offerA.J. Advanced Placement classes outsitithe general
education setting. Both parties moved for summary judgment. MagistratelJeiogeh A.
Robinson, having been referred the case, issued a Report and Recommerid&tsn (
dismissing Smith’s IDEA claim for failure to Baust and declinintp addres$&mith’s remaining
claims.

For the reasons that followhe Court will REJECT the Magistrate JudgeR&R, Dkt.

17. The Court will, instead3RANT in part andDENY in partSmith’s motion for summary
judgment, Dkt. 10, and the District of Columbia’s crasstionfor summary judgment, Dkt. 12.

In particular, the Court will grant the District of Columbia summary judgment on Sraltias
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under the ADA and the DCHRA. With respect to Smith’s IDEA claim, the Courteviland
the matter to the Hearing Officer for fher proceedings consistent with this opinion.

|. BACKGROUND
A. Statutory Background

The IDEAwas enacted to “ensure that all children with disabilities have available to
them a free appropriate public education” (“FAPE”) that includes “special edueatibrelated
services designed to meet their unique needs.” 20 U.S.C. § 1400(d)(1)(A). To thiakend, t
IDEA provides procedural protections for disabled students, confers a substayhiive &

FAPE, and sets forth dispute resolutiongedures in case @dbled student’s parents and his
school disagree on the assistance that IDEA requires the school to provide.

Once a child has been “identified as disabled,” his school “must convene a meeting of a
multidisciplinary team to develop” an Individualized Ediima Program, ofIEP.” Z.B. by &
through Sanchez v. District of Colump&2 F. Supp. 3d 300, 3@R.D.C. 2018) The IEP is
“the centerpiece of the statute’s education delivery system for disableceatiildonig v. Doe
484 U.S. 305, 311 (1988), and must be “tailored to [the] disabled child’s nédsisyi v.

District of Columbia 439 F. Supp. 2d 86, 90 (D.D.C. 2006j&ton T').

An IEP provides “a comprehensive statement of the educational needs of a handicapped
child,” Leonard v. McKenzje869 F.2d 1558, 1560 n.1 (D.C. Cir. 1989) (quofiafy. Comm. of
theBurlington v. Dept. of Educ471 U.S. 359, 368 (1985)), as well as “the specially designed
instruction and services that will enable the child to meet [his educatiofadligbs,”Honig,

484 U.S. at 311. An IEP “sets out, in writing, the student’s existing levels of acaaedi
functional performance, establishes appropriate goals, and describes how thésgtuoigmss

toward those goals will be measured.’B. v. Dstrict of Columbia 888 F.3d 515, 519 (D.C. Cir.



2018)(citing 20 U.S.C. § 1414(d)(1)&)()—(111)). In addition, the IEP must descrilibe
special education and related services . . . to be provided to the child . .anceadppropriately
toward attaining the annual go&l20 U.S.C. § 1414(d)(1)(A)(i)(IEV). Special education
consists of “specially designed instruction . . . to meet the unique needs of a child with a
disability,” 20 U.S.C. § 1401(29), while relategigices are those support services that are
“required to assist [the] child . . . to benefit from” that instruction, 20 U.S.C. § 140A}26)
Once an IEP is in place, the child’s school system must comply with its tSee20 U.S.C.

§ 1401(9)(D).

In addifon to these procedural protections, the IDEA guarantees disabled children a
substantive right to a FAPESee Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley
458 U.S. 176, 201-04 (1982). A child has received a FAPE if his “IEP sets outcaiti@ukl
program that is ‘reasonably calculated to enable [him] to receive educatiogftdh&nEndrew
F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE3Y S. Ct. 988, 996-97 (2017) (quoting
Rowley 458 U.S. at 207). The Supreme Court recendsifeéd the “standard [for] evaluat[ing]
the adequacy of the education provided” by a school system: “To meet its substhigiaton
under the IDEA, a school must offer an IEP reasonably calculated to enalittta make
progress appropriate in lighf the child’s circumstances Endrew F, 137 S. Ct. at 998-99.

“To the maximum extent appropriate,” the school must educate the child in teest[l]
restrictive environment,” or, in other words, “with children who are not disabled.” 20 U.S.C.
8 14172a)(5)(A).

Finally, “[w]hen disagreement arises” ovarhat a child’s IEP should contain,” the

IDEA permits the child’garent omparents to request a “due process hearing” before a state or

local educational agenc¥ndrew F, 137 S. Ctat994 (citing 20 U.S.C. 8415(f)(1)(A), (9)).



The losing party may seek judicial review of the administrative determinatiorterostiederal
court. Id. (citing 20 U.S.C. 8§ 1415(i)(2)(A)).
B. Factual Background

A.J. is “bright,” “learns quickly,” and “perform[s] at or above graeleel,” AR 8
(Hearing Officer’s decisionput he has an emotional disturbance that “leads to frequent
emotional dysregulatioréind behavioral issues, AR 6. In schéa,hasfrequent conflict[s]
with peers and teachers, with physical altercations foog]) 2-3 times per week.'ld. A.J.’s
emotional disturbancalso interferesvith his education. \Wenhis“emotions are
d[y]sregulated,” he is “unavailable for learnjhgrhen he “has to be removed from the
classroom . . . to descalate following an altercation,” he cannot “access[] the general education
curriculum.” AR 26. A.J., however, “can do his work when he chooses to,” AR ®aarithad
fewer behavioral challenges in the classes thfifas] rigorous; AR 8. A.J.hasalso had
“infractions in hddlways, the cafeteria, and the gynand“there is no questiofthese conflicts
weredue to] his academic content boring hinhd.

In the fall of 2015, at the beginning of A.J.’s freshman year of high sdb@#®S
assigned A.Xo the Columbia Heights Education Campus. Dkt. 1 at 3 (Compl. TH&®.IEP
then in effect, which was developed at the end of the previous academic year in March 2015,
“indicated that[A.J.] requires a sel€ontained environment iorder to succeed academically
and behaviorally.” AR 154-55. The March 2015 IEP also provided for 26.5 hours per week of
specialized instruction outside the general education setting. AR 154.

A.J. was initially placed in the Specific Learning SupgtLS”) program, AR 8, a
“self-contained special education classroom setting,” AR thh is“designed for students with

learning disabilities,” Dkt. 142 at 2 (Pl.’'s SUMF { 3). A.J., however, does not have a learning



disability. Id. (Pl.’'s SUMF { 3).A.J.’s IEP team met on October 8, 2015, and the resulting IEP
carried forth the two provisions from the March 2015:I&f need for a “selfontained
environment” and 26.5 hours per week of specialized instrucBeeAR 28-29 seealsoAR

242 (Hrg. Tr. 8:8-18). At the meeting, A.J. indicated Heatvished to participate in general
education classes, but the IEP team concluded “that he was not ready due to his.bekiavior
155.

Toward the end of October 2015, A.J. began “having fights with another student,” AR 8,
and was subsequently moviedm the SLS prograrto the Behavior and Education Support
(“BES”) program,id.; AR 155. The BES program provides ftithe instruction “outigle the
general education setting with supports for students with emotional disaljilii& 88 (due
process complaint). The SLS and BES programs were led by “the same speciamducat
teachers and A.J.’s instructiondicontent remained the same,” excaptthe BES program,

A.J. "had a behavior technician to work with him.” AR 8. The other six students in the BES
program were a year ahead of Ald. As a resultA.J. was given “9th grade work while his
[BES classmates] were given 10th grade insioact AR 88. A.J. received “personalized
attention” and his work could “easily be adjusted and made more challenging for him.” AR 8.

In November 2015, Plaintiff LaShawn Smith, A.J.’s mother, requested that A.J. be
evaluated for placement in general education Advanced Placé®Bint courses.SeeAR 8;

AR 89. DCPS informetier that arevaluation wasiotrequired to take those classms that
“educational programming decisions were made by the IEP teaR.89A Smith was also
informed that “the hours on [A.J.’s] IEP would have to be reduced for him to attend APsclas
AR 8. Smith “did not agree to forfeit” the hours, and so A.J. “did not receive any form of

advanced curriculum.” Dkt. 10-2 at 2 (PIS&MF 1 9).



On February 4, 2016, Smith filed a due process complaint agE@3$with the District
of Columbia Office of the State Superintendent of Education ("OSSEEEAR 86-92. The
complaint asserted that A.J.’s initial placement in the SLS pmogras inappropriate and
therefore amounted to a denial dFAPE in violation of the IDEA. Smith argued that the
placement was inappropriate because the SLS prograrfdesigned to accommodate students
with specific learning disabilities,” and A.J. has an emotional disturbance)eanhing
disability. AR 87—88. The compldialso assertetthat DCPS, “[ijn an attempt to remedy [its]
initial placement error,” compounded its mistake by “remov[ing] A.J. from arapgeopriate
classroom” through the SLS program and placing him in the BES progitaene his peers were
a year ahead of himAR 91. Because of this discrepancy, Smith argued, A.J.’s placement in the
BES program was also inaqopriate and violated the IDEA. AR 90. Finally, Smmthintained
that DCPS violated the ADA hiailing to provide AP classes outside the general education
setting AR 90-91.

The Hearing Officer issued his decision April 2, 2016.SeeAR 3-17 (Hearing Officer
Determination) He dismissed Smith’s ADA claim whout prejudice on the grounds that he
“lack[ed] subject matter jurisdiction.” AR 199 (citing 34 C.F.R. 300.507(a)$€palsoAR 5
n.4. Next, he concluded that A.J.’s placement in the SLS and BES programs weceldué
implement [the] IEP and provide a FAPE.” AR 12. Finally, the Hearing @ftioncluded that
DCPS'’s failure to enroll A.J. IAP classes did not deny A.J. a FAPE. AR 13.

C. Procedural History

Smith filed this action on A.J.’s behalf in June 2016. Dkt. 1. The complaint asserts that

DCPS denied A.J. a FAPE in violation of the IDEA “[b]y initially placing A.J. BLS

classroom” and “[b]ynoving A.J. out of aageappropriate classroom” and into a BES



classroom with students a year ahead of Homat 5 (Compl. 1 27-28). In addition, Smith
contends that DCPs$failure to offer AP classes outside the general education setting violated
both the AA and the DEIRA. Id. at 6-7 (Compl. 71 32-33, 38). Smith asks that the Court (1)
reverse the Hearing Officer’'s determination and remand the matter to thadgH@&rcer “for an
appropriate determination of compensatory education;” (2) declare that DGR®dithe

IDEA, ADA, and DCHRA,; and (3) award compensatory and punitive damages of $504000.

at 78 (Compl. Prayer).

The case was referred to a magistrate judge for full case management, Dkibdthand
parties moved for summary judgment, Dkt. 10; Dkt. 12. On March 20, 2018, the Magistrate
Judge filed heR&R, Dkt. 17, and, subsequently, both parties filed objections tB&& Dkt.

21; Dkt. 23.
II. LEGAL STANDARD

Once a magistrate judge has issuedR®&R, the parties may filebjections. SeeFed. R.
Civ. P. 72(b)(2). The Court must then “determilgenovoany part of the magistrate judge’s
disposition that has beengperly objected to” and may “accept, reject, or modify the
recommended disposition.” Fed. R. Civ. P. 72(b)(3).

TheR&R here addressdke partiescompetingmotions for summary judgment. A party
is entitled to summary judgment under Federal Rule of Crnat&dure 56 iflse can “show(]
that there is no genuine dispute as to any material fact andtj#jas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). The party seeking summary judgment “besmitidhe
responsibility” of “identifyingthose portions” of the record that “demonstrate the absence of a
genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). A fact is

“material” if it could affect the substantive outcome of the litigati&eeAnderson v. Librty



Lobby, Inc, 477 U.S. 242, 248 (1986). And a dispute is “genuine” if the evidence is such that a
reasonable jury could return a verdict for the nonmoving p&egScott v. Harris 550 U.S.

372, 380 (2007). The Court must view the emmkein the light most favorable to the

nonmoving party and must draw all reasonable inferences in that party’s Ssairalavera v.

Shah 638 F.3d 303, 308 (D.C. Cir. 2011).

If the moving party carries this initial burden, the burden then shifts to the nonmoving
party to show that sufficient evidence exists for a reasonable jury to find in the nagmovi
party’s favor with respect to the “element[s] essential to that party’saad@n which that
party will bear the burden of proof at trialltl. (quotingHolcomb v. Powell433 F.3d 889, 895
(D.C. Cir. 2006)). The nonmoving party’s opposition, accordingly, must consist of more than
unsupported allegations or denials, and must be supported by affidavits, declarations, or othe
competent evidencgetting forth specific facts showing that there is a genuine issue for$eal.
Fed. R. Civ. P. 56(clCelotex 477 U.S. at 324. That is, once the moving party carries its initial
burden on summary judgment, the nonmoving party must provide evideheethd permita
reasonablgury to find in herfavor. SeeLaningham v. U.S. Nay$13 F.2d 1236, 1241 (D.C.

Cir. 1987). If the nonmoving party’s evidence is “merely colorable” or “not sagmfly
probative,” the Court should grant summary judgmésiverty Lobby 477 U.S. at 249-50.

In reviewing the factual findings and legal conclusions of the Hearirigegdfh an IDEA
case, the Court “(i) shall receive the records of the administrative piingsg(ii) shall hear
additional evidence at the reque$ta party; and (iii) basing its decision on the preponderance of
the evidence, shall grant such relief as the court determines is approp2iatd.S.C.

§ 1415(i)(2)(C). Where, as here, neither party submits additional evidence, “the motion for

summaryjudgment is simply the procedural vehicle for asking the judge to decide the case on



the basis of the administrative record&avoy v. District of Columbj&44 F. Supp. 2d 23, 30
(D.D.C. 2012) (citation omitted). The Court “must give ‘due weight’ ®tibaring officer’s
determinations.”Z.B, 888 F.3d at 523 (quotirigowley 458 U.S. at 206). That deference,

however, falls short of that which is “conventional in administrative proceedtiegzecially
when the decision is insufficiently supported by fact or reasonilty.(quotingReid ex rel. Reid
v. District of Columbia401 F.3d 516, 521 (D.C. Cir. 2005)). A hearing decision “without
reasoned and specific findings deserves little defereriReil 401 F.3d at 521 (citation
omitted).
1. ANALYSIS

A. IDEA Claim

With respect to Smith’s IDEA claim, the Magistrate Judge recommended that tite Cou
dismiss the clainon the grounds that Smith htadled to exhaust her administrative redes.
The Magistrate Judge construed Smith’s motion as seeking summary judgmentabiowhed
claim: that “[tjhe SLS classroom was not A.J.’s teastrictive environment, nor tailored for
[A.J.] to meet personally challenging objective®kt. 17 at 10 (quoting Plaintiff’s motion for
summary judgment). This claim, the Magistrate Judged, was not raised in Smith’s due
process compint and not addressed by the Hearirfider. Id. at 16-11. The Magistrate Judge
concluded that Smith, accordingly, had failed to exhaust her administrative esiiddat 11.

According to Smith, her claim is that DCPS denied A.J. a FAPE by virtue ofSA.J.
inappropriate placement in the SLS and BES settings.” Dkt. 21 at 9. She furthisrthsseshe
hasconsistently raised this claim at every stage of the adiratiiee and judicial processd.

TheCourt agrees that the due process comp&imthfiled with the OSSE, the complaint she

filed to commencehis action, and her motion for summary judgment all challetiged



lawfulness, under the IDEA, @CPS’s decision to plack.J.in the SLS and BES programs.

SeeAR 86-91 (due process complaint); Dkt. 1 at 5 (Compl. 11 25-28) (alleging that the SLS and
BES settings were “not . . . appropriate placement[s]” and that the placemanési“del. a
FAPE,and violated the IDEA”); Dkt. 10-1 at 3ftion for summary judgment) (“[DCPS]

denied A.J. a FAPE by placing him in an SLS classroom . . . and by placing him in a BES
classroom . . . .").The Hearing Officer's determination squarely addressed Smith’s challeng
A.J.’s placementsSeeAR 11-14 Because Smith exhausted her administrative remedies and
because briefing on her IDEA claim is complete,Gloairt will reject the R&Rs disposition of

this claim andoroceed to addresson the merits.

1. IEP Standard

After this case was filed but before the parties mdeedummary judgment, the
Supreme Court set forth the standard for determining the substantive adequalifof kn
Endrew F. v. Douglas County School District REHEe Court held that an IEP must be
“reasonably calculated to enable [the] child to make progress appropriatd of figé child’s
circunstances.” 137 S. Ct. at 99%®e id.at 1001 (“[A]dequacy . . . turns on the unique
circumstances of the child.”)This“fact-intensive”standard recognizes that “crafting an
appropriate program of education” requires “the expertise of school cffiasvell as “the
input of the child’s parents or guardiandd. at 999.

If a student is “fully integrated in the regular classroom,” which the IDEMiIres
whenever possibl&ndrew F's “appropriate progress” standarnygically” requires that his IEP
be ‘reasonably calculated to enable the child to achieve passing amarlkslvance from grade
to grad€’ Id. (quotingRowley 458 U.S. at 203—-04)This metric will apply to “mostldren”

because, in most cases, “a FAPE will involve integration in the regularadasssupplemented

10



by “individualized special educationlt. at 1000. But when a student’s disdlty prevents him
from participatingn general educatiocourses, “his IEP need not aim for graelee!
advancement.ld. Instead, the IEP must be “appropriately ambitious in light of his
circumstances” and must give him “the chance to meet challenging objectided.his
standard, of course, requiresmaohan merede minimisprogress.”ld. at 1001.

The Supreme Court and the D.C. Circuit have set forth several principles governing
judicial review of the adequacy of an IEP. Fiteginquiry centers ofiwhether the IEP is
reasonablenot whether the court regards it as ideddl”’at 999. A reviewing court may not
“substitute [itsjown notions of sound educational policy for those of the school authorities.”
Rowley 458 U.S. at 206. This deference “is based on thecapipin of expertise and the
exercise of judgment by school authoritieEidrew F, 137 S. Ct. at 1001Secondbecause the
deference the Court owes school authorities is a product of their exggaliseyiewing court
may fairly expect those authorities to be able to offer a cogent and respoqmareagon for
their decisions,” and this explanation should show why “the IEP is reason&hliated” to
ensure that the child “make[s] progress appade in light of his circumstancesld. at 1002.
Third, in assessing the IEP, the court may not consider “evidence that was netlhefiP
team at the time the IEP was adopted.B. 888 F.3d at 52€citation omitted). An IEP must be
evduated in light of the information that was available “at the time [it] was createt!;imith
the benefit of hindsight.1d. at 524(citation omitted). But evidence that “patdtes” the IEP
“is relevant . . . to whatever extent it sheds light on whidttee|IEP was objectively reasonable
at the time it was promulgatedlItl. (internal quotation marks and citation omitte&)nally, the
adequacy of an IEP must be assessed by reference to “what [the school] aifarally oot

what it is capable of prading.” Id. at 526(internal quotatio marks and citation omitted).

11



2. A.J.’s Placement in the SLS and BES Programs

Smith contends that DCPS denied A.J. a FAPE by inappropriately placing him inShe SL
program and then in the BES program with students from another grade. Dkt. 10-1 dth@, 5.
Hearing Office framed Smith’s claim as follows:

Whether PCPS] denied [A.J.] a FAPE by placing [A.J.], who is intellectually

gifted but limited in accessing general education by his emotional disturbance

(a) a Specific Learning Support (“SLS”) program which is giesd for children

with specific learning disabilities, which [A.J. does] not have, and/or (b) a Behavi

& Education Support (“BES”) program in which [his] peers . . . were all a year

ahead of him, causing behavioral issues.
AR 5. The Hearing Officer aitulated two slightly different standards for assessing Smith’s
claim: first, that DCPS need only provide “an appropriate education which dhevehild to
receive a meaningful educational benefR 12 (citation omitted); second, that DCPS need
only “provide a ‘basic floor of opportunity’ for [A.J.],” AR 13 (quotifpwley 458 U.S. at
201). As athreshold matter, these descriptions of the relevant standard onuakfeature:
the requirement that the specialized instruction and related serviceslivedtially designedo
provide educational benefit to the handicapped chiRibtvley 458 U.S. at 201 (emphasis
added). Both the Supreme Court and the D.C. Circuit, as discussedlsbmreaffirmedthe
duty to adapt a child’s education to “the unique circumstances of [that] cEidlfew F, 137
S. Ct. at 1001see Z.B.888 F.3d at 523. That education, moreover, must be “appropriately
ambitious in light of his circumstanceghdrew F, 137 S. Ct. at 1000, and must lbedsonably
calculated and to enabBlthe student to make progresappropriate in light of [those]
circumstances. Id. at 999. Ultimately, “every childshouldhave the chance to meet challenging
objectives. Id. at 1000.

TheHearng Officer concluded that both the SLS and BESgoams were “sufficient to

implement [A.J.’s] IEP and provide a FAPE.” AR 12. He emphasized that A.J.’sIERIY

12



call[ed] for him to be out of general education for 26.5 hours/week in a self-contained
classroom” and that both programs satisfied this requiremieintHe alsopointed tatestimony
from Rasheeda Hinkson, the assistant principal of special education and respoiesedntion
at A.J.’s schoolseeAR 310 (Hrg. Tr. 76:13-15). Hinkson testdithat A.J. “can do his
academic work when he choosesaotthat A.J. “performed reasonably well academigally
albeit “inconsistent[ly]” during the 2015-2016 school year (A.J. received two As an@gvin
the first term but, in the second term, both As dropped to Cs and one of the Cs rose to an A).
AR 12. In addition, thélearing Officer notethat school personnel were “diligently working
with [A.J.] . . . to address his physical and verbal aggression.” AR 13. Finally, heeatibai
Smith had “notssert[ed] that [A.J.’s] classmates were at a notably different intellestedl |
than A.J. AR 12. The Hearing Officer concluded that, “[tjJaken as a whole,” A.Jivedcan
appropriate education with meaningful educational benefit.” AR 13.

a. SLSPlacement

With respect to A.J.’s placement in the SLS classroom, the Hearing Offiedrier
concluding that that program satisfied DCPS’s obligation to provide a FAPE to Aaldigvnot
have a learning disabilityAn IEP and the services ultimately provided “must be tailored to the
student’s . . . known needs at the time” of the challenged decigi&).888 F.3d at 523. When
A.J. was assigned to the SLS classroom at the beginning of his freshman yeakia@Rhat
he did not have a learning disability. DCPS also knew that, during the prior schodie/bad
been in a “selcontained [s]pecial [e]ducation class for students with a disabilitgifitzgion of
[e]motional [d]isturbance.” AR 26. Finally, A.J.’s school already had the BE&&m in

place,which was a “sefcontained [s]pecial [e]ducation class for students with a disability

13



classification of [e]motional [d]isturbance.” AR 58. Nonetheless, DCPSgkace in the SLS
program.

The Court agrees witBmith that the SLS classym was not “tailored” to A.J.’s needs
and that it failed to provida.J. with “personally challenging objectives.” Dkt. 10-1 atPaken
as a wholeA.J.’s IEP requiredthat A.J. receivenistruction and serwes that weréailored to his
disability. SeeAR 22 (classifying A.J.’s disability as “Emotional DisturbanceThe IEP
explicitly describedhow A.J's emotional disturbance hindered his ability to learn: when his
“emotions are d[y]sregulated,” A.J. is “unavailable for learning.” AR 26. And when his
emotional disturbance leads to conflict with other students or teachers, A.J. “hasnmed
from the classroom,” which, for obvious reasons, prevents him from “accessingnéralge
education curriculum.ld. The IEP concluded that A.X€quires a selfontained environment
in order to succeed academicalyd behaviorally AR 29 (emphasis added)it should come
as no surprise that A.J.’s IEP requil2@PS to accommodate his particular disability: “[a] focus
on the particular child is at the core oétfDEA.” Endrew F, 137 S. Ct. at 999The SLS
programdid not meet that requirement: it was designed t@ccommodatéhe unique needs of
achild with emotionaldisabilitiesbut, ratherwas designed farhildren withlearning
disabilities. The Hearing Officer’s deteination does not discuss any evidence suggesting that,
while in the SLS classroom, A.J. received assistance that was tailored to addrestigate his
disability. Accordingly, the Court concluddsatDCPS denied A.J. a FAPE by placing him in
the SLS program.

The Hearing Officer’s decision rested primarily on his conclusion that tBectlssroom
satisfied A.J.’s IEP, which “simply call[ed] for him to be out of general eithrcéor 26.5

hours/week in a self-contained classroom.” AR 12. AlthdbhghHearing Officer is correct that

14



the IEP didnot explicitly mandate placemeintthe BES progranthe IER—for reasons
descibed above—plainly contemplatethat the “seHcontained classroom” environment
specified wouldaddress A.J.’emotional disturbanc& made clear that A.Jrequirdd] a self
contained environment in order to succeed academaad\behaviorally’ AR 29 (emphasis
added). The Hearing Officer is also correct that the IDEA does not require a schqoat® . . .
students with similar disabilities together."RAL2. But wherever those students are placed,
whether together or not, they must receive a program of education that is “repsahadated
to enable [them] to make progress appropriate in light of [their] circumstangedrew F, 137
S. Ct. at 999. Finally, although courts must “give due weight to the administrativegirase
and afford some deference to the expertise of the hearing off@i#éry’ District of Columbia
751 F. Supp. 2d 104, 109 (D.D.C. 20{€hation and internal quotatiamarks omitted)a
decision that lacks “reasoned and specific findinggiven little weight,Reid 401 F.3d at 521
(citation omitted). The Hearing Officer’s decisiomere “lack[s] ‘a detailed and reasoned
explanation of how the evidence supp@rthe conclusionthat DCPS fulfilled its dytto provide
A.J. with a FAPE bylacing him in the SLS progranz.B, 888 F.3d at 52{citation omitted).
For the same reason, although educational decisions typically involve “the tpplafa
expertise and the exercise of judgment by school authorib€¥'S has failed to offer the
“cogent and responsive explanation for fitacement] desior[]” that would entitle it to
deference.Endrew F, 137 S. Ct. at 1001-08¢eealsoZ.B, 888 F.3d at 526 (noting the lack of
clarity on “what ground DCPS may have reasonably concluded that the |IERilmasitto [the
student’s] needs”).

The record indicates that the SLS environmetairgeted as it was at learning

disabilities—was not “reasonably calculated to enable [A.J.] to npakgress appropriate in

15



light of [his] circumstances.Endrew F, 137 S. Ct. at 999. Accordingly, the Court cannot
sustain the Hearing Officer’s conclusion that DCPS satisfied its obligatiaies tire IDEA in
placing A.J. in the SLS program. The @owill GRANT Smith’s motiom for summary
judgment, Dkt. 10, wilDENY DCPS’s motion for summary judgment, Dkt. 12, and will
REMAND the matter to the Hearing Officer for a determination of the appropriate yemed

b. BESPlacement

With respect to A.J.’s placement in the BES program, the Hearing Officer found that
because the other six students in the BES program were a year ahead ofrécéiyvbd
“personalized attention” and “his work [coulelsily be adjusted and made more challenging for
him.” AR 8. The SLS and BES programs “had the same special education teachefsJ.’and
“content remained the sameld. During the due process hearing, Hinkson testified that A.J.
was “supported by both a special education teacher and/or a special edinsaticctional aide
as well as a behavior tech.” AR 340 (Hrg. Tr. 106:11-20).

Smith does not dispute the Hearing Officer’s factual findings, but she atgidbey cut
against, not in favor of, DCPS. She contends that A.J.’s placement in the BESrpreasg
improper because “A.J. was the only ninth grade student among a class of tengh’giakier
10-1 at 5. As a result, she continues, A.J. was “forced to share a single speciaretemeter
with the rest of the class|,] [which] was being taugbmpletely different material.1d. But the
critical inquiry under the IDEA is whether the BES program was “reasorahliylated to
enable [A.J.] to make progress appropriate in light of [his] circumstanEesliew F, 137 S.

Ct. at 999. The mere fact that A.J.’s content differed from that of the other sfuataiglingly,

does not, without more, establish that DCPS failed to provide a FAPE.
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This conclusion does not end the matter, howéwrause Smith advances a second,
morenuanced argument for why A.J. could not receive a FAPE in the BES classreemthat
there was “only one instructor qualified to provide specialized instruction” in tisedBSsroom,
Smith asserts that “[i]t was impossible for DCPS to simultaneously providevithJ26.5 hours
of specialized instruction in ninth grade content and the rest of the class with 26.5 hours of
specialized instruction in tenth grade content.” Dkt. 13 at 8. At the due process hearing, the
Hearing Officer asked, “[H]ow is the curriculum adapbgtthe special education teacher inside
the setting for [A.J.]?” AR 342 (Hrg. Tr. 108:13-15). Hinkson respomniat it variel
depending on the subjecieeAR 342-46 (Hrg. Tr. 108:16-112:11). For English, A.J. wasn't
“taking the full English classBut “a reading support class” for “students who are not reading at
grade level and . . . need support [with] reading comprehension or reading fluenc42AR
(Hrg. Tr. 108:16-21). For science, the Hearing Officer asked how the speciatzedtion
worked given that “there’s only one special ed[ucation] teacher” and that “fithegtaders” in
the BES program were “taking chemistry at the same time that [A.J. was] bagiogy.” AR
344 (Hrg. Tr. 110:3-10)Hinkson responded as follows:

[T]here’s dso two other individuals in the room. So . .. the content is delivered to

him by the teacher. There are different rotations in the room. One rotation [has]

the teacher . . . leading the lesson. Another . . . rotation [has] the instructional aide

. . . supporting [A.J.] to make sure that he is doing the activities or whatever the

next part of the lesson is, independently to support him.

AR 344 (Hrg. Tr. 110:15-22). Hinkson conceded that the instructional aide and behavior tech
were not considered “ghly qualified for specialized instruction” under OSSE regulations. AR
345-46 (Hrg. Tr. 111:1-112:11).

The Hearing Officer concluded that the BES program complied with A.J.,sAEiEh

required 26.5 hours per week of specialized instruction in &as&ined environment, AR 12,
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but his decision does not recount the factual basis for this conclusion. Instead, toa detes
that Smith “did not assert that [A.J.’s] classmates were at a notably diffetelfectual level.”
Id. That responseliis to addresSmith’scontention that one DCPS teacher could not
simultaneously teach two different subjecihe argument is not that A.J.’s classmates were on
a “different intellectual level” than A.JRather, Smith contends that the BES program could not
have delivered the required number of hours of specialized instruction ingnatt&-content
given that (1) there was only one educator qualified to deliver specializasttiost for all
seven students and (2) the six other students were receivingytadtheontent rather thamth-
grade contentSee, e.g AR 88.

Based on the present record, the Court cannot conclude that the instruction A.J. in the
BES classroom satisfied the dictates of his IEP. The Court, accordinjlipiNyY Smith’s
motion for summary judgment, Dkt. 1@ijthout prejudicewill DENY DCPSs motion for
summary judgmenbDkt. 12, without prejudiceand will REM AND the matter to the Hearing
Officer to reassess whether DCPS denied A.J. a FAPE by placing him in ther@gE&m.
B. ADA Claim

“Important as the IDEA is for children with disabilities, it is not the only fedstatute
protecting their interests.Fry v. Napoleon Ciy. Schs.137 S. Ct. 743, 749 (2017). In addition
to her IDEA claim, Smith asserts that DCPS violated the AD#e Il of the ADA provides,
“[N]o qualified individual with a disability shall, by reason of such disabilig,excluded from
participation in or be denied the benefits of the services, programs, or extvidgublic entity,
or be subje@dto discrimination by any suantity.” 42 U.S.C. § 12132The statute also
requires public entities “to make ‘reasonable modifications’ . . . when necessayid such

discrimination.” Fry, 134 S. Ct. at 749°As a local government, the District of Columbia is a
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public entity.” Alston v. District of Columbigb61 F. Supp. 2d 29, 37 (D.D.C. 2008)l6ton
I").

To prevail on her ADA discrimination claim, Smith must demonstrate (1) thatiad. “
qualified individual with a disability;” (2) that DCPS “denied [A.J.] the besaditor prohibied
[him] from participating in [its] services, programs[,] or activitie:ytlg3) that the “denial or
prohibition was ‘by reason of’ [his] disability.Alstonll, 561 F. Supp. 2d at 37 (quoting 42
U.S.C. § 12132)see Pierce v. District of Columbia28 F. Supp. 3d 250, 267 (D.D.C. 2015).

To establish causation, “‘discrimination need not be the sole reason’ for thei@xadtier
denial of benefits.”Pierce 128 F. Supp. 3dt 266 n.10 (quotingoledad v. U.S. Dep’t of
Treasury 304 F.3d 500, 503—-04 (5th Cir. 2002¢ealsoAlston v. District of Columbiar70 F.
Supp. 2d 289, 297 (D.D.C. 2011)(ston III").

According to SmithPCPS concluded that A.J. was “qualified” to take AP classes
because he “was offered admission into a variety of [AP] courses.” D&ktal@8. Despite
his eligibility, Smith continues, DCPS violated the ADA by offering these ddsselusively in
general education settingsld. at 8. Because AP classes were not offevatkide the general
education setting, Smith conties, DCPS forced A. to make a loskmse choice: either forgo AP
classes thdte was qualified to take or enroll in the general education AP classes without the
behavioral supports nessary to succeedd. Smith concludes that DCPS, by “conditioning”
A.J.’s ability to paticipate in AP classes on his “forfeiture [of his] IDEA rights” to aself

contained classroom with behavioral supports, discriminated against A.J. based aabllis/dis

in violation of the ADA! Id.

! The “gravamen” of Smith’s ADA claim is that DCPS denied A.J. a FAPfg, 137 S. Ct. at
752;seealsoDkt. 1 at 6 (Compl. § 33) (“[DCPS] has denied A.J.’s participation in AP classes
solely because he requires the accommodation of specialized instruction in antbetside
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Smith’s ADA claim founders at the first step becafisk was not eligible for AP
coursework. To support her argument that A.J. was offered admission to AP courdes, Smit
relies on (1) the Hearing Officer’s decision, AR 9-10; (2) an email from Hinksomitt, SAR
85; (3) an argument made by Smith’s counsel during the due process hearing, AR 253—-60; and
(4) testimony from A.J.’s community support worker during the due process hearir0AR
91. None of this evidence, however, shows that A.J, wdact,ready for AP content.

First, the Hearing Officer’s dasion notes onlyhat DCPS “informally discussed with
[Smith] the possibility of [A.J.] . . . . taking AP English or AP Bioldg&R 9, and that A.J.
could not take AP Calculus “without $irtaking several prerequisites,” AR 10. The decision
explainsthat A.J. “would need to compleBology before attempting AP Biologythat A.J's
“reading and writin@re also not strong enough for AP Biologthat although fm]ath isa
relative strength for [A.J.],. . he ranks toward the bottom of girade in [m]atti and that “his
spellingskills and writterfluencyare below the level targeted in a grdeeel general education
setting” AR 9-10. The Hearing ®@icer, accordingly, concluded tha¢Ven if AP classes were
otherwise necessary, . it would be prematute considethem at this timé. AR 14. In short,
far from confirming that A.J. was eligible for AP classes, the decsipports the opposite

conclusion.

generaleducation environment.”). Smith could not have brought her ADA claim “if the alleged
conduct had occurred at a public facility that wasa school,” and “aadultat [A.J.’s] school .

.. [could not] have pressed essentially theesgrievance.”Fry, 137 S. Ct. at 756. Because
Smith’sADA claim “seek]s] relief for the denial of a FAPE,” she needed to “exhaust tha’tD
procedures before filing an action under the ADAd” at 752 (citing 20 U.S.C. § 141)(

Smith has satisfied the IDEA’s exhaustion requirement with respect to herckidd and that
claim, accordingly, is properly before the CouseeAR 13-14 (Hearing Officer’s conclusion

that DCPS did not deny A.J. a FAPE in failing to provide “a full-time out of genduabtion
setting with advanced programming”).
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Secondthe email from Hinkson to Smith does not assert that A.J. wag i@ad
advanced content. Rathé&rmerely provides “clarification from [their] last meeting.” AR 85.
Hinkson explains that they previously “discussed . . . the possibility of lowerings]A.J
instructional hours so that he can attend inclusion classes.”

Next Smith relies on her counsel’s description of a Dear Colleague Letter from the
Department of Education during the due process hearing. AR 25Fhedetter explains, “It is
unlawful to deny a student with a disability admission to an acceleratedclasgram slely
because of that student’s need for special education or related aids and serbmpes, e that
studenthas an IEP ....” AR 232. The letter, however, adds the following caveate tRitas
that nothing in . . . Title Il [of the ADA] requireschools to admit into accelerated classes or
programs students with disabilities who would not otherwise be qualified for tlasse<lor
programs.”ld. In addition, “schools may employ appropriate eligibility requirements orrierite
in determining whether to admit students, including students with disabilities, cdleted
programs or classesld. During the hearing, Smith’s counsel argued that DCPS’s failure to
offer AP classes outside the general education environment ran afoul of thedDeaguz
Letter, but he did not discuss or present any evidence that A.J. was “otherwise . . dfjéadifie
any AP class.SeeAR 253-60.

Finally, Smith cites testimony from Gerald Kelli, A.J.’s “community support worker with
Community Connections.” AR 288 (Hrg. Tr. 54:11-16). Kelli was “involved in most, if not all,
of the meetings” involving A.J.’s education. AR 289 (Hrg. Tr. 55:10-14). When asked if he
recalled “discussions about increasing the rigor of [A.J.’s] curricfiliili responded:

Yeah we discussed . . . AP courses or [A.J.] being involved in some co]legel

courses and . . . getting him into the classes that would challenge him so he didn’t
have the outburl] that he was having. [But] [tjo my knowledge[,] . . . [the
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proposals] were thrown out as good suggestions for [A.J.] and . . . he . . . stay[ed]
in the same settings.

AR 290 (Hrg. Tr. 56:316). Kelli also testified that “everyone from teachersdimol staff to
[A.J.’s] mother . . . [said] they thought he would be able to handle the advanced work and the
advanced curriculum satisfactorily.” AR 290-91 (Hrg. Tr. 56:17-57:2). Kelli, however, does
not work for A.J.’s school nor DCPS, has never worked as a teacher, and llev@ot
“experiencavith A.J. in tutoring.” AR 291-93. id testimony—while relevant to A.J.’s
intellectual developmenrtdoes not directly bear on A.Jesigibility to enroll in AP classes.

The only evidence that A.J. was qualified to take AP classes comes from Sneth hers
As the Hearing Officer explained, both Hinkson and Sriatadibly testified that [A.J.] was not
ready for general education clas$eAR 14 n.63. Nonetheless, Smith alsonsisted that [A.J.]
was. . . ‘ready forAP general education.”ld. The basis for this opinion, however, remains
unclear and, in any event, her assertion does not address the curricular preseguigdrtialar
AP classes.As a result, the only evidence before the Court shows thasitpremature to
consider” enrolling A.J. iM\P classes as the relevant tim&R 14. Given this evidence, no
reasonable jury could find that A.J. was qualified to enroll in&ourse.

Accordingly, the Court wilDENY Smith’s motion for summary judgment awil
GRANT the District of Columbia’s @ssmotion for summary judgmenmtith respect to Smith’s
ADA claim.
C. DCHRA Claim

Smith’s claim under the DCHRA rests on grounds ideniicetlevant respects those
underlying her ADA claim.SeeDkt. 1 at 6—7 (Compl. 1 36—38); Dkt. 10at 9 (“Due to
statutory overlap between Title Il of the ADA and the DCHRA, the Court should [firnd &ot

ADA violation and a DCHRA violation); see also Equal Rights Ctr. v. District of Columbia
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741 F. Supp. 2d 273, 283 n.6 (D.D.C. 2010jrfgiAm. Council of the Blind v. Paulsob25

F.3d 1256, 1260 n.2 (D.C. Cir. 20083¢e Giles v. Transit Emps. Fed. Credit Unié84 F.3d 1,

5 (D.C. Cir. 2015). The statutory provision on which Smith’s claim is based is D.C. Code § 2-
1402.73, which prodesthat “[i]t shall be an unlawful discriminatory practice for a District
government agency or office to limit or refuse to provide any facility, ssrpiogram, or

benefit to any individual on the basis of [the] individual’s actual or perceived . . . disabil.”

As discussed abowe connection with Smith’s ADA claimmo reasonable jury could conclude
that A.J. was eligible to take AP courseghat he was denied the opjmity to participate in

AP classes on the basis of his disahility

The Court will accordingly DENY Smith’s motion for summary judgment on her
DCHRA claim and willGRANT the District ofColumbia’s crossnotion for summary judgment
as to this claim.

CONCLUSION

For the reasons discussed abdkieR&R is REJECTED. Smith’s motion for summary
judgment, Dkt. 10, and the District of Columbia’s cross-motion for summary judgment, Dkt. 12,
are herebYGRANTED in part andDENIED in part.

In particular, it is hereb@RDERED that (1) with respect to Smith’s IDEA claim based
on A.J.’s placement in the SLS program, Smith’s motion for summary judgment, Dkt. 10, is
GRANTED, and the District of Columbia’s cross-motion for summary judgment, Dkt. 12, is
DENIED; (2) with respect to Smith’s IDEA claim based on A.J.’s placement in the BES
program, Smith’s motion for summary judgment, Dkt. 10, and the District of Colunubass-
motion for summary judgment, Dkt. 12, @&NIED without prejudice; and (3)ith respect to

Smith’s claims under the ADA and DCHRA, Smith’s motion for summary judgment, Dkt. 10, is
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DENIED, and the District of Columbia’s cross-motion for summary judgment, Dkt. 12, is
GRANTED.

It is furtherORDERED that this matter iIREM ANDED to the Hearing Officer for a
determination of (1) the appropriate remedy for A.J.’s placement in the SL&upragd (2)
whetherDCPS denied A.J. a FAPE by placing him in the BES program.

SO ORDERED.
/s/ Randolph DMoss

RANDOLPH D. MOSS
United States District Judge

Date: September 22018
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