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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GODSON M. NNAKA,

Plaintiff,
V. Civil Action No. 16-1400 (JDB)
FEDERAL REPUBLIC OF NIGERIA,
etal.,
Defendants.

MEM ORANDUM OPINION

Godson Nnaka, a U.S. citizen of Nigeridescent, alleges that he was retained in 2004 by
the Nigerian government to recover proceeds of alleged Nigerian corruptiredia the United
States and arouritie world. In 2014, Nnakand several associatagempted to file claims on
Nigeria’s behalf in an asset forfeiture proceeding brought by the Uniteds $&ftare this Court.
But Nigeriasoondisclaimed Nnaka and his work, teling the U.S. government by letter that Nnaka
andhis teandid not have the authority to represent Nigeria irt (baany other)aset forfeiture
matter Nnaka has nowléd this tercount complaint against Nigeria and its Attorney General,
seeking hundreds of milions of dollars in damages and injunctive relieenDexfits havenoved
to dismss, arguing that the ForaigSovereign Immunities Aahields both defendantsom suit,
that Nnaka’s suit is barred by tpelitical question andctof state doctrirge and that his complaint
fails to state a claimpon which relief can be granted. For the reasopainedbelow, the ©@urt
concludes that it harisdiction to entertain Nnaka’'s suit. But besa some of his allegations
run afoul ofthe act of state doctrinayhile others fail to state a claimpon which relief can be

granted, the Court wihonethelesslisnmiss his complaint in its entirety.
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BACKGROUND

Nnaka’'s complaint is founded primarily on two letters from two NigerianorAdys
General. The firsis a 2004 “Letter of Instruction” sent to Nnaka from tiMigerian Attorney
General Akinlolu Olujinmi.  That letter provides

| refer to the recent meeting between your goodself and myself
(Nnaka/Olujinmi) regarding funds looted from Nigeria part of which
you assured me you have information is lying in some banks in the
United Sates. This letteris to instruct you to proceed in a
professional manner to recover the funds on behalf of the country.
Please note that Government wil only pay for your professional
services a percentage as may be agreed of any sums actualy
recovered by you. In other words, no recovery no payment[.] You
are required to keep me fully informed of whatever progress you are
making periodicaly from the moment you embark on the execution

of this instruction. As a first step you will need to inform us in which
banks the funds have been discovered.

2004 Letter of Instruction [ECF No. 3 at2. According to the complaint, afteating received
these instructions, Nnaka began his investigation, which took hiNigaria, England, France,
Turkey, Austria, Switzerland, amihgola. Compl. [ECF No. 1] 9. He also tookvestigative
steps in the United States)gagingseveral U.Sbased consultants, attorneys, and advistis.
Nnaka says these efforts paid off when he “discovgrpdabut five hundred and fifty
milion ($550,000,000.000ollars stolen, looted, and stashed outside Nigeria by a former head of
the government of the Federal Republic of Nigeria, the late General $achd” 1d. 713.
Perhaps notoincidentally, in edy 2014 the U.S. government unsealed an asset forfeiture
complaint that sought to forfeit “five corporate entities and more than $508nmiili other assets
involved in an international conspiracy to launder proceeds of corruption in Nayeiig the
miitary regime ofGeneral Sani Abacha.l.S. Asset Forfeitur€ompl., Case No. 13832 (JDB)
[ECF No. 1] (D.D.C.)see alsoCompl. 121. Nnaka’'s complaint is ambiguous concerning the

relationship between his alleged discovery and the fiing of the Usises’ asset forfeiture case.



His complaint simply mentions the two events in successiBee Compl. R0, 21. His
opposition, on the other hansiiggests that his discovery came first and the United States’ case
came “later.” SeePl.’s Opp’nto Mot. to DismisSIECF No. 16] at&7. Indeed Nnaka appears to
suggest that his discovery mayenhave prompted the U.S. government’s investigati@eeid.
at 3-4.

Regardless of the precise chronologynakaalleges that hquickly assembled geam of
attorneys—comprsed of Jude Ezeala, Charles Lion Agwumezie, and Kenneth Nrakide the
“necessary legal documents” in the asset forfeiture mattetharebyobtain “the safe return and
repatriation of the discovered looted fundséeCompl. 1919(I), 23. Once those fiingbad been
made Nnaka traveled to Nigeria to seek a meeting with-thtorney General Mohammed Adoke
about how best to protect Nigeria’s interest in the litigatidd. 1124, 25. But, Nnaka alleges,
Adoke was more integsted in enriching himself tham protecting Nigeria’'s interests. According
to Nnaka, Adke's proxies proposed guid proqua Adoke would verify the claims that Nnale
teamhad filed on Nigeria’s behalf, but only if Nnaka woualdree tashare hisattorneys fees.Id.
1117. WherNnaka refused to share his fees, Adoke refuséich&dy verify the claims. Seeid.
19127-29.

Moreover, in May 2014 Adoke sent the second letter at the heart of this Tdzddetter,
addressed to the “Asset ForfeguMoney Laundering Section” of the U.S Department of Justice
Criminal Division, provides as follows:

| hereby state that the following individuals are not authorized to
represent Nigeria in your civil forfeiture action ..or in any other
effort to recover the proceeds of Nigerian corruption in the United
States of America: Jude Chukwuma Ezeala, Kenneth A. Nnaka,
Godson Nnaka, Charles Lion Agwumezie.

May 2014 Leter to DOJ [ECF No. 18] at 7;seeCompl. 25 The U.Sgovernment then filed

Adoke’s letter with this Court in the asset forfeiture matt&eeCompl. 128. On theU.S.
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government's motion, the claims submitted by Nnaka and his team were stncthé record
and, later, default judgment was entered fer thnited States asto some of the defendant assets.
Id.; see alsdct. 28, 2016, Mem. Op. & Order, Case No:1832 (JDB) [ECF No. 1374t 2-5
(D.D.C.) (providing background on the asset forfeiture case and Nnatatgpted participation

in it); see alsdJnited States v. All Assets Hel@ase No. 156283 (D.C. Cirfiled Sept. 30, 2016)

(encompassing Nnaka'’s appeals of several orders in the asset forfeiture case)

After Adoke left office, Nnaka sought redress from the new (and currentyidtige
Attorney General, Abubakar Maimi. Inttially, Malami was receptiveallegedly offering to
resolve Nnaka'’s dispute so long as Nnaka did not file a lawsuit. Cormpl. He also allegedly
promised to verify the claims filed by Nnaka's team and make tlae Lhited Statethat Nnaka
had authority to represent Nigerine May 2014 letter notwithstandindd. But it was not to be.
Nnaka alleges that, like his predecessor, Malami demanded a bribe in extdrareyying the
claims and reinstating Nnaka’s hotity. Id. 153. Nnaka again refused to pay and, as a resul,
Malami appointed a new attorney to represent Nigeliaterests, both irthe asset forfeiture
proceedingand in this caseld. 154. Nnaka believes that, in attempting to thwarteffiierts at
recovery both Adoke and Malami have beteying to enrich themselves aadeworking as secret
agents of Abubakar Atiku Bagudu, a figure whamportantto the U.S. government’'s complaint
in the asset forfeiture matteBeeCompl. 184, 40, 55see alsdJ).S. Asset Forfeiture Compl. 2
(alleging that“General Abacha, his son Mohammed Sani Abatttesr, associate Abubakar Atiku
Bagudu, and others embezzled, misappropriated, defrauded, and extorted hundrkidesofomi
dollars from the government of Nigeria and others.”).

Out of other optionsNnaka has brought this action directly against Nigeria and its Attorney

General, Abubakar Malami, in his official capacit¢ompl. 111, 7~8. His complaint has ten



counts. The first nine are for unjust enrichment, quantum meruit, pr@sentation, libel, breach
of contract, breach of the implied covenant of good faith and fair dealing, anninfliction of
emotional distress, wrongful discharge, and abuseocoegs.Id. 1. Most countseek damages
of $220 milion, which is40% of the benefit that Nnaka believes he has conferred upon Nigeria.
See, e.g.id. 169. His count formisrepresentation seeks double #m@bunt, and his claim for
breach of the implied covenant of good faith and fair dealing seeks double ott.trigle 1190,

94. His claim for libel seeks an additional $100 milion in damadds{98. And, last but not
least,Nnaka’stenth count seeksarder appointingNnakaand his attorney as private attorneys
general for Nigeria and investing them with responsibiiéythe repatriation of stolen assefee
id. 11128-44. Nigeria and Malami have moved to dismisSeeDefs.’Mot. to Dismiss [ECF No.
13]. Theycontend first, that they are immune from suit under the Foreign Soveleignunities
Act; second, that Nnaka’s claims are barred by the poltical questionndochird, that thelaims
are barred by the act of state doctriaadfinally, that his coplaint fails to state a claimpon
which relief can be grantedThe Court will address these arguments in turn.

LEGAL STANDARDS

Both Nigeria and Malamargue that the Foreign Sovereign Immunities ,R& U.S.C.
§ 1602 et seq,. provides thenwith immunity from Nnaka’s suit As a foreign sovereigriigeria
is plainly eligible to make aclaim for immunity under the FSIA, whicHprovides the sole basis

for obtaining jurisdiction over a foreign sovereign in the United Statesgublic of Argentina v

Weltover, Inc, 504 U.S. 607, 611 (1992) (internal quotation marks omitted). “Under the Act, a

foreign state is presumptively immune from the jurisdiction of UniteateStcourts; unless a
specified exception applies, a federal court lacks subjatter jurisdiction wer a claim against a

foreign state.”Saudi Arabia v. Nelsqrb07 U.S. 349, 355 (1993ge als@8 U.S.C. 81604. For




Malami, however, the question of immunity is more complicated. Bed#dlges definition of a
foreign state does not extend to thetestindividual officers,Malami's immunity claim is not

covered by the FSIASeeSamantar v. Yousub60 U.S. 305, 3345, 32526 (2010) see als@8

U.S.C. § 1603(allp). To establish immunity from suit, individual officers must generslipw

that they are entitled to share in their state’s immuniBgeYousuf v. Samanta699 F.3d 763,

769 (4th Cir. 2012) (noting that “all forms of individual imnity derive from the state”$gee also
id. at 774 (“[Clonductbased immunity for a foreign afial derives from the immunity of the
State[.]").

As a basis for the Coust’jurisdiction, Nnaka @empts to fit his suit withinthe FSIA’s
commercial activity and necommercial tort exceptioris SeeCompl. 13-4 (citing 28 U.S.C.
§1605(a)R),(5)). Becausedefendants“challengg] only the legal sufficiency of [Nnaka’s]

jurisdictional allegations,” the Court must “take [those] factulelgations as true and determine

whether they bring the case within’ either of those two exceptiol¥”Csepel v. Republic _of

Hungary 714 F.3d 591, 597 (D.C. Cir. 2013) (quotiithoenix Consulting, Inc. v. Republic of

Angola, 216 F.3d 36, 40 (D.C. Cir. 2000)see alsoDefs.” Mot. to Dismiss at 10 (accepting
Nnaka’s allegations as true for purposes of analysis); Defs.” Reply IN6CE8] at 6 (stating that
defendants’ Rule 12(b) motion to dismiss ‘“relies exclusively on [Nnaka's] @mplaint” and
should be decided “without requirindiscovery). When the jurisdictional inquiry overlaps with
the merits of a plaintiff’'s claimthe plaintiff need not prove a winning claim on the merits merely

to establish jurisdiction. _Simon v. Republic of Hungary, 812 F.3d 127, 141 (D.C201b).

“Rather, the plaintiff need only show that its claim is “iavolous’ at the jurisdictional stage,

!Nnaka does not appear to distinguish between Nigeria and Maiam addressing the Court’s juris diction.
SeePl.’s Opp’n to Mot. to Dismiss at 414.



and then must definitely prove its claim in order to prevail atthe meaie Stld. (citing Bell v.
Hood 327 U.S. 678, 682 (1946)).

In considering a motion to dismiss under Federal Rule of Civili Procedure 12¢oy@)rt
must presume the truth of a complaint’s factual allegations, thougtnibtidoound to accept as

true a legal conclusion couched as a factual allegatiddell Atl. Corp. v. Twomby, 550 U.S.

544, 555 (2007) (internal quotation marks omitted). The court then asks whetlaotshallége d

suffice “to state a claim to relief that is plausible on its fadeshcroft v. Igbal 556 U.S. 662, 678

(2009) (internal quotation marks omitle On a motion to dismiss, the court considers “facts
alleged in the complaint, any documents either attached to or incorporatteel adomplaint and
matters of which [the court] may take judicial noticélpoy v. Rhee, 758 F.3d 285, 291 n.1 (D.C.
Cir. 2014) (internal quotation marks omitted)

The parties here agree that the Court should consider the BO@DH! letters discussed
above, which Nnaka has submitted as attachments to his oppogitefiendantsurther move that
the Court take judicial atice of records in the related asset forfeiture case, and of two orders
disbarring Nnaka from the practice of law in Maryland and the Distri€€adimbia. SeeDefs.’
Mot. to Teke Judicial Notice [ECF No. 14]Nnaka opposes botihoserequests.SeePl.’s Opp'n
to Mot. to Take Judicial Notice [ECF No. 15UnderFederal Rule of Evidence 201(b), a court

may generally take judicial notice of court records in related proceedtadss.v. Islamic Republic

of Iran 856 F. Supp. 2d 109, 115 (D.D.C. 201&}jing Booth v. Fletcher101 F.2d 676, 679 n.2

(D.C. Cir. 1938));see alsdrletcher v. Evening Star Newspaper,C&3 F.2d 395395(D.C. Cir.

1942) (per curiam) The Court sees little issueith taking judicial notice of the procedural
dimensions of He related asset forfeiture caspot least because Nnaka discusses them

throughout his complaint as well. uBbecause the Court need not rely on records concerning



Nnaka’s disbarmento resohe defendants’ motion to dismiss, that aspect of defendant®rmiat
take judicial notice wil be denied as moot.

Finally, Nnaka moves to strike defendants’ replies in support of their motiodisniiss
and to take judicial notice, on the ground that they were filed five days &dePl.’s Mot. to
Strike [ECF No. 19]. Even if defendants’ replies were late (and undeelévant rules, they were
not), the Court would hesitate to strike briefs fied by a foreign sovereigsofsmall a misstep.

SeePractical Conceptdnc. v. Republic_of Bolivia 811 F.2d 1543, 1551n. 19 (D.C. Cir. 1987)

The Court will thusconsider defendants’ replies, addaka’s motion to strike will be denied. So
too wil the Court denyis request for leave to file a surrepbgePl.’s Mot. to Strike at56, ashe
has not identified any arguments raised by defendants for the first timer irefblies. SeeUnited

States v. Sum of $70,990,608 F. Supp.3d 209 215 (D.D.C. 2014).

DISCUSSION

A. FSIA and Foreign Official |mmunity

The Court begins with Nnaka’'s amgent that his suit against Nigeria falls within the
FSIA’s commercial activity exceptionThat exceptiorprovides that a foreign state is not immune
from suit in any case

in which the action is based upon a commercial activity carried on
in the United Sites by the foreign state; or upon an act performed
in the United States in connection with a commercial activity of the
foreign state elsewhere; or upon an act outside the territory of the
United States in connection with a commercial activity of the
foreign state elsewhere and thatt causes a direct effect in the
United States.

28 U.S.C. 81605(a)(2). Defendants contend that Nnaka’s claims are barred right aegiettr
because he has failed to allege the existence of any “commercial activityCotlic fall within

the commercial activityexception. SeeDefs.” Mot. © Dismiss at 911.



Although the FSIA leaves the term “commercial’ largely undefirgzkWeltover, 504
U.S. at 612, it specifies that the “commercial character of an acth@yl s determined by
reference to the nature of the course of conduct or particular transactioh) m@tter than by
reference to its purposeZ8 U.S.C. 81603(d). When determining wtheractivity qualfies as
commercial therefore,the question is noivhether the foreign government is acting with a profit
motive or instead with the aim of fulfilling uniquely sovereign objectivesthé&athe issue is
whether the particular actions that the foreign state performs (wendatee motive behind them)
are tle type of actions by which a private party engages in trade and traffic or comterce
Weltover, 504 U.Sat614 (internal quotation marks omittedyhus, a foreign government engages
in commercial activity when it contracts to buy army boots or buketen though private actors
do notneed tosupply armies.|Id. at 614-15. Likewise, it does sowvhen it hires consultants to
advise on rural developmergven though private actors do not nsadhadvice, and eveh the
contract include some auxiiary tems that only a foreign state could negotiatéee Practical
Concepts811 F.2d ai550-51.

Nnaka contends that his purport2@04 retention agreement with Nigeria is “commercial
activity” within the meaning of thESIA. SeePl.’s Opp’n to Mot. tdDismiss at 1412. The Court
agrees. As other cases have recognized, retaining an attorney is the typevity dogtiwhich

private parties engage in commercgeeEmbassy of Federal Republic of Nigeria v. Ugwugnye

901 F. Supp. 2d 136, 141 (D.D.C. 2piReichler, Miton & Medel v. Republic of Liberia484 F.

Supp. 2d 1, 2 (D.D.C. 20p7 Defendant®bjectthat Nnaka has defined the nature of the activity
too narrowly: the alleged retainer does nmrely hire an atbrney, but hires an attorndg

repatriate proceeds of official corruptiela purely sovereign activitySeeDefs.” Mot. to Dismiss

at 10; Defs.” Reply at ¥A7. But the D.C. Circuit has warned agaimgfendants’strategy of



“describing the actin question as intertwined with its peepfo] avoid the statutory preclusion.”

Cicippio_v. Islamic Republic of Iran, 30.3d 164, 167 (D.C. Cir. 1994)Defendants’ argument

invokes the purpose of the alleged retainessentially asking the Court to assess whether
defendantsactions were aied at “fuffilling uniquely sovereign objectives YWeltover, 504 U.S.
at 614. But that is not the proper question. Because Nnaka has alleged the existame&aiier
agreement with Nigeria, he has alleged an instance of commercial actiily the meaningf
the FSIA2

The remaining question is whether Nnaka'’s suit is “based”upat commercial activity,
or upon an agterformedn connection with that commercial activity, in one of the ways specified
in the FSIA. See28 U.S.C. 81605(a)(2) A suit is based on “those elements of a claim that, if

proven, would entitle a plaifft to relief under his theory of the caseNelson 507 U.S. at 357.

The relevant inquiry does not require the Court to undertake an “exhaustivebykliaim,

elementby-element analysis” of each of Nnak&ncauses of actionOBB Personenverke®G

v. Sachs136 S. Ct. 390, 396 (2015)nstead, the Court is charged with identifying “the particular
conduct that constitutes the gravamen of the sigt."Nnaka’s rambling and repetitive complaint
is not a model of clarity Nonethelessthe compiint makes one claim lolyd and clealy—that
Nigeria wronged Nnaka and caused him great injury in 2014 when itAtteeney General told
the U.S. government by letter tHdhakadid not have authority to represetigeria in theU.S.
government’'s pading asset forfeituraction Nnaka's attack on the legalty of that decisiorthis

foundation for most of his claims and, therefore, #gogravamen of his suit.

2 Nor can defendants defeat jurisdiction by asserting thak&las purported retainer agreementis not a vaid
contract. SeeDefs.’ Reply at 12. That argument goes properly to the meriddnaka'’s claims rather than to his
jurisdictional allegations, which are ndnivolous. SeeSimon 812 F.3cat 141

10



Characterizedn that way, Nnaka’s suifalls within the commercial activity exception
because its based “upon an act outside the territory of the United States” thagerfasmed “in
connection with a commercial activity of the foreign state elsewhere'tande[d] a direct effect
in the Urted States.” 28 U.S.C.®05(a)(2) The commercial activity, as noted above, is
Nigeria’'s alle@d retention of Nnaka in 2004. Once Nnakaattempted to intervene in the asset
forfeiture litigation on Nigeria’s behalf, citing the alleged retentigreament, Nigeria performed
“an actin connection with” the commercial activity ibforming the U.S. government that Niaa
lacked the authority tdo so. Andthat act—in the form of a letter to the U.S. government
subsequenthfiled in a U.S. court—had a direct effect in the United States.

“To be ‘direct’ within the meaning of the FSIA an effect need not be ‘sufitaor
‘foreseeable’ so longs it is more than ‘purely trivial and it follows ‘as animmediate egnence

of the defendant’s ...activity.”” Princz v. Federal Republic of Germar6 F.3d 1166, 1172

(D.C. Cir. 1994) (quotingWeltover, 504 U.S. at 618). These principles have been applied by
courts in various contextsin contract cases where the contract is both entered and breached
abroadfor example the breach wil generally only have a direct effectin the United Staties if
contract “establishes or necessarily contemplates the United Statgdaae af performance.”

Odhiambo v. Republic of Kenyd64 F.3d 31, 40 (D.C. Cir. 2014Akthough Nnal’s complaint

includes a claim for keach of contract, it soundsubstantialy—maybe even primariy-in tort.
“[Iln tort, the analog to contract law’s place of performance is the locukeofort.” Bell

Helicopter Textron, Inc. v. Islamic Republic oah 734 F.3d 1175, 1184 (D.C. Cir. 2013) (quoting

Antares Aircraft, LP v. Federal Republic of Niger209 F.2d 33, 34 (2d Cir. 1993)).

A tort’s locus “is the place ‘where the last event necessary to make attiadotetofor an

alleged tort takes placé. Atlantica Holdings v. Sovereign Wealth Fund Samiézyna JSC

11



813 F.3d 98, 109 (2d Cir. 2016) (quoting Restatement of Conflict of L&8%g §1934)). Because
most torts are not complete until the plaintiff suffers an injggeid., the locus of théort will

usually be‘the place where the injury occurrédsosa v. AlvareMachain 542 U.S. 692,705

(2004). “[A] determination that a tort’s locus is the United States igfiiact, often a determination
that the plaintiff has been injured in thisuatry by the defendant’s tortious actierseaning that

those actions caused a ‘direct effect’ (the plaintiff's injury) his tountry.” Atlantica Holdings,

813 F.3dat 109; see alsdSiderman de Blake v. Republic of Argenfir#5 F.2d 699, 710.11

(9th Cir. 1992) (noting the “general rule that a direct effectoccurs at the t@fcthe injury directly
resulting from the sovereign defendant’s wrongful acts” (internal quota@ksnomitted)). Such
a finding wil therefore “ordinarily be sufficient, ifah invariably necessary, to confer FSIA

jurisdiction.” Atlantica Holdings 813 F.3d at 109.

Taking Nnakas allegations as trudys injury occurred (at the earliest) whbligeria’s
2014 letter was filed in the asset forfeiture matter pending befor€d, or (at the latest) when
the Court struck the claims that Nnakad his teanmad filed. Thus, even though the letter was
presumably drafted in Nigeria, because the UnitedeStatas the place of Nnaka’s injurthe
United States is the locus of the associated t@¢eeid. at109-11 (locus ofsecurities fraud was
the United Statesyhere the lossvas sustained, not where the allegedly misleading materials were

drafted); LaMontagne v. Crajg817 F.2d 556, 577 (9th Cir. 1987) (per curiam) (locus of

defamation was Hong Kong, whetfeeallegedly defamatory letter was published and acted upon,

not on the high seas, where it was draft&tlthers v. Riggs Nat'l Bank, 829 F.2d 34th Cir.

1987) (per curiam) (nonprecedentialpc(is of consumer protection tort was “Washington D.C.,

where the impact of the letter produced the injury”

12



This is not a case, moreover, where a plaintiff attempts to s#tisfgirect effects test

merely by relying on U.S. citizenshipseeBell Helicopter 734 F.3dat 1186, or by moving to the

United States after suffering a tort abrogelePrincz 26 F.3d at 1173. HerBjgeria’s allegedly
tortious conduct was its communication with the U.S. government aboautherity of a U.S.
citizen to speak on Nigeria’s behalf in litigation pending before a U.S. distoatt The 2014
letter wasaddressedb the U.S. Departmemdf JusticeAsset Forfeiture and Money Laundering
Section. SeeMay 2014 Letter.It specifically referred to thpendingasset forfeiture litigation by
case name and docket numbéd. And it specifically named those individuals, including Nnaka,
who had attempted to file claims in that case on Nigeria’s hehdifaing that they were “not
authorized to represent Nigefia Id.; seeCompl. 1 6 (Nnaka noting U.S. citizenship). All
indications, therefore, are that Nigeria’s 2014 letter was intendedcipitate the very eventbat
alegedly caused Nnalainjuries in the United Statés.For all these reasont)en,the Court
concludes that Nigeria’s communicationvith the U.Sgovernment concerniniynaka’s authority

to represent Nigeria had a “direct effect” in the United StafdsAtlantica Holdings 813 F.3d at

116-11 (relying on allegations that the allegedly tortious materials were tegetoward” the
United States) Nnaka’s suit against Nigeria therefore falls within themmercial activity
exception and is subject to this Court’s jurisdiction.

The Court need not consider whether Nnaka’sagydiinst Nigeria alsfalls within the non
commercial tort exception to FSIAmmunity. The norcommercial tort exception removes

foreignsovereign immunity for cases, “not otherwise encompassed” by the comnaertitly

3 That is not to say, however, that this Court’s decisionirstyidnaka’s clams followed inexorably fromthe
2014 letter.Seeduly 3, 2014, Mem. Op. & Order, Case No:1832 (JDB) [ECF No. 54] at 334 (D.D.C.). It is
only to distinguish this case from others where “some ietémg eventor the action “of a third partytauss an
indirecteffect in the United States that the alleged tortfeasoratitbresee or intendSeeOdhiamb¢ 764 F.3d at
208; Atlantica Holdings813 F.3d at 114Here, Nigeria was well aware that, if its letter had any effeetetfect
would occur in the United States.

13



exception, “in which money damages are sought against a foreign state doapeysry or death,
or damageo or loss of property, occurring in the United States and caused by the tartions
omission of that foreign state 28 U.S.C.81605(a)(5). Several of the claims that Nnaka has
brought here-abuse of process, libel, and misrepresentatire expresly excluded from the
noncommercial tort exception’s ambiGeeid. § 1605(a)(5)(B). But that is of little consequence

Because Nnaka'’s suit against NigeEaencompassely the commercial activity exception, the

noncommercial tort exception does ragiply. And eventhough several of Nnaka'’s claims would
be barredinderthe noacommercial tort exceptiorunder D.C. Circuit precedent tHalb[es] not
imit” the claimsthathe can pursue through the commercial activity exceptiemeElHadadv.

United Arab Emirates216 F.3d 29, 35 (D.C. Cir. 2000).

Against this backdrogNnaka’s claims against Malami asebsumed by his claims against
Nigeria and therefore have independeneffect As the Supreme Court has explained, “some
actions against an official in his official capacity should be treateatt®s against the foreign
state itself, as the state is the real party in intereéSafhantar560 U.S. at 325 (citind<entucky
v. Graham473 U.S. 159, 166 (1985))This is suchanaction. Nnaka is quite adamant that his
suit isagainst Malami in his “official capacity” as Attorney GenergaeeCompl. {8; Pl.’s Opph

to Mot. to Dismiss at;lsee alsdMohammadi v. Islamic Republic of IraB47 F. Supp. 2d 48, 72

(D.D.C. 2013)(“The plaintiffs make clear, both in their Third Amended Complaint and in their
briefing, that they are suing [the individual] defendantsin their official, as opposed to their
personal, capacities.”)[T]o recover on a damages judgment in an officepacity suit,” a
plaintiff “must look to the government entity itself.Graham 473 U.S. at 166.Thus, even if
Nnaka was to obtaihis desiredudgment (for hundreds of milions of dollars) against Malami in

his official capacity, Nnaka would need to look to Nigeria in order to rectetmakes Nigeria

14



the “real party in interest.”SeeOdhiambo_v. Republic _of Keny®30 F. Supp. 2d 17, 335

(D.D.C. 2013) aff'd, 764 F.3d 31 (D.C. Cir. 2014)That conclusion is reinforced by the structure
of Nnaka’s complaint, which ranges over more thatecadeand contains allegations concerning
the conduct of at least threléferentNigerian Attorneys Generadachacting on behalf of Nigeria
in a different period. Disentangling these allegations into those running ag@est and those
running against the office of the Attorney General would be no easy-taske extent it would
be possible at all The far simpler approach, which also gives Nnaka the full benefit of every
allegation in his complaint, is to treat all the allegations as ruragjanst Nigeria.Nnaka’'s suit
against Malami will therefore be treated as a suit against Nigeria.foltice reasonsxplained
above, Nnaka’s suit against Nigeria is not barred by the FSIA.
B. Political Question Doctrine

Defendants halheartedly argue that Nnaka'’s suit raisesjosticiable poltical questions
and is thereby barred by the political questiactdne. SeeDefs.” Mot. to Dismiss at 13. The
political question doctrine defeatsfederal jurisdiction “only when the Constitution textually
commits ‘the issue’ to be adjudicated in the case ‘to a coordinategpolitepartment,” or when
there is ‘a lak of judicially discoverable and manageable standards for resolvingddirani v.

Mirtchev, 796 F.3d 1, 8 (D.C. Cir. 2015) (quotindixon v. United States, 506 U.324, 228

(1993)). Defendants provide little reason to believe the poltical question docippiesahere.
This case involvescommon lawcontract, quastontract, and tort claimsgainst a foreign
sovereigr—all of them governed by standards “that courts routinely employlt. And,
unsurprisingly, defendants cite no constitutional text committing thesesis® the political

branches. Indeed, it is more accurate to say that the poltical bratithegh the FSIA, have
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specffically committed suchuestionsto the coud. Seeid. at 9. Thus, the poltical question
doctrine impose$o bar to the Court’s jurisdiction over Nnaka'’s suit.
C. The Act of State Doctrine

Even though the Court has jurisdictiamver Nnaka’s suitmany of hisspecific claims run
afoul of the act of state doctrine&Seeid. at 12 (act of state doctrinepresentsa rule of judicial
restraint in decisionmaking, not a jurisdictional limitation"yhe act of state doctrine is a function
of the “domestic separation of powers, reflecting the strong sense of thalJBdanch that its
engagement in the task of passing on the validity of foreign acts of stateindar the conduct

of foreign affairs: W.S. Kirkpatrick & Co. v. Envil. Tectonics Corp., Int493 U.S. 400, 404

(1990) (internal quotation marks omittedjThe doctrine directs United States courts to refrain
from deciding a case when the outcome twpsn the legality or illegality. . . of official action

by a foreign sovereign performed within its own territorRiggs Nat'l Corp. & Subsidiaries v.

Comm'r of IRS 163 F.3d 1363, 1367 (D.C. Cir. 1998j)ting W.S. Kirkpatrick 493 U.S. at 406)

Whenthe doctrineapplies, itserves as &aule of decision” requiring that such official acts “shall

be deemed valid” in the process of deciding a c&¥erld Wide Minerals, Ltd. vRepublic of

Kazakhstan296 F.3d 1154, 165 (D.C. Cir. 2002) (quotingW.S. Kirkpatrick 493 U.S. a#05,

409). But the doctrine only appligs “official’ state actionthat is,to “conduct that is by nature
distinctly sovereign” and “cannot be undertaken by a private individual or enfilcKesson

Corp. v. Islamic Republic of Ira®72 F.3d 1066, 1073 (D.Cir. 2012). Purely commercial acts

do not qualify. Seede Csepel714 F.3d at 604.
Nnaka’scomplaint takes aim at two supbssibleacts of state. The first is Adokeadeged
2014 decision to refer Nnaka to the Nigerian Economic and Financial GZiomesiissiorn which

then “harassed” him and “invited” him for an “interview SeeCampl. 137, 101. Nnaka

16



contends this act amounts ttee intentional infliction of emotional distres#d. 1101. Whatever

the merits of that contention, howevsuch aeferralcertainly amounts to an act of state that must

be deemed valid in the process of deciding this c&seWorld Wide, 296 F.3d a1165; cf. Heath

v. Alabama 474 U.S. 82, 93 (1985) (“Foremost among the prerogatives of sovereignty is the power
to areate and enforce a criminal code.”Jhe act of statedoctrine therefore precludes ti@urt

from asking the question that Nnaka wants answered: whether it walk i a sitting Nigerian
Attorney General to refer matterto anotherNigerian state actor responsible for criminal law
enforcement.

The secongossible act of state is Nigeria'hter-governmental communication, in the
form of aMay 2014letter from therNigerian Attorney General Adoke to the U.S. Department of
Justice,stating that Nnaka and his team were “not authorized to represent Nigeria” in the asse
forfeiture matter.SeeMay 2014 Letter. Admittedly, there is someegree ofension inherent in
treating this acffirst, as one that can support jurisdiction underdbemercial activity exception
andsecond, a adistinctly sovereignact of state. But thaension is resolvable. In the FSIA
analysis, Nigeria’'s communication with the U.S. government wa®ttest an act performed “in
connection with a commercial adtly of the foreign state,” not as the commercial activity itself.
See28 U.S.C. 81605(a)(2). That act moreoverhas wellaccepted sovereign characteristicat
implicate the act of state doctrine.

“When two governments deal directly with eacheoths government$ they act in a

distinctly sovereign capaciyeven when, as here, the subject matter of the conversation might
have some connection to commercial activigeeCicippio, 30 F.3d at 168And even when it is
not directed solely to another government, official spethalh gives “voice to the foreign

government speaking from within its own territory” may constitut@@ of state.SeeHourani
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796 F.3chat13-14; see alsdad. at 11(statement pded on the website of Kazakhstan's Embassy to
the United States “with the active support of the Kazakh ambassador” is efinstate) Riggs,
163 F.3d at 1368 (letter representing a decree by the Braziian Miokténance is an act of
state). This case fits squarely within those precedents. The 2014 letter that ggavamen of
Nnaka’'s complaint is an official communication from the Nigerian governnernthe U.S.
government, concerning Nnaka's authority to speak on behalf of the Nigeakeninsain asset
forfeiture case instituted by the U.S. government. As a distinctly sgweaet performed within
Nigeria (even if it had effects elsewher&é)e communication is subject to thet of state doctrine.
Applying that doctrine heren the process of deciding this cale Court wil “deem valid” and
lawful Nigeria’s communication with the U.S. government concerning Nnaka'’s (lhekithiority.
SeeWorld Wide, 296 F.3d at 185.

Concluding otherwise would threaten hinder or embarrass the executive branch in its
conduct of foreign relations. Seeid. After receiving Adoke’s May 2014 letter, thd.S.
governmentfiled it with the Court inthe asset forfeiture caseseeEx. 1 to Aff. for Default, Case
No. 131832 (JDB) [ECF No. 441] (D.D.C.);see alsacCompl. 128. If the Court concludect
Nnaka’s insistence that thiater-governmental communication contained in thder was
unlawful it would also be concluding that the Nigerian Attoriggneral had misled officers of
the U.S. executive branch, and that those U.S. officers had mistakelgg on the
misrepresentation. “A United States court ought not lightly undertake ia rlgich it must issue
a publc pronouncement that a foreiggovernment is untruthful about an issue of
intergovernmental relations. Few exercises could be further outsiddotimels of judicial
competence, or more intrusive with respectto the conduct of foreignsaffdiouran; 796 F.3d

at 15 (quoting Abourezk v. Reagan 785 F.2d 1043, 1071 n.4 (D.C. Cit986) (Bork. J.,
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dissenting)). Because adjudicatinge &spects of Nnaka'’s suit basad the 2014 communication
between the United States and Nigeriauld threaten to hinder the U.S. executive’s conduct of

foreign affairs, the Court will abstain from doing so on act of state groutitidJnited States v.

All_Assets Held 83 F. Supp. 3d 360, 3#12 (D.D.C. 2015) (concluding that the act of state

doctine did not weigh againghe exercise of jurisdiction in the asset forfeitwwasebecause the
U.S. executive had already concluded that action was in the best intetfestbfited States).

Once Nigeria’s communications with the U.S. governnworicerning Nnaka’s authority
arepresumed to be valid, most of Nnakalaims must be dismissed. AlmostahiNnaka’s claims
ask the Courto declare those communicatiots be ilegal under one label or anoth&eeCompl.
179 (breach of contractld. 189 (breach of the implied duty of good faith and fair dealiidy);
192 (misrepresentation and deceit); 196 (libel); id. 1100 (intentional infliction of emotional
distress);jd. 111126-21 (wrongful dischargg id. 1127 (abuse of processBut the Court cannot
pass upon the “legality or illegality” of those ingomvernmental communicationsSeeRiggs 163
F.3d at 1367. Nor cantt logicaly conclude that defendants were legalyecaktpiverify Nnaka’s
claims notwithstanding Nigeria’s earler communications to the U.S. govemhmethout
impugning the legality of theommunications themselesSeeCompl. 81, 83 (breach of
contract);id. 188 (breach of the implied duty of good faith and fair dealingy):§] 119 (wrongful
discharge). And needless to say, this Court has no authority to appoint Nnaka and his current
counsel as private attorneys general for NigeBaeid. 11128-44.

D. Remaining Common Law Claims

After dismising all those claims aimed afigeria’'s communications with the U.S.

government concerning Nnakdack of authority what remains are Nnaka’'s claims for unjust

enrichment and quantum meruiCourts exercising jurisdictiorover state law claimsinder the
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FSIA must apply the choieef-law rules of the forum where they sveissi v. Islamic Republic

of Iran, 573 F.3d 835, 841 (D.C. Cir. 200nder District of Columbia law, when “both parties
have failled to prove foreign law, the forum may say thatptoties have acquiesced in the

application of the local law of the forum.”Oparaugo v. Wat{s884 A.2d 63, 71 (D.C. 2005)

(quoting Rymer v. Pogl574 A.2d 283, 285 (D.C. 1990)Here,no party—including Nigeria and
its Attorney Generatsuggedst that Ngerian law should applo Nnaka’s remaining common law
claims Instead, defendants acquiesce in the application of D.C.’s substantivey laing it
throughout their fiings. Nnaka for his part, alseites D.C. sulstantive law when discussing his
unjust enrichment claimSeePl.’s Opp’n to Mot. to Dismiss at 18.

On the quantum meruit claim, however, Nnaka citelistaict courtcase applying New
York law—presumablybecausde believes thafiin New York, [a] disbarred Attorney is entitled
to compensation on quantum meruit basis for the services and reimbursementnet &gl
costs incurred up to the time of disbarment.” Pl’s Opp’n to Mot. to Bssiai 23see alsad. at

20 (citing Fleming, Zulack & Wiliamson, LLP v. Dunba®49 F. Supp2d 98 (D.D.C. 2008)). In

support of his claim that New York law should apply, Nnaka states fiatlyih the Retainer, the
parties envisaged that the laws of New York should be applicabde.at 23. Yet as defendants
point out, the 2004 Letter of Instruction makes no such designgdies2004 Letter of Instruction;
see alsdefs.’ Reply at 21.Absent anyadditional supportthen, Nnaka hafaied to show why
New York law should apply rather than that of Bistrict of Columbia especialy giverthatthe
District applies its own lawn the event of a “tie” between two jurisdictionsSeeStephen A.

Goldberg Co. v. Remsen Partners, Lttl70 F.3d 191, 195 (D.C. Cir. 1999) (cttingaiser

Georgetown Comm. Health Plan, Inc. v. Stutsman, 491 A.2d 502, 5091 01085)). Hence,

20



the Court will apply D.C. law to Nnakaremaning common lawclaims, as defendansiggest.
SeeDefs.” Mot. to Dismiss at 14.6.

Turning nowto the merits:in order for Nnakao statea claim for unjust enrichmenhe
must allege thafl) he conferred a benefit on defendari®),they retained the benefit, an@)

under the circumstances, their retention of the benefit is unuMC Dev, LLC v. District of

Columbig 120 A.3d 37, 47 n.31 (D.C. 2015)To the extent thdlinaka’s claim for‘quantum
meruit” representa separate cause of actibe, mussimilarly alege tha(1) he rendered valuable
services, (2) for the defendant8) defendants accepted and enjoyed those service$4)ame has
rea®nably notified defendants that, in performing such services, he expected td. bielpai
Nnaka’s claims ar&sin the context oh contingencyfee agreementlf Nnaka wadndeed
retained by Nigeria, it waglainly on a contingencyee basis.SeeCompl. 110. The 2004 letter
of instruction could not be clearer: “Please note that Government wji ey for your
professional services a percentage as may be agreed of any sums acwmadyedday you. In
other words, no recowemo payment[.]” 2004 Letter of Instruction. Likell contingency fee
agreementghe letter of instructionthusimposes “substantial risk” upon the attorney, whose fees
“depend not only on the merits of the case, but also on the client’s continuddr zkalcause and

his wilingness to continue retaining the attorneiling & King, Chartered v. Harbert Int’l, Inc.

503 F.3d 153, 156 (D.C. Cir. 2007V nder District of Columbia law, a client has the authority to

settle or withdraw a claim without the attorney’s comséah (citing Barnes v. Quigley49 A.2d

467, 468 (D.C. 1946))The client may also discharge its attorney, with or without calgse.
An attorney who substantially performs his tasks before being terminated wathose
may receive his agreed upgmoportion of the client's recovery, and even an attorney who

performed negligble services before being terminated may obtain some quamuit
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compensation for his effortdd. at 156-57 (citing Kaushiva v. Hutter, 454 A.2d 1373, 1375 (D.C.

1983); In re Waller 524 A.2d 748, 750 (D.C. 1987)However, ‘[tjhose cases that recognize a

guantum meruitclaim for a wrongly discharged attorney who had been retained under a

contingencyfee agreement presuppose that the client recovered something on hisorclaim

otherwise tangibly benefitted from the discharged lawyer’'s woikirtig & King, Chartered v.

Harbert Intl, Inc, 436 F. Supp. 28, 14 (D.D.C. 2006) aff'd, 503 F.3d 153 (D.C. Cir. 2007)

Thus,in order to state a claim for unjust enrichment or quantum meruit, Nnadaatege that

Nigeria has enjoyed and retained some reoas a result of his effortsSeeBerry Law PLLC v.

Kraft Foods Grp.No. 13-0475 (RBW) 2013 WL 12061613, at*4 (D.D.@ec. 11, 2013) (citing

Novecon Ltd. v BulgariarAm. Enter. Fund 190 F.3d 556, 56%6 (D.C. Cir. 1999);King &

King, 436 F. Supp. 2d at 16).

But that is not the cas®ere Nnaka appears to suggest two ways that his efforts may have
benefitted Nigeria. First, upon becoming aware of the asset foefetise, Nnaka filed claims on
Nigeria’s behalf and presented those claims to-fttorney General Adoke for verificationSee
Compl. 123-25 74 But Nigeria has not enjoyed or retainady benefit as a result of those
services. Quite the contrary. The theory of Nnaka’s case is essentialy thatddetsrejected
the benefits he offered. Had Adoke accepted the fruits of Nnaka’s hard wdmknalgdverifie d
his claims, Nnaka contends, this Court “would have forfeited the discovareld flirectly to
Nigeria and the funds would have been repatriated safely to Nigdda¥ 29; see alsad. 774.
Instead, however, Adokallegedly squandered the opportunity, waiting until the time to perfect
Nnaka’s claims had expired and taking no further steps to repatriate the Sewld. 1125, 40.

But ke the plaintiffs inKing & King, Nnaka must bear the risks inherent in atiogencyfee

agreement-including that the client wil decide to forgo the claifgdeeKing & King, 503 F.3d
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at 156-57. Nigeria presents this case as one conceritingdiscretion to engage counsel of its
choosing to assist with the recovery of laundered proceeds of official corruption.” Defs.” Mot.
to Dismiss at 13.As the client, Nigeria decided not to pursue the claims that NmadBled on

its behalf. “These are the kinds of difficult decisions a client must have therdytho make.”
King & King, 503 F.3d at 157Having definitively forfeited Nnaka'’s claims, Nigeridas enjoyed
no benefit or recovgrin connection with themNnaka's first allegation, therefore, wil not support
claims forunjust enrichmenbr quantum meruit.

Second, Nnaka alleges repeatedly that Nigeria has benefited from his “dicufVieote d
Nigerian assetsSee, e.g.Compl. 13. Nnaka does not base this allegation on mapgrhaps
not onany—specific facts, so it is challenging to determine what exactly the alegateans.It
seems clear enough, however, that the funds Nnaka allegedly “discoverdidé aagne funds at
issue in the U.S. government’s assetforfeiture ac@eCompl. 130 (“[P]laintiff had discovered
about fve hundred and fifty million ($550,000,000.00) dollars of Nigeria’s looted furatstaken
substantial stepand was stil taking the reasonable and necessary steps to cause the safe
repatriation of the discovered funds back to Nigerians.”); Pl.’s Opduhot. to Dismiss at §The
United States later initiated a forfeiture action against the discodeoed. ..”). If Nnakas
“discovery” was merely his becoming aware of the asset forfeiture case and fiing claims on
Nigeria's behalf, then his claims for unjust enrichment and quantum messfitba dismissedAs
explained aboveNigeria has enjoyed nbenefit orrecoveryas a result of those actionsAnd
because Nnaka was allegedly retained to “recover’ looted Nigerian assetsierey to
“discover” them,see2004 Letter of Instruction, Nnaka cannot claim that this “discovery”

represented substantial performance under his alleged retainer agreement.
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Perhapshowever,Nnaka means tallege that helocated the asse#sd traed them to
alleged Nigerian corruption, evdsefore they had becontae subject of the U.S. government’s
asset forfeiture caseBut if that is so, Nnaka has not explained how disovery benefitted
Nigeria. Based on the allegations in Nnaka’s complaiothing came of thadlleged discovery
until the U.S. government filed the asset forfeiture c&s=Compl. 20. And that would seem
to erect a baier between Nnaka and hiesired relief~the U.S. government, not Nnaka, would
then be responsible for angssets that Nigerialtimately recoveredthrough the litigation
Grasping this difficulty, Nnaka attempts to argue that his investigatidanallgccausedhe U.S.
government to file the asset forfeiture cdsie. his opposition briefhe contendshat defendants
have “refused to acceptthe factthat plaintiff's associates and agdwtsnudstigation and tracing
were tied to the U.S. Inteligence and dr could have prompted” the asset forfeiture litigation.
Pl’'s Opp'n to Mot. to Dismiss at 4ee alsod. at 2 (“Defendants’ claim that the loot was
discovered by any other entity is ridiculously unsupportable and misleadiid). gt 19 (Nnaka’s
“investigation, tracing, field rapporteur, canvassing[,] and sourcing” is ‘\edato the discovery
of the asset[s] at bar.”).

Unfortunately for Nnaka, hisomplaint contains no allegations to support that contention
Because it “is axiomatic that a complaint may not be amended by the ibrigfposition to a

motion to dismiss,"Arbitraje Casa de Cambio, S.A. de C.V.v. U.S. Postal S29V. F. Supp. 2d

165, 170 (D.D.C. 2003) (quotingoleman v. Pension Benefit Gua&orp, 94 F. Supp. 2d 18, 24

n.8 (D.D.C. 2000))thefactual allegationscited above andontainedsolely in Nnaka’s opposition

are not properly before the CourAlso in his opposition,Nnakaattempts to adjussubtly the

“The U.S. government says otherwise. In a filing resimgrid one of Nnaka’s many motions in the asset
forfeiture case, the government rejgneted that “Mr. Nnakahad norole in investigating or prasegthe allegations
set forth”in the assetforfeiture complaiBeeUnited States’ Opp’n to Godson Nnaka’'s Motionto Impose a Chyargin
Lien of $320 Million Dollars, Case No. 4832 (JDB) [EE No. 118] at 3 (D.D.C.).
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allegations of his complairgothat his “discovery” precedes the U.S. government’s assetforfeiture
case. CompareCompl. 121 ({T]he United States initiated a forfeiture action against the
discovered loot under seal in 2013 in the U.S. Federal District Court in tinetlis Columbia.”),

with PL’s Opp’'n to Mot. to Dismiss at 6 (“The United Stateter inttiated a forfeiture etion
against the discovered loot under seal in 2013 in the U.S. Federal DiswittirCthe District of
Columbia.” (emphasis added))But the Court will not allow him to do soWithout any specific
factualallegations linking his investigation to tlsset forfeiture case, Nnaka cannot claim the
fiing of the asset forfeiture litigation as a benefit that he has conferredNigeria.

Even assuming however,that the Courtwould consider an@cceptas true for present
purposeshe doubtful assertionamade in Nnaka's oppostiontheystil do not helphim state a
claim Nnaka has not aleged what “identifiable, tangible bendhtjeria hasobtainedfrom the
merefiing of the asset forfeiture cas&eeKing & King, 436 F. Supp. 2d at 14. The recomf
the asset forfeiture case, judicially noticeable here, reveal that ncergd@msyet been had by
Nigeria. And because Nnaka has failed to allege that his purported client, the FedarballdRep
Nigeria, hasenjoyed and retained some recovery as a result of his legal work, he fige a
claim for unjust enrichment or qguantum meruit.

CONCLUSON

For the foregoing reasons, Nnaka's complaint must be dismissed. A sd&patatdhas
issued on this date.

Isl
JOHN D. BATES
United States District Judge

Dated: February27, 2017
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