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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEPHANIE WAGGEL,
Plaintiff,
V.

THE GEORGE WASHINGTON
UNIVERSITY,

Defendant.

Civil Action No. 16-1412 (CKK)

MEMORANDUM OPINION
(November 9, 2018)

Paintiff Stephanie Waggl is a former resident in the PsychiatredRiencyTraining
Program of Defendant, The George Washington University. She alleges that threegés of
actions culminating in her termination from the progr@®=fendant violated her rights under the
Americans with Disabilities Act, as amended, 42 U.S.C. § 121&kq.(the “ADA"), and the
Family and Medical Leave Act, 29.S.C. § 260%t seq.(the “FMLA"), as well as their local
analogues the District of Colurhia Human Rights Act, D.C. Code §-8R1 et seq.(the
“DCHRA"), and the District of Columbia Family and Medical Leave Act, D.C. Codd404.01
et seq(the “DCFMLA").

Presently pending before the Court is Plaintiff's [32] Motion for Partial Summa
Judgment as to Counts | & Il Plaintiff’'s Motion”). The Court shall issue a separate Memorandum
Opinion addressing Defendant’s [34] Motion for Summary Judgment, as well 4&]itgl¢tion
to Strike Portions of the Declaration of Dr. Stephanie WaggdD. MfDefendant’s Motionto

Strike”).
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Upon consideration of the briefirigghe relevant legal authorities, and pertinent portions
of the voluminous record in this mattethe CourtDENIES Plaintiff's Motion.

. BACKGROUND

A brief summary of the factual bleground will suffice before the Court delves into the
details relevanto Plaintiff's respectiveclaims. This caseoncernsPlaintiff's first andsecond
years as a psychiatry resident, culminating in Defendant’s termination oédakemcyeffective
August 10, 2016Seee.qg, Pl.’s Stmt.of Material Facts for Which There Are No Genuingpites
in Support of Her Mot. for Partial Summ, ECFNo. 322 (“Pl.'s Stmt.”), § 1;Def.’s Resp. to
Pl.’s Stmt. of Material Facts in Supp. of Pl.’s Mot. f&artial Summ. JECF No. 361 (“Def.’s
Resp. toPl.’s Stmt.”), § 1. Shortly afterbeginning her second year in the progrdetaintiff
underwent surgery in July 201&r the removal of a cystcher kidney. SeePl.’s Stmt. 1, 7, 9,
13; Def.’s Resp. toPl.’s Stmt.{{ 6, 7, 9, 13.She took various kinds of leave from the program
duringher two years, including sick leave during the surgery and FMLA leave atiotles. See

e.g, Def.’s Stmt.of Material Facts as to Which There Is No Genubmspute, ECF No. 3¢'Def.’s

1 The Court’s consideration of Plaintiff's Motion has focused on the following documents:

e Mem. of P&A in Supp. of Pl.’s Mot. for Partial Summ. J. as to Counts | & II, ECF No. 32
1 (“Pl.’s Mem.”);

e Def. George Washingtadniversity’s[Corrected]Mem. of P&A in Supp. of Its Opp’n to
Pl.’s Mot. for Partial Summ. J., ECF No. @®ef.’s Opp’'n”); and

e Pl.’s Reply Mem. in Supp. of Pl.’s Mot. for Partial Summ. J. as to Counts | & II, BECF N
40 (“Pl.’s Reply”).

Where the parties have submitted corrected or simply late versions of rsatikeaCourt has
focused on those versionSeeg e.g, Min. Order of Sept. 28, 2018 (granting motions pertaining to
certain corrected and late material3)he Court has generally resorted to Bates labeling where
submissions otherwise lack clear page numbering.

2 Forone indicatiorof the size of the recordptethatDefendant’sMiotion for Summary Judgment
contains an assertion of allegedly undisputed, material facts consis®7g @aragraphswith
associated citations to record evidence.



Stmt.”), 11230, 274, 53]1PI.’s CorrectedStmt. of Genuine Issues and of Counterveiling Facts,
ECF No. 31"“Pl.’s Resp. to Def.’s Stmt.; 1230, 274531 In the meantime, Defendaadtegedly
identified a number oproblems wih Plaintiff's performance in the programyhich were
documentedn, among other placefpur Letters of [@ficiency and d\otice of Unprofessional
Conduct. See, e.g.Def.’s Stmt.{{ 744, 798800; Pl.’'s Resp. to Def.’s St 744, 798800.
Purportedly as a result of these deficiencies, aspects of Plaintiff'satlduties were suspended
multiple timesher promotion to her third year in the program was delayed, and she was ultimately
dismissed from the progranBee, e.g.Def.’s SImt.1656, 726 975,977; Pl.’s Resp. to Def.’s
Stmt. 1 656, 726, 975, 977.

Plaintiff filed suit onJuly 7, 2016. Compl., ECF No. 2. Her faxgunt Complaint alleges
violations of the ADA and the FMLAas well as comparable D.C. statutéd. Plaintiff now
movesfor summary judgment as the first two countspamely the ADA claimand its D.C.
analoguethe DCHRA claim. Pl.’'s Mem.at 7. She attributes her decision not to seek summary
judgment as to the FMLA and DCFMLA claims to disputes of material fétt. A separate
opinion, which also will issue today, shall resolve Defendant’s motion seeking syfoahgment
as to allfour counts. Although the Court largely evaluates these motions separately, the-Court
like the parties—draws upon materialssubmittedin connection with Defendant’s Motion for
Summary Judgment wheseich submissionfacilitate the Court’s consideratianf Plaintiff's
Motion.

[l. LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter &eldwR.
Civ. P. 56(a). The mere existencesomefactual dispute is insufficient on its own to bar summary
judgment; the dispute must pertain to a “material” fddt. Accordingly, “[o]nly disputes over
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facts that might affect the outcome of the suit under the governing law will [yrg@peclude the
entry of summary judgment.Anderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986). Nor
may summary judgment be avoided based on just any disagreement as to the feadts;athie
dispute must be “genuine,” meaning that there must be sufficient @ibl@igvidence for a
reasonable trier of fact to find for the non-movalak.

In order to establish that a fact is or cannot be genuinely disputed, a partja)uite to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent evideroe support of its position, or (b) demonstrate that the
materials relied upon by the opposing party do not actually establish thmealosgresence of a
genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory assertions offered withéattanaybasis
in the record cannot create a genuine dispute sufficient to survive summary judGeehss’n
of Flight AttendantsCWA, AFLCIO v. U.S. Dep’t of Transp564 F.3d 462, 4666 (D.C. Cir.
2009). Moreover, where “a party fails to properly support an assertion of fact oo faitspierly
address another party’s assertion of fact,” the district court may “conbaléact undisputed for
purposes of the motion.” Fed. R. Civ. P. 56(e).

When facedwith a motion for summary judgment, the district court may not assess
credibility or weigh evidence; instead, the evidence must be analyzed in theadighfavorable
to the non-movant, with “all justifiable inferences . . . drawn in his favAntierson477 U.S. at
255. “If material facts are at issue, or though undisputed, are susceptiblertieiiveferences,
summary judgment is not availabléeMoore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009) (quoting
Kuo-Yun Tao v. Freel27 F.3d 635, 638 (D.C. Cir. 1994)) (internal quotation marks omitted). In
the end, the district court’s task is to determine “whether the evidence prassuaticient

disagreement to require submission to a jury or whether it is seide@ that one party must



prevail as anatter of law.” Anderson477 U.S. at 2552. In this regard, the nanovant must
“do more than simply show that there is some metaphysical doubt as to the mattgial fac
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Ge¥p5 U.S. 574, 586 (1986). “If the evidence
is merely colorable, or is not significantly probative, summary judgmesy be granted.”
Anderson477 U.S. at 249-50.

[11. DISCUSSION

Under the ADA covered entities are prohibited from “discriminat[iagjainst a qualified
individual on the basis of disability in regard to job application procedures, the hiring,
advancement, or discharge of employees, employee compensation, job training, andnasher te
conditions, and privileges of employment.” 42 ICSK 12112(a).That discrimination is further
defined to include seven different types of activity, including the failure tsonedly
accommodate a disabilityd. 8 12112(b).Defendantas not disputethatit is an employer within
the scope of the covered entity definitidBeePl.’s Mem. at 8 (citing 42 U.S.C. § 12111(%¢e
also 42 U.S.C. § 12111(2).The DCHRA's prohibitions extend, in pertinent patg certain
employment acts performed “wholly or partially for a discriminatoasom based upon the actual
or perceived . . . disability . . . of any individual.” D.C. Code84P2.11(a).Specifically, it is
forbidden

[tlo fail or refuse to hire, orto discharge, any individual; or otherwise to

discriminate against any individual, with respect to his compensation, terms,

conditions, or privileges of employment, including promotion; or to limit,

segregate, or classify his employees in any way whicHdweprive or tend to

deprive any individual of employment opportunities, or otherwise adver$ett a

his status as an employge
when the employer has a discriminatory rationale. D.C. Code § 2-1402.11(a)(1).

Courts in this jurisdiction have applighe kgal analysis developed for AD&aimsto

DCHRA claimsas well See, e.gGilesv. Transit EmpsCredit Union 794 F.3d 1, §D.C. Cir.



2015); Grant v. May Dep’t Stores Co786 A.2d 580, 5884 (D.C. 2001)(deemingADA
precedento be“persuasive where“comparable sections of DCHRAare concerngd Because
the parties’ argumentdo not distinguishetween the twatatutesthe Court shall consolidate its
analysis under the ADASeeMinter v. District of Columbia 809 F.3d 66, 68 n.2 (D.C. CR015).
Plaintiff allegeghat Defendant Jfpiledto accommodate her disability, aRptooka series
of adverse actions response to hatisability. SeePl.’'s Mem at 6. Because the standards for
these two types disability discriminatiorclaimsdiffer, the Court shall deal separately with them
below.

A. Reasonable Accommodation Claim

Plaintiff's claim that Defendant did not accommodate her disalfdity under 42 U.S.C.
8§ 12112(b)(5)(A), which imposes liability on a covered entity ‘floot making reasonable
accommodations to the known physical or mental limitations of an otherwise gualdigidual
with a disability who is an applicant or employee, unless such covered entity canstiete that
the accommodation would impose an undue hardship on the operation of the business of such
covered entity. In light of this language, the Court shall refer more generally to Plasmtii&im
as alleging a failure to make reasonable accommodalioareasonable accommodation clam
but one type of alleged discrimination under the ADA that is enumerated in 42 8.8C12(b)
SeeHaynes v. Williams392 F.3d 478, 481 (D.C. Cir. 2004).

In this Circuit, courtsevaluatingreasonable accommodation claimis not apply the
McDonnell Douglasurdenshifting frameworkapplicable to certain other discrimination claims
Davis v. George Washington Uni26 F. Supp. 3d 103, 114 (D.D.C. 2014) (citigDonnell
Douglas Corp. v. Greemt11 U.S. 792, 802 (1973parth v. Gelh 2 F.3d 1180, 11886 (D.C.
Cir. 1993)) see also Flemmings v. Howard Uni¥98 F.3d 857, 86(D.C. Cir. 1999) Rather,
Plaintiff must establish by a preponderance of the evidence “that (1) she was adjuafielual
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with a disability, (2) the [Defendant] had notice of her disability and (3) tleéefizlant] denied

her request for a reasonable accommodatioWard v. McDonald 762 F.3d 24, 31D.C. Cir.

2014) (citingStewart v. St. Elizabeths Hosp89 F.3d 1305, 13608 (D.C. Cir. 201Q)Barth, 2

F.3d at 1186 “An underlying assumption of any reasonable accommodation claim is that the
plaintiff-employee has requested an accommodation which the defeardplayer has denied.”
Flemmings 198 F.3d at 861A request ér accommodation may trigger dnteractive process”

to determine what accommodation would be reasonalieter, 809 F.3d at 69.

Plaintiff argues that sheasa qualified individual disabled by renal cancer, whether active
or in remissionthat Defendant had noticd that disability and that she requested but was denied
accommodation SeePl.’s Mem. at 20. Each of the first two prongs of Plaintiff's argumésnt
subject to some dispute; whetltbose disputes involvgenuine issues ahaterialfact is less
readily apparent Strictly for purposef this analysisthe Court shall assumarguendo that
Plaintiff satisfies the firstwo prongs. tlis clearthatPlaintiff is unable to discharge her burden as
to the third prong in at least two respeethetherPlaintiff ever made a requeftr reasonable
accommodation, and whether any suefpuest was denied.

Plaintiff argues that she made a request for accommodation at two times, both before and
after rer July 2015 surgeryld. at 4, 1314. Plaintiff argues at various points that she made her
reasonable accommodation requests through Defendant’'s Office of Equal yEmpto
Opportunity (“OEEO”)andthrough members of thsychiatry Residency Trainingdgram’s
administration. The Court shall consider each of these alkgadiesn turn.

1. Request Through Defendant’s Office of Equal Employment Opportunity

The evidencas not “significantly probative” that Plaintiff ever requested a reasonable
accommodation through Defendant's OEE&hderson477 U.S. at 24%0. In her opening brief,
Plaintiff effectively acknowledges that she failed to do so: “Plaintiff comnatedt her
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accommodation requests to several offices, includingsbheghoughtvas the Equal Opportunity
Office.” Pl.’s Stmt. § 27 (emphasis added). The portion of her deposition cited in supgort sa
nothing about a request for accommodation or the OE&€e id.(citing Pl.’s Mot. for Partial
Summ. J. as to Counts | & I, EE, ECF No.324 (Dep. of Dr. Stephanie Waggel at &2
(“Waggel Dep.”)). Deendantlikewise disputes the notion that she ever made contactitaith
OEEOto request an accommodatioBef.’s Resp. to Pl.’s Stmt. ] 27.

At some time prior to the incidents at issue in this case, Defendant evideagothat
some of its employees would seek reasonable accommodations under the ADéndabef
established a formal mechanisAts OEEG—at least in part for the purpose of fielding such
requests. See e.g, id. T 22 (claiming that Defendant’spolicies and procedures” require
submission of “any request for formal accommodation” to OEERIntiff is correct, in general,
that a request for reasonable accommodation needise “magic words.” Pl.’s Memat 1213
(quotingFloyd v. Lee85 F. Supp. 3d 482, 506 (D.D.C. 2015)) (internal quotation marks omitted).
The permissible informality of a request, however, does not necessariseextailure to use the
correct procedure “[O]nce an employer has established a fixed sgbrotedures to request
accommodations, the plaintimployee’s failure to file a request through this procedure could
preclude a claim for failure to accommodat®avis 26 F. Supp. 3d at 114 (citing.g.,Edwards
v. EPA 456 F. Supp. 2d 72, 103 (D.D.C. 2006)).

In Chenari v. George Washington Universitige D.C. Circuit found that the defendant

university had done enough to make the plaintiff aware of the process for applyiagdonable

3 Defendantalleges thaPlaintiff only made contaatith the OEEQon April 28, 2016, when she
claimeddisability discrimination. SeeDef.’s Stmt. {1 931, 93#47. Plaintiff does not dispute
making that contact, but disputes the assertion that she did not visit the OEB(#teartime,
namely in September 201%eePl.’s Resp. to Def.’s Stmt. {1 931, 937-47.



accommodton of a disability under the Rehabilitation Act at the time that he was a medical
student! SeeB47 F.3d 740, 7489 (D.C. Cir. 2017). The university had an office responsible for
processing reasonable accommodation requests, had made students tgaoffice through its
associate dean arntirough a manual for firgtear students, and had maintained a website
informing students of the process for lodging reasonable accommodation retpiestereover,
despite the absence of any proper requlestyuniversity had offered plaintiff an accommodation,
which he did not pursudd. at 748. The D.C. Circuit had no trouble concluding that further efforts
were not required: “[T]he University not only twice offered [the plaintifunseling, but also,
through its Disability Office and that office’s website, offeradl students a procedure for
obtaining any reasonable accommodation they might nddddt 749.

Like Chenarij this is a case in which Defendant wenstmnelengths to make sure that
Plaintiff was aware of the established medns seeking accommodation under the ADA.
Plaintiff's own exhibit submitted in opposition to Defendant’s Motion for Summary Judgment,
reflects that, at least as early aayML8, 2015, Plaintiff was expressigvisedhat she coul@pply
for reasonable accommodation of a disabilitsough theuniversity’'sOEEQ On that date, the
Leave of Absence Program Administrator emailed Plaintiff to say that whileahaat eligible
yet for FMLA leave, she had anothmstion: “If you believe you are a qualified individual with a

disability and would like to request a reasonable accommodation (such as neadiealunder

4 Courts in this jurisdiction have looked to Rehabilitation Act precedent when analogeissqurs

of Title Il of the ADA were at issueSee Chenayi847 F.3d at 746 (citing, e.cAm Council of

the Blind v. Rulson 525 F.3d 1256, 1260 n.2 (D.C. Cir. 2008) (“cases interpreting either are
applicable and interchangeable Although the comparison is less straightforward, courts
evidentlyalsodo so for ADA Title | claimsof failure to provide reasonable accommodatiSee

id. at 747(citing McElwee v. County of Orang&00 F.3d 635, 64& n.2 (2d Cir. 2012)Am.
Council of the Blind525 F.3d at 1260 & n.Rftracing connection between Rehabilitation Act and
Title 1 through Title Il precedent).



the Americans with Disabilities Act (ADA), please contact the Office of Eguaployment
Opportunity” Pl’s Mem. in Opp’n to Def.’s Mot. for Summ. J., Ex. AAA, ECF No-&5at
GWU 003178 see alsoDef.’s Resp. toPl.’s Stmt. 22 That email furnished the contac
information for theOEEOand ‘recommended that [she] applyPl.’s Mem. in Opp’n tdDef.’s
Mot. for Summ. J., Ex. AAA, ECF No. 35, at GWU 003178.0Other evidence in the record
suggests that this was not the only tiRlaintiff was expressly adviseaf the means to apply for
accommodation of a disabilitySee e.g, Def.’s Mot. for Summ. J., Ex. BB, ECF No. -32
(containing November 19, 201&mail from Defendant’s director of Graduate Medical Education
entitled “Request for ADA Accommodation” and directing Plaintiff to OEEQof[information
about an accommodation”)Plaintiff does ot dispute receiving the November 19, 2015, email
regarding ADA accommodationSeeDef.’s Stmt.{ 626; Pl.’s Resp. to Def.’s Stmt. | 626.

The record also contairsscopy ofDefendant’s University Policy on Equal Opportunity,
stating it was last amend&d 2011, as well a014 and 2015 editions of Defendant’s Resident
Manuat—all three of which direct applicants for accommodaiibra disabilityto contact the
OEEQ Def.’s Mot. for Summ. J., Ex. A, ECF No.-34(Decl. of Lisa A. Catapano, M.D., Exs.
#5-#7). In her response to Defendant’s statementatierial facts in support of itaotion,Plaintiff
does not dispute the language in the University Policy on Equal Opport@fys Stmt. {160,

62, Pl.'s Resp. to Def.’s Stmt. Y 60, .62Plaintiff also does notdispute that her Resident
Agreements signed in 2014 and 2015 incorporated the respective copies of the Resident Manual,
nor that the Manuals contained the aforementioned languageDef.’s Stmt. {49, 57 Pl.’s

Resp. to Def.’s Stmt.f149 57. She instead argues that the Resident Manuals’ language on
accommodation of a disability does not reflect Defendant’s “adopted policy andceraddl.’s

Resp. to Def.’s Stmt. § 57.
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In her replyto Defendant’s oppositigrPlaintiff suddenly alleges with specificitizat she
visited theOEEOon September 17, 2015. Pl.’s Reply-& @iting, e.g., Pl.’s Additional Material
Facts, ECF No. 37, 1 1017pheargueghat that office “directed her to take FMLA leave as an
accommodation ther than[a] modified schedule und¢the ADA].” Id. at 4 (citing, e.g.Pl.’s
Additional Material Facts, ECF No. 37 1017-18)see also idat 9 Plaintiff cites facts that she
submitted in response to Defendant’s Motfon Summary Judgment. In its own response to
Plaintiff's facts Defendant again hotly contests the notion that Plaintiff eisged the OEEO to
request an accommodatiand asserts that, even if she did, the portion of Plaintiff’'s declaration
that she cites in support does not establish that “any such visit was for the purpwgeriy
about whether Plaintiff was qualified for a disability or requestingsamable accommodation.”
Def.’s Resp. to Pl.’s Assertion of Additional Material Facts Allegeddgiring Jury Trial, EF
No. 42-1, 1 1017.

Assuming that the Court would rely on Plaintiff's declaraficghe information that she
supplies there does not support her argumehe declaration avers only that Plaintiff asked the
OEEO whether “they knew of any policies to protect residents who needed tinoe wi¢dical
leave. They stated that | should apply for Family Medical Leave Act &Neave.” Pl.’'s Mem.
in Opp’n to Def.’s Mot. for Summ. J., ECF No.-25Decl. of Dr. Stephanie Waggel, M.[¥.98
(“Waggel Decl.”) While no magic words are necessaPaintiff's alleged conversation with
OEEO stafffalls well short of aequest for reasonable accommodation of a disability; otherwise,

any inquiry aboutnedical leavepresumablyinder the FMLA could automatically beeemeca

®> Becaus the Court ultimatelyloes not need teely on that declaration, the Coun¢ednot deal
here with Defendant’s Motion to Strike porticthereof
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requestfor accommodatiorunderthe ADA. Plaintiff cites no authority in support of such an
expansive propositiof.

Rather,Plaintiff simply pointsto language in Defendant’'s OEEO form for requesting a
medical accommodation that purportedly “corroborates [the aforementrliesged advice
because it refers to FMLA leave as an accommodatiBh’s Additional Maerial Facts, ECF No.
37, 1 1018. But Plaintiff misconstrues the accommodation forifhe accommodation form in
fact asks whether the requestor is “eligible for and/or using leave unddethieA. Pl.’'s Mem.
in Opp’n to Def.’s Mot. for Summ. JEx. CCC,ECF No. 358. That formsays nothing to the
effect that FMLA leave is an accommodatioor that the answer to the FMLA question amounts
to a request for FMLA leave as an accommodatioder the ADA. Most importantly,Plaintiff
does notkever claim that sheubmitted this on@age form. Cf. Davis 26 F. Supp. 3d at 11¥5
(finding that employee did not satisfy prima facie case where he submitt@cdéddmmodation
request form but did not specify accommodation sought).

Plaintiff has not discharged her burden to show that she asked the OEEO for reasonabl
accommodation of a disability.

2. Request Through DefendanEsployee®utside of Its Office of Equal
Employment Opportunity

Plaintiff alsoalleges that she lodged aommodation requests with various of Defendant’s

employees outside of the OEEO and its established proceltisenot clear that the Court need

® The Court has found sonaathority for the notion that “a request for FMLA leave may qualify,
under certain circumstances, as a request for reasonable accommodationeuABbey.thCapps

v. Mondelez Global, LL347 F.3d 144, 1567 (3d Cir. 2017) (citing 29 C.F.R. 8§ 825.702(3)(2

But the Third Circuit has adopted a different test for requesting a reas@tablmmodation under

the ADA—a test that arguably has a lower threshold for a valid req8estidat 157 (indicating

that requestor need only have “requested an accoatiaer assistance(emphasis added)).
Moreover, h Capps the employer approved of the FMLA leave, obviating a decision as to whether
the FMLA request in fact qualified as a request for ADA accommodats®e id. Likewise in

this casethe Court is nbawareof any request by Plaintiff for FMLA leave that Defendant denied.
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even consider such informal requests. Circuit precedent does not offer aveesitasindard for
finding thataninformal request amounts to an ADA request for reasonable accommodation. Nor
is the Courtpersuaded that this case falls within the rather abstract guideline of a “cdssie] w
the plaintiff's need for an accommodation is so apparent that the defendant must effer on
regardless of whether the plaintiff has requested @tienari 847 F.3d at 748 (citinRierce v.
District of Columbia 128 F. Supp. 3d 250, 26 (D.D.C. 2015) (requiring accommodation of
“obviously disabled inmate” even if no requestre madp. Plaintiff does not claim that she
lacked the capacity to make a requiestaccommodation of a disabilityNor is it otherwise
“obvious” to the Court that Plaintiff should be excused from asking thrddgtendant’s
established channel, the OEE®ut, in an abundance of caution, the Court shall considany
casewhether Plaintiffrequestedreasonable accommodatiaf her alleged disability through
informal channelsoutside of the OEEO, and if she did, whethehseguest was denied.

Perhaps théestdefined statement of her purported reasonable atooation request
before surgeris as follows “Consistent with a note Dr. Jarrett provided in advance of scheduling
surgery, Plaintiff sought an accommodation by asking for two (2) weeks offd@urgery, two
(2) weeks light duty, and set days in advance where she could scheduleujplappointments
with her doctors. PIl.’s Stmt.{ 21(citing Waggel Dep. 59:42, 68:2169:5;PI.’s Mot. for Partial
Summ. J. aso Counts | & II, Ex. D, ECF No. 32 (Claimant’s[sic] Am. Resp. toPl.’s [sic]
Interrogs. No. 5, 810, & 15,at Interrog. 9) Pl.’s Mot. for Partial Summ. J. as to Counts | & II,
Ex. X, ECF No. 32-4, at MFA 0001-0003).

Defendant argues that evenRfaintiff did make these requests, they do not qualify as
requests under the ADASeeDef.’s Resp. tdPl.’s Stmt. 21 (denying contact WitBEEO). Dr.

Lisa CatapanoProgram Director for the Psychiatry Residency Training Progranprasdmably
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any othes to whom Plaintiftlirectedher requestthat worked outside of OEEChad no authority

to grant formal accommodation under ADA pursuant to a claim of disability or ne&shi@.”

Id. T 22 see alsd’l.’s Stmt. | 3; Def.’s Resp. Rl.’s Stmt. { 3 (Dr. Catapano’s roleAs discussed
above,Defendant had estabhed a process for reasonable accommodation requests pursuant to
the ADA and made that process known taiftiff. Def.’s Resp. tél.’s Stmt.  22. Defendant’s
argumentirectlyraiseshe issue of whethétlaintiff's informal requestsf any, through channels
other than those Defendant established pursuant to the AdYArtheless qualify as valid channels

for directing reasonable accommodation requestier the ADA. But theCourt need not decide

that issue.

Rather,Plaintiff is unable to discharge her burden to show thatadrteose informal
requests wasven made, anas to the others, th&tefendantdenied them.First, the partes do
not dispute that Plaintiff, or her doctor, made some kind of request for leave for thg gseiler
SeePl.’s Additional Material Facts, ECF No. 37, 1 994 (referring to note from Pfardibctor
and Plaintiff's corresponding requgddef.’sResp. to Pl.’s Assertion of Additional Material Facts
Allegedly Requiring Jury Trial, ECF No. 42 1 994(acknowledging doctor’s note). Moreover,
there is no dispute thalainiff received her twaveeks’ leave. SeeWaggel Dep.at 56:10
(“Nobody ever aid | wasn’t allowed [time off for surgery].”Pl.’'s Reply at 7 (“Defendant
ultimately provided Plaintiff two weeks off for her surgery.This satisfiedhefirst prong of her
informal requestor accommodation.Any difficulties that she had iachedling that leave are
disputed and immateriaComparePl.’s Stmt. § 23referring to logistical challengesyith Def.’s
Resp. toPl.’s Stmt. | 23 (indicating that one of Plaintiff’'s supervisors “worked extensively to

coordinate Plaintiff's ongoingraining with her surgery leat)e
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Turning to Plaintiff's secondalleged requestfor light duty after surgeryDefendant
indicates thaPlaintiff was indeed, upon her return, “scheduled for the night shift because it was
expected to provide lighter than normal duty.” Def.’s Reslts Stmt. 46(a) (citingDef.’s
Mot. for Summ. J., Ex. C, ECF No. 34-7 (Decl. of Jason Emejuru, MI{B8637, 51)). Plaintiff
argues that she did not end up being on lighter duty, for “the Program instead assigiaddz
to grueling day through night shifts without backup that violated [national staht@arske up
forlosttime” Pl.’s Reply at {citing Pl.’'s Additional Maerial Facs, ECF No. 37, 1 1008yaggel
Decl. 1114, 6366, 8288). Plaintiff misleadingly draws some of her support from an incident
outside the twaveek lightduty window. SeeWaggel Decl{82-88. As for the events within
the twoweek window Defendant disputes that Plaintiff was given an exceptional work load, but
for “one shift with an unexpectedly high patient loadDef.’'s Resp. to Pl.’s Assertion of
Additional Material Facts Allegedly Requiring Jury Trial, ECF No.142] 1008.Even crediting
Plaintiff's declarationarguendg she has failed to prove by a preponderance of the evidesice
Defendant denied anformal reauest for light duy.

With regard to the third of her purported requestsfebdantcontends that “[t]here is no
record that Plaintiff discussed withr. [Jason]Emejuru ‘set days in advance’ for doctors’
appointments.” Def.’s Resp. RI.’s Stmt.{ 21. Dr. Emejuru was the chief resident with whom
Plaintiff coodinated her program schedule in light of her surgddef.’s Stmt. 27, 23140;
Pl’s Resp. to Def.’'s Stmt. Y 27, 238Q. Plaintiff respondsthat her “primary care doctor
submitted FMLA papawork for that purpose of having designated days for doctor’s
appointments.Pl.’s Reply at 7citing Pl.’'s Additional Material Facts, ECF No. 37, 1 10B8}s
Mem. in Opp’n to Def.’s Mot. for Summ. J., EX. AAA, ECF No.-8b But this commenis

ambiguous: Did the doctatatein the FMLA paperwork that Plaintiff should be given “set days
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in advance” for doctors’ appointments? Or did Plaintiff submit the doctor’s papgealoorg with

her own such requestPhe portions of the record that Riaff offers in supportlo not appear to
answer those questionli.is not clear that Plaintiiither requested set days in advance or that her
doctor submitted FMLA paperwork for that purpose. Accordingly, there is insulfieiegdence

to submit to gury that Defendantienied anyset daysrequest that Plaintifinade outside of the
OEEO channel.

The Court concludes thatlagtiff has not discharged her burden to prove, by a
preponderance, # she sought accommodation for a disability anevas denied that
accommodationSee Flemmingsl98 F.3d at 861 There is insufficient evidence for a finder of
fact to conclude thaPlaintiff made anyrequests for accommodatiasf a disability using
Defendant’s establisheDEEO channel. Even if Plaintiffid make informal requestsefore
surgeryvia non-OEEO channels, there is insufficient evidence that Defendant denied such
requests Absent arequest that th©@ EEOfacilitate reasonable accommodatjdrlaintiff cannot
complain that Defendant’s efforts tesolve her informal requests were imperfect.

The problems with Plaintiff's purported pseirgery requests for informal accommodation
typify thoseaffectingher further alleged requests after surgeBge, e.g.Pl.’s Mem. a#, 1617
(referring tq inter alia, Plaintiff's request for accommodation tferapyappointmentsand to
various complaints upon her return to workpr example, there is no dispute that Plaistiffight
assistance witechedule arrangemerits permit her to attend psychotherapy appointmefts,

e.g, Pl.’s Stmt. § 31 (referring to “work place accommodation” sought, withouhitlgithat she
made anyOEEO request); Def.’"Resp. to Pl.’s Stmt. § 3h¢knowledging thatPlaintiff spoke
with Dr. Catapan@bout arranging her clinical rotation schedule . . . during September 2015 to

assure she could attend regular therapy appointmeni&i} there is no proof that Plaintiff's
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request was denied. On the contrdhg record reflects th&r. Catapano oblied. SeeDef.’s
Resp. to Pl’s Stmt. § 31 (“Dr. Catapano worked hard to make sure [the-ddsmréved
arrangements] would happen and in that sense attempted to ‘accommodate’ .BlabDéff's
Opp’n, Ex. HH, ECF No. 3@ (Dep. of Lisa Catapano at 109:150:5). Upon review of the
briefing, the Court finds th&laintiff hasnotdischarged her burden to show, by a preponderance,
thatDefendant deniethis or any other informal, post-surgery requests for accommodation.

Again, Plaintiff has not proven that she evasked the OEEO for reasonable
accommodation of a disabilityA factfinders assessment of the nature awope of presurgery
requestsvia non-OEEO channelanay affect its assessment of angcommodationsformally
sought afterwards.

B. Other Alleged Disability Discrimination

As discussed above ldmtiff allegesnot only that [@2fendantfailed to accommodate
Plaintiff’s disability butthat Defendantook a variety of adverse employment actionghe basis
of that disability Pl.’s Mem at 6. She identifies six specifimstancesn which sheallegedly
experienced discriminatiofia decision not to promote Plaintiff, a decision to terminate Plaintiff,
a decision to sabotage Plaintiff's eforio transfer to another program, as well as other lesser
adverse employment actions related to job assignments, vacation and traldirat.’6, 2328.
Plaintiff cites a laindry list of statutory provisions and implementing regulations that could apply
to these activities. Id. at 2123 (citing 42 U.S.C.§ 12112(bf1), (3)}(7); 29 C.F.R.
§ 1630.4a)(1)(ii), (iv)-(vii), (ix)). Nowhere does she make cleghich specific statutory or
regulatory requirement is violated by each adverse action.

“Putting aside the issue of reasonable accommodation, the two basic elements of a
disability discrimination claim are that (i) the plaintiff suffered an adverse emglot action
(i) because of the plaintiff's disabilityAdeyemi v. District of Columhi®25 F.3d 1222, 1226
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(D.C. Cir. 2008). Plaintiff may establish her claim by either direct or circumstantial evidence of
discrimination. Brady v. Livingood 456 F. Supp. 2d 1, 6 (D.D.C. 2006assessing racial
discrimination claim under Title VII of the Civil Rights Act of 1964 (“Title VII;gff'd sub nom.
Brady v. Office of Sergeant at Arnt20 F.3d 490 (D.C. Cir. 2008). “While courts have not
precisely defied what constitutes ‘direct evidence,’ it is clear that ‘at a miniptirect evidence
does not include stray remarks in the workplace, particularly those made by noneecikers

or statements made by decisionmakers unrelated to the decisional pteeléss Brady v.
Livingood 456 F. Supp. 2dt 6 (quotingAyalaGerenav. BristolMyersSquibb Cq.95 F.3d 86,

96 (1st Cir. 1996)). Indeed, fd]irect evidence of discrimination is evidence that, if believed by
the fact finder, proves the particular fact in questiithout any need for inferenéeLemmons v.
GeorgetowrJniv. Hosp, 431 F. Supp. 2d 76, 86 (D.D.C. 20@GuotingDavis v. Ashcroft355

F. Supp. 2d 330, 340 n.2 (D.D.C. 200&mernal quotation marks omitted)

Plaintiff does noexpresslyargue that there is direct evidence of discriminattbough
Plaintiff citesthree timesDr. JamesGriffith’s comment that he was “agnostic” as to whether
Plaintiff's illness was diagnosed as cancBt.’s Mem. at 1, 3, 1@iting Pl.’s Stmt. P4). This is
a stray commentThe recorgshows that Dr. Griffith was not responsible for many of the decisions
during Plaintiff's tenure in the program, but even if he is considered a decisionrhakeophiment
during a depositionvas unrelated to Defendant’s decisioaking process.SeePl.’s Mot. for
Partial Summ. Jas to Counts | & Il, Ex. N, ECF No. 32{Dep. of James Griffith &4:12-35:6).
Notwithstanding those deficiencid3:. Griffith’s comment walld require some inference that, by
not taking a positioms towhether Plaintiff had cancer, he intended to discriminate against her.
Summary judgment for Plaintiff is inappropriate where the discriminatory impartcomment

requires an inferenceCf. AyissiEtoh v. Fannie Magr12 F.3d 572, 576-77 (D.C. Cir. 20XBgr
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curiam) (reserving for factfinder an saessment of the credibility direct evidenceof
discriminatior).

Finding nodirect evidencethe Courtistoricallywould evaluate whetherl&ntiff makes
out a prma facie casanderMcDonnell Douglaghateach of the Defendant’s adveesgions was
attributable to an alleged disability violation of a specific statutory or regulatory requirement
See McDonnell Douglas Corpill U.S. aB02 (Title VII context). But Adeyemhas made clear
that, at least in this Circuitthe primafacie-case aspect dfcDonnell Douglags irrelevantfin
the ADA context] when an employer has asserted a legitimatedisonminatory reason for its
decisior—as an employer almost always will do by the summadgment stage of an
employment discrimination suitAdeyemi525 F.3d at 122&ee also Brady v. Office 8krgeant
at Arms 520 F.3d at 494Title VIl context). Rather, the Court shall proceed tefBndant
rationale foreach of the alleged adversetions. If the rationalés legitimate and non
discriminatory, then the Court shall considdrintiff’'s rebuttal argument that ddendarns
purportedrationaleis pretextual. See Adeyemb25 F.3d at 1226.

The Court finds that, in gener&|aintiff's six areas areife with disputes, due in part to
briefingreminiscent of ships passing in the nighAt least some of those disputes are not genuine,
reflecting instead Plaintiff’'s habit of mischaracterizing the recoREsolvingany remaining
genuine, materialisputesvould require a finder of fadirst to sort out Plaintiff's and Defendant’s
divergentnarrativesof what transpired between them.

The Court shall ilistratethe factual discrepancies by referenceme of Plaintiff's six
areasvacation time. Issues with vacation tioaa be sufficiently isolated from the history of the
parties’ interactions td) succinctlydescribe Plaintiff’'s argumentwithout concluding whether

she establishes a prima facie cabdiscrimination 2) evaluate Defendantsurportedrationale;
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and 3) if that rationale is legitimate and raiscriminatory,address Plaintifé rebuttal if any.
The Court need not proceed furthectmclude that Plaintiff isot entitled to summary judgment
as to her disability discrimination claims

Plaintiff's claim regarding vacation time consists in entirety of the following:

GWU treated her differentlyn making decisions about her vacation. On October

22, 2015, Plaintiff was informed that, because she took three days off (which were

approved at the start of her rotation) and was scheduled to take a licexeaimng

the following week (as suggested by iRldf’'s Chief Resident), Plaintiff would

have to repeat the ergimonth’s rotation.
Pl.’s Mem at 28(citing PIl.’s Stmt. | 48) Defendant does not specifically aelsls vacation time
in its brief. But in its response to Plaintiff's statement of fa@iefendant flatly deniean almost
verbatim version of the second sentence, referring for support to its response & afoth
Plaintiff's paragraphs. Def.’s Resp. Rb.’s Stmt. § 48 (citingid. { 36). At the crosgeference,
Defendant gplains thatan error had been made regarding Plaintiguest foradministrative
leavefor alicensing examn October 2015 Plaintiff's attending physician at an edfte hospital
had signed off omerrequest foffour daysof such leave, which was two mdieanDefendant’s
program permitted for such examsydathe program had incorrectlprocessed Plaintiff's
applicationbeforeDr. Catapan@aughthe issueld.  36. Defendant’s associate program director
gave Plaintiff a couple of options to mitigate any effects of having less etimiive leave time
for the exam than Plaintiff had been plannind. One of those options was to use days of
vacation timen addition to two days of administrative leaud. But the associate director made
clear to Plaintiff that taking this additional timeay have consequences because her “attendance
at PHP [her current clinical rotation] this month puts you in jeopafdsiling the rotation, based

solely on the number of days worked/not workettl” (alteration in original) (internal quotation

marks omitted).
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There appearto be some misalignmenétween Defendantaxplanatiorfor the October
2015 incidentaind Platiff's argumentthat she experienced discriminatiofirst of all, Plaintiff
refers to three daysf, and Defendant’s explanation involves two and f&laintiff's explanation
alsoappears to refer to days already taken off, while Defendant’s refersdamimgcdays offas
well as the associate program director's comment about past daysaiffo is unclear whether
Plaintiff misinterpreted the associate director's commentghatwould bet risk of needing to
repeat the rotatiorthis is different than Plaintiff's intimation thahecertainlywould be required
to repeat.

Notwithstanding theseambiguities Defendant offers acogent, non-discriminatory
explanation for a scenario involving Plaintiff’'s vacation time during October 2@f1Blaintiff
were able to show that Defendantegerring tothe wrong scenaridghat Defendanis misstating
the facts of this scenari@r that Defendant’s explanation is otherwise iliegate, and that
Plaintiff has infact described a situah involving an adverse employment action based on her
alleged disability, then the Court would find that Plaintiff discharged her buwdemrbuttal
Plaintiff might demonstrate that Defendantteac under pretext by showing that Defendant
diverged from its own policy, or that other residents were treated more faxorabl

But Plaintiff does nothing of the sort. Rather, she contends only that the associamprog
director's email makes clear that “absences, not performance, were the real fcallsged
deficiencies.” Pl.’s Reply at 11. Absences were no doubt implicated in the O2&b2015
incident, but Plaintiff has not shown that Defendabggaviorinvolved anything other than an
administrative snafu. In other words, Plaintiff fails to demonsthtaeteDefendans rationale for

its handling of the vacation time incident conceals unlawful discrimination.
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Even if Plaintiff had made more of a showing, her argument about vacation time is
ultimately a norissue. It appears that Plaintifdid not end up takingvacation timeor
administrative leave during the late October 2015 period at issue. Defendant hasedubmit
evidenceahat Plaintiffapplied forFMLA leavefor a periodencompassing both the study time that
she sought as well as the exam itself. Def.’s Respl.®Stmt. { 36(citing Def.’s Opp’n,EX.

KK, ECF No. 36-10). Plaintiff never argues that she did not take the exsor.does she altg

that she failed the rotation. Accordingly, Defendant il take any adverse action related to
vacation time in which it could have discriminated against Plairif e.g, Diggs v. Potter 700

F. Supp. 2d 20, 42 n.13 (D.D.C. 20{fnding “no adverse action” in light of defendant&Emedial
activities);cf. Hutchinson v. Holder668 F. Supp. 2d 201, 215 (D.D.C. 2009) (quoRugsell v.
Principi, 257 F.3d 815, 818 (D.C. Cir. 200X)gcognizing in Title VII case thanbtt everything

that makesan employee unhappy i1 actionable adverse actiofinternal quotation marks
omitted)). It is unnecessary to reach Defendant’s insistence on judicial deference to academic
institutions. SeeDef.’s Opp’n at 20-25.

The Courialso neeahot proceed tDefendant’other adversactionsallegedly attributable
to discrimination The Court has read the briefing regarding such actions. The issues with
Plaintiff's vacation timeclaim areemblematic of those plaguing hether alleged instances of
discrimination due to a lack of clarity and some factual disputéscordingly, Plaintiff has not

shown that she is entitled to summary judgment on her disability discrimination claim.

" Defendant’s exhibit regarding FMLA leave shows that Plaintiff requebteave, but it does
not include an indication whether the leave request was certified upon receipt of dtatione
from Plaintiff. SeeDef.’s Opp’n,Ex. KK, ECF No. 3610, at GWU003185. Defendant elsewhere
claims that Plaintiff did in fact receive FMLA leave from Octobet326 2015. Def.’'s Resp. to
Pl.’s Stmt. 35(a) (citingDef.’s Mot. for Summ. J., Ex. O, ECF No.-39 Decl. of Kimberly
Vanlewen § 20). Plaintiff does not disputbat this leave request was apprav8eéeDef.’s Stmt.

1 531; Pl.’s Resp. to Def.’s Stmt. { 531.
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In the course of preparing this Memorandum Opinion, the Coamsidered each of
Plaintiff's arguments.The Court has attempted to respond to each of the pertinent allegations by
Plaintiff. Any allegation that it has not expressly addressed is without merit.

When viewing the record in the context of Defendant’'s Motion for Summary Judgment,
the Court discernsmmuch clearer and mospecificpicture of the facts of this case. That picture
is based on Plaintiff's admissions of many of Defendant’s material fawtisher nomgenuine or
immaterial disputes as to other such facts. In a Memorandum Opfaibalsowill issue today,
the Court shall grant Defendant’s Motion for Summary Judgment, notwithstaddipges
discussed in this Opinion, because Defendant focuses on the undispirked! facts that justify
its actions pursuant to the relevant standards.

V. CONCLUSION

For the foregoing reasons, the CdDENI ES Plaintiff’'s [32] Motion for Partial Summary
Judgment aso Counts | & .

A separate Order accompanying tMemorandum Opinion concerns Plaintiff’'s Motjon
as well adDefendant’s [34] Motion for Summary Judgment and [41] Motion to Strike Portions of
the Declaration of Dr. Stephanie Waggel, M.D.

Dated: November 9, 2018
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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