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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELVENIA A. LATSON, ))
Plaintiff, ) )
V. )) Civil Action No. 16-1488 (RBW)
JEFFERSON B. SESSION&ttorney General of g

the United States, )
)
Defendant. )

)

MEMORANDUM OPINION

Thepro seplaintiff, Elvenia A. Latson, brings thavil actionagainst the defendant,
Jefferson B. Sessionig, his official capacity as the Attorney General of the United States
Department of JustiggDOJ"), alleging thathe Bureau of Alcohol, Tobacco, Firearms and
Explosives the“Bureau”) unlawfully discriminated against her based ornrhee, genderand
age, and retaliatealgainst her due to her pursuit of earlier statutorily protected activity, in
violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e- to 2000-e-17 (2012)
(“Title VII") , the Civil Rights Act 0f1991, 42 U.S.C. § 1981 (“§ 1981"), atiet Age

Discrimination in Employment Act (“ADEA”), 29 U.S.C. § 633a (20¥2%eeComplaint

! pursuant to Federal Rule of Civil Procedafsd), Jefferson B. Sessions has been automatically substituted as the
defendant in this matter

2 Althoughthe gaintiff does notexplicitly cite the ADEA, the Court will construe the plaintiff's allegation of age

discrimination as pursued under the ABHjiven that age is not a protected clasdereitherTitle VII or § 1981

SeeAtherton v. D.C. Office oMayor, 567 F.3d 672, 6882 (D.C. Cir. 2009]*“A pro secomplaint,” such aithe

plaintiff's], ‘must be held to less stringent standards than formal pleadingddrgftawyers.”(quotingErickson

v. Pardus551 U.S89, 94 (2007). The plaintiff also alleges a violation of the Rehabilitation Act of 1973, 29

U.S.C. 8§ 791seCompl. T 1 whichproscribes discrimination based adisability, seeWard v. McDonald 762

F.3d 24, 28 (D.C. Cir. 2014) (“[The Act's] bag&net is that the Government must take reasonable affirmative steps

to accommodate [people with disabilities].” (quoting Barth v. G216.3d 1180, 1183 (D.C. Cir. 1993))Jhe

plaintiff, howeverdoes not alleganydiscrimination based omdisability, or even mention the wordisability”
(continued . . .)
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(“Compl.”) 111 1, 5. Currently before the Court is thefdhdant’'s Motion tdismiss(“Def.’s
Mot.”). Upon careful consideration of the parties’ submissfathg Court concludes for the
following reasons that it must grantpartand deny in part the defendant’s motion.
I BACKGROUND
The paintiff, anAfrican-American womanis a BureatemployeeseeDef.’'s Mot,,

Exhibit (“Ex.”) A (Order Denyindn Forma PauperiRequest (“IFP Ordej"at 3 (Application to

Proceed in District Court Without Prepaying Fees or Costs (“IFP ApplI’Ylasting the Bureau
as the plaintiff's current empyer), who has held the title of Industry Operations Investigator
since September 18, 2007, Compl. T T0e plaintiff appliedoutwas not selectefbr four
differentBureaupacsitionsbetweerSeptember and December 20(8 Supervisory Industry
Operations Investigatan Dallas, Texas(2) Supervisory Industry Operations Investigator in
Fort Worth, Texas(3) Firearms Enforcement SpecialistWashington, D.C.; an@) Acting
Area Supervisor in Tampa, Florida. Id. 11 11-14. The Bureau alssddéei plaintiff's request
to participatan Industry Operations Investigatarterviewsin January 2014Id. f{ 11, 17.0n
December 17, 2013he plaintiff filed a complaint with thBureau’sEqual Enployment
Opportunity(“EEQ") office, allegingdiscrimination based on race, gendege as well asa
claim of retaliation.ld. 1 6. Following an investigatiothe matter was assigned to an Equal

Employment Opportunity Commission (“EEOCfrainistrativelaw judge, “who issued a

(...continued)

anywhere irher Complaint,unlike her specific allegations of retaliation and discrimination baséeioace,
gender, and ageSee generallfCompl Accordingly, he Court concludes that the plaintiff is not purstargaim
under the Rehabilitation Act

3 In addition to the filings previously identified, the Court consideredabowing submissions in reaching its
decision (1) the Memorandum of Points and Authorities in Support of Motion to Dismissdilure to State a
Claim; (2)the Raintiff's Response to the Defendant’s Motion to Dismiss and Mendorarof Points and
Authorities in Support of Motion to Dismiss for FailureState &Claim (“Pl.’s Opp'r?); and 3) the Defendant’s
Reply in Support of Motion to Dismiss (“Def.’s Reply”).



Decision . . . in favor of the [Bureau] on January 20, 2018."Y 7. The DOJ issued it l
agency decisioaffirming the EEOC’s decisioan March 10, 2016yhich the plaintiff received
on March 16, 20161d. 1 8 see alsad., Ex. 9 at 4-8 (Department of Justice Fin@lrdel).

On June 8, 2016he plaintiff filedin this Courta civil cover sheewith no complaint
attached.SeePl.’s Opp’n, Ex. A (Civil Cover Sheet) at 14Rdicating arfemployment
discrimination”cause of action On June 23, 2016, the Clerk of the Caoadeived the

plaintiff’'s application to proceed iforma pauperisseeDef.’s Mot., Ex. A (FP Order) at JIFP

Appl.) at 1(displaying a “receivedtiatestamp of June 23, 2016, on the IFP application), along
with her pro s€Complaint,id., Ex. A (IFP Order) at 5 (Complaint attached to IFP application
(“IFP Compl.”)) at 1 (displaying a “received” dadeamp of June 23, 2016, on the IFP
Complaint). The plaintiff signed her IFP application on June 6, 2¥Hid., Ex. A (IFP Order)
at 3 (IFP Appl.) at 2, but did not sign the Complaint she attached to her IFP application until
June 20, 2016eeid., Ex. A (IFP Order) at 5 (Complaint attached to IFP application (“IFP
Compl.”)) at 16.The IFP applicationvas subsequently denied on June 30, 2@k®id., Ex. A
(IFP Order) at2. The plaintiff then filed her sign€&tbmplaint with the requisite filing fee on
July 18, 2016.SeeCompl. at 1.
. STANDARD OF REVIEW

A complaint must contain “a short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Thus, to survive a motion to diemiss
“failure to state a claim upon which relief can be granted,” Fed. R. Civ. P. &g (g
complaint “must contain sufficient factual matter, accepted as true, to ‘statmdcialief that

is plausible on its face,Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial plausibility when the plaintiffiplea



factual content that laws the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.Id. (citing Twombly, 550 U.S. at 556). Although the Court “must
treat the complaint’s factual allegations as true [and] must grant [the] pl#ietifenefit of all

reasonable inferences from the facts allegédjdeau v. Fed. Trade Comm’n, 456 F.3d 178,

193 (D.C. Cir. 2006) (first alteration in original) (citation omitted), legiglgaitions devoid of

factual support are not entitled to this asstiompsee, e.g.Kowal v. MCI Commc’ns Corp., 16

F.3d 1271, 1276 (D.C. Cir. 1994). Moreover, a plaintiff must provide more than “a formulaic

recitation of the elements of a cause of actiddifison ex rel. N.H. v. Merritt Educ. Ctr., 521 F.

Supp. 2d 22, 27 (D.D.C. 2007) (quoting Twombly, 550 U.S. at 538)determining whether a
complaint states a claim, the court may consider the facts alleged in the cordplaiments
attached thereto or incorporated therein, and matters of which it may takaljodtae.” Abhe

& Svoboda, Inc. v. Chao, 508 F.3d 1052, 1059 (D.C. Cir. 2007) (citation omitted). Although

filings by apro selitigant “must be held to less stringent standards than [those] drafted by

lawyers,” Atherton v. D.C. Office oMayor, 567 F.3d 672, 681-82 (D.C. Cir. 2009), this latitude

“does not constitute a license for a plaintiff filipgp seto ignore the Federal Rules of Civil

Procedure,’Moore v. Agency for Int'l Dev., 994 F.2d 874, 876 (D.C. Cir. 19@&gtion

omitted)
1. ANALYSIS
A. The Statute of Limitations Applicableto Title VIl and the ADEA
The defendant moves to dismiss the Compiaiits entirety arguingthat the plaitiff
failed to timelyassert her claimsSeeDef.’s Mem.at 1. Specifically, the defendant argues that,
based on the date that the plaintiff received notice dDé&'s final agency ekcision she “had

ninetydayg, or] until June 14, 2016, talé¢ her federal lawsuit. [The]lgintiff, however, did not



file her complaint atil July 18, 2016, more than [thirtglays too late.”ld. at 2. The Court
agrees with the defendant that the plaintiff failed to tinfigdyher Title VIl and ADEA claims.

Title VII specifies that “[within [ninety] days of receipt of notice of final action taken by
a depament, agency, or unit. . , an employee or applicant for employment, if aggrieved by the
final disposition of his complaint, . . . méle a civil action” 42 U.S.C. § 2000e-16(c). Thuss,
litigant pursuinga Title VII claim ha ninetydays aterreceiving notice of arial agency
decisionto file his or herclaim. Seeid. As for the ADEA even thouglit “lacks an express

statutory provision on thes{aute of limitation$ issue,”Price v. Bernanke, 470 F.3d 384, 386

(D.C. Cir. 2006)see generbt 29 U.S.C. § 633dhe District of Columbia Circuit has held that
Title VII's ninety-daystatute of limitations periodlso applieso ADEA claims sePrice 470
F.3d at 389 (“Accordingly, we hold that when federal employees bring a ciahaatftier
pursuing administrative remedies under the ADEA, the action must be brought witigty]ni
days of the final agency action, the time period allowed for similar suits Uitbe¥/11.”).

“[C] ourts have strictly construed the [ninetligy statute of limitadns in Title VIl cases, even

where the plaintiff is proceedin@o se” Ruiz v. Vilsack, 763 F. Supp. 2d 168, 173 (D.D.C.

2011), and “[p]rocedurakquirements established by Congress for gaining access to the federal

courts are not to be disregarded by courts out aiba® sympathy for the particulard sej

litigant]],” Baldwin Cty.Welcome Ctrv. Brown, 466 U.S. 147, 152 (1984In this casethe
plaintiff received noticef theDOJ’sfinal agency dcisionon March 16, 2016. é&Compl. { 8.
Therefore, she had ninety days, or until June 14, 2016, to file her Complea.2800e-16(c).
The plaintiff argues that she “filed ti@aim/Complaint prior to June 8, 2016[,] and the
complaint was received . . . and stamped [on] June []8, 2016.” Pl.’s Opp’n at 3 (internahgitati

omitted). As support for her position, the plaintifigs on two exhibits, id.which are a civil



coversheet with a time stamp of June 8, 2Gk&id., Ex. A(Civil Cover Sheet) at,Jand a
complaint that contains an illegible time staregeid., Ex. C (Complaint) at 1, but was signed
by the plaintiff on June 20, 2016geid., Ex. C (Complaint) at 16.

Theplaintiff clearlyfiled a civil cover sheet on June 8, 201éesl., Ex. A (Civil Cover
Sheet) at 42, prior to the expiration of the statute of limitations period on June 14, A06.
plaintiff provides no evidence, however, that she attacloesrgdaint to thatcivil cover sheetor
that the Clerk of the Court opened a case as a result of the filing of thabemilsheet.Seeid.,
Ex. A (Civil Cover Sheet)filed without acomplaint). A civil cover shediled aloneis
insufficient to satiyy the requirement afiotice pleading,eeFed R. Civ. P. 8(a), because, even

thoughpleadingdy pro selitigants must be liberally construedeeAtherton, 567 F.3d at

681-82, alaintiff muststill “give the déendant fair notice of what the . claim is and the

grounds upon which it rests,” Erickson v. Pardus, 551 U.S. 89, 93 (@f¥@i8sion in original)

(quoting_ Twombly, 550 U.S. at 555ee alsdMoore 994 F.2d at 876 (“[Latitude given pvo se

litigants] does not constitute license for a plaintiff filipgp seto ignore the Federal Rules of
Civil Procedure.”). Te civil cover shedtself stateghatit is not a substitute for a complaint,
butmerely serves aan attachment that aitlse Clerk of the Couih assiging the case once a
complaint is filed SeePl.’s Opp’n, Ex. A (Civil Cover Sheet) at ZTie JS44 civil cover sheet
and the information contained herein neither replaces nor supplements the filingyieed sér
pleadings or other papers as required by law . . . . Consequently, a civil coves sheetitted
to the Clerk of the Court for each civil complaint filecSee alsdJnited States District Court
for the District of Columbia, Clerk’s Office General Information & Civil FiliRgocedure$
(2016)(“Each newcivil action is assigned using our automated case assignment sysiethe

new case clerk to complete the assignment, you must be sure to select thaapprase



category on the Civil Cover Sheet.”Jherefore, thelaintiff did not file a complait prior to the
expiration of the Title VIl and ADEA statute of limitations period on June 14, 2016.

In regards tahe complaint that the plaintiff attached to her oppositiothe defendant’s
motion to dismiss, that complaint has an illegible time sta®gRl.’s Opp’'n, Ex. C (Complaint)
at 1,andwasnot signed by the plaintiff until June 20, 20%6¢id., Ex. C (Complaint) at 16.
Because that complaint could not possibly have been filed prior to the date thatigneds the
Court must concludthat the plaintiff did not fileany complaint prior to the expiration of the
statute of limitations on June 14, 2016.

Finally, the plaintiff's IFP application does not render Title VIl and ADEA claims
timely. Although ‘the filing of a complaint along wh an IFP applicatiof] tolls the ninetyday
period of limitations . . . during the Court’s review of the IFP application,” Ruiz, 768p.2d
at 172(citations and internal quotation marks omittete plaintiff did nofile her IFP
application and the attached complaint until June 23, 2016, after the statute of limgatiods
had already expired. Sé&e=f.’s Mot., Ex. A (IFP Order) at 3 (IFP Appl.) at 1-2 (displaying a
“received” datestamp of June 23, 2016, on the IFP application, which was signed June 6, 2016);
id., Ex. A (IFP Order) at 5 (IFP Compl.) at 1, 16 (displaying a “receidatéstamp of June 23,
2016, on the IFP Complaint, which was signed June 20, 2016). Therefore, the complaint
submitted with the IFRpplicationwas not timely filedo dlow for tolling while the Court

consideredhe plaintiff's IFP applicatiorf Becausette only document filed befothe statute of

4The Court agrees with thilefendantseeDef.’s Mem. at 5, thagven if the‘received” stamp on thglaintiff's IFP
applicationis erroneous, and the IFP application was actdigdlgt on June 6, 201&hedate thatt was signegdthe
attached emplaintcould not possibly have been filed before it was signed on June 20 a2@lhaia complaint
mustaccompany an IFP applicatiémtoll the statute of limitationsSeeRuiz, 763 F. Supp. 2d at 178ee also
Washington v. White231 F. Supp. 2d 71, 75 (D.D.C. 20@®Jalton, J.)defining the tolling period as beginning at
“the time acomplaint and an applicatidn proceedn formapauperisare received by the Court”) (emphasis
added).




limitations periodexpiredwas the civil over sheet, without an attached complaime, plaintiff
did not timely file hefTitle VIl and ADEA claims
B. Equitable Tolling
Thestatute of limitationgperiod for Title VIl and ADEA claimss non-jurisdictional, and
thereforethe “timely filing requirement is subject to equitable tolling, even in suits against the

government.”McGary v. HessleRadelet 156 F. Supp. 3d 28, 33 (D.D.C. 2016) (citing Irwin v.

Dep't of Veterans Affairs498 U.S. 89, 95 (1990)However, “[tlhe ourt’s equitable power to

toll the statute of limitations will be exercised only in extraordinary and dbrefccumscribed

instances,’Mondy v. Sec’y of the Army, 845 F.2d 1051, 1057 (D.C. Cir. 1988}h asvhere

a claimant has received inadequatéice, . . . where a motion for appointment of
counsel is pending and equity would justify tolling the statutory period until the
motion is acted upon, . . . where the court has led the plaintiff to believe that she
had done everything required of her, . . . [or] where affirmative misconduct on the
part of a defendant lidd the plaintiff into inaction,

Baldwin Cty. Welcome Ctr466 U.S. at 151Equitable tollingalso may be appropriate where a

pro seplaintiff has exercised due diligence in attempting to file her claim in a timely mamner,

the late filing was purely a result of court administrative defggeWilliams v. Ct. Servs. &

Offender Supervision Agency for D.C., 840 F. Supp. 2d 192, 197 (D.D.C. 2012) (finding that the

pro seplaintiff “diligently pursued his claim” by “refil[ing] his complaint within three four

days of receiving notice” that his IFP motion had been denied “by contacting—on his own
accord—the Clerk’s Office to check on the status of his motion”). The Supreme Court has made
clear, however, that “the principles of equitable tolling . . . do not extend to what is at bes
garden variety claim of excusable negledtwin, 498 U.S. at 458. Andhé plaintiffbears the

burden of demonstrating a basis for equitable tolli@geMcAlister v. Potter, 733 F. Supp. 2d




134, 143-44 (D.D.C. 201@jinding thatequitable considerations were not applicable because
the plaintiff failed to explain or raise an excuse for her late jiling
Members oflhiis Court have consistently held that, where the plaintiff does not explain

her untimely filing the Court need naiddresequitable consideration§eeHorsey v. Harris

953 F. Supp. 2d 203, 211 (D.D.C. 2013) (finding that equitable tolling did not apply because
there washo explanationsserted by thpro seplaintiff for heruntimely filing); Brown v.
Vilsack, 866 F. Supp. 2d 23, 27 (D.D.C. 2012) (*Absent any showinghepfo sg plaintiff

that[the] tolling of the limitations period is warranted, the filing of the instant complaint is

untimely . . . ."”);_Miller v. Rosenker, 567 F. Supp. 2d 158, 161-62 (D.D.C. 2008) (declining to
apply equitable tolling because the seplaintiff “failed to meet hidourden to c[o]jme forward
with any evidence showing [an appropriate situation for the application of equdhibig]t).

Turner v. Shinsekilustrates arexceptionto this general rule See824 F. Supp. 2d 99

(D.D.C. 2011) (Walton, J.). In that caskepro se paintiff timely filed a omplaint,_id. at 111,
that was deemed “deficient due to the plaintiff's failure to properly nameauiép in the

caption, properly sign the Complaint, submit the requisite number of copies, and useeitie cor
civil cover sheet,” idat 108 Theplaintiff then refiled the corrected complaint after the statute
of limitations period endedSeeid. This Court ruled that, despifge plaintiffs failure toraise

the issue of equitable tollingguitable tolling wasvarranted becausfu]nlike a party who has
missed the deadline basedtbe failure to exercise due diligence to preserve his legfatsti. . .
the plaintiffhere was apparently aware of the deadline and sought to initiate a civil case withi
the alloted time period.”ld. at 111-12.Thereforethis Courtappliedequitable tolling

principles to conclude that tipdaintiff timely filed his claims Id. at 111.



Unlike the plaintiff inTurner,the plaintiffin this casdailed to filea complaintwithin the

statute of limitations perigéhnd thusshedid not “exercise due diligende preserve [her] legal
rights” 1d. Thereforethis situationis more analogous to the “garden variety claim of excusable
neglect” described ifrwin. See498 U.S. at 458. Moreover, thkaintiff has not raised thesue
of equitable tollingor explained why her complaint was filed lat&ee generallyl.’s Opp’n.
To the contraryshe maintains that her complaint was timely fil€geid. at 3. Therefore, the
Court concludes thahis case does not rise to an “extraordinary” circumstances that justéies th
application of equitable tollingSeeMondy, 845 F.2d at 1057. Accordingly, the Court
concludes that it must dismiss the plaintiff's Title VIdasADEA claims because they are
untimely.
C. Section 1981 Claims

Counts I, I, and V, which allege discrimination on the bases of race, color, and
retaliation respectivelyalthough not timely under Title VIgre timelyunder § 1981. Section

1981, whichprohibits racial discriminationalso prohibitsetaliation. SeeCBOCS West, Inc. v.

Humpbhries, 553 U.S. 442, 457 (2008) (finding that § 198%&slap with Title VII protections is
permissible and “consequently hold[ing] that 42 U.S.C. § 1981 encompaaises af
retaliation”). Although § 1981 does not contain an explicit statute of limitations peyéad,
generally4?2 U.S.C. § 1981, “in the District of Columbia, the applicable statute of limitations
period is three years . . . [where the] claims challgtigeplaintiff's] non-selection for various

positions,” Kargbo v. Nat'| R.R. Passenger Corp., __ F. Supp.3d __, , 2017 WL 104{7241

*3 (D.D.C. March 17, 2017) (Walton, J.) (citing D.C. Code § 12-301(8) (2@3®alflishing the
catchall statute of lintations period as three yearspecause the Bureau’s hiring

announcements originated from its Disto£tColumbia (“District”) office, seeCompl., Ex. 2

10



(memorandum dated Sept. 11, 2013) at 1;Hd. 4(memorandum dated Nov. 19, 2013) at 1; id.,
Ex. 6 (memorandum dated Nov. 22, 2013) ahgDistrict’s threeyear statute of limitations
period applieso the plaintiffs§ 1981claims

Section 1981 does not require exhaustion of administrative remgelgegenerally?2
U.S.C. § 1981, and the three-year statute of limitations period begins to the dateof each
nonselectionseeKargbg  F. Supp. 3dat __, 2017 WL 1047241, at *3. Thesalbse the
plaintiff filed her Complaint on July 18, 201&eCompl. at 1eachinstance of alleged
discriminatory non-selection must have occurred on or after July 18, 2013, to be actiomable. A
al of the nonselectionsat issue occurred betwe8eptember 2013 and January 2014€i8.,
Ex. 2 (memorandum dated Sept. 11, 2013) at 1 (awarding Dal#spto DeOndra Wheeler);
id., Ex. 6 (memorandum dated Nov. 22, 2013) at 1 (awarding Fort \(Wasthonto Sherry
Perales)id., Ex. 4 (memorandum dated Nov. 19, 2013) @isfing the norselection date for the
Washington, D.C. position as Oct. 201i8), Ex. 1 (Affidavit of Elvenia A. Latson (“Latson
Aff.”)) at 14 (describing notice of naelection for the Tampaosition on Dec. 4, 2013); id., Ex.
1 (LatsonAff.) at 18 (describing two notices of non-selection for participation in Ingustr
Operatios Interviews on Jan. 17, 2014, and Jan. 21, 2014). Therefore, Counts |, I, and V are
timely filed pursuant to § 1981.

V. CONCLUSION

For the foregoing reasons, the Court concludes that it must dismiss with prejutiieir
entiretyCounts Ill and 1Vof theplaintiffs Complaint which allege discrimination on the base
of gender and agbgecause the plaintiff failed to file her Complavithin the ninetyeaystatute
of limitations period applicable to Title VIl and ADEAaims andequitable tollingcannotobe

applied to save these claifmscause the plaintiff has not raisedr can the Court discerany

11



equitablereason to toll the statute of limitationSor the same reasons, the Court must dismiss
with prejudice the components of Counts I, I, and légihg violations of Title VII. The
components of Counts |, Il, andtiat alle@ violations of § 1981, on the other handreve

timely filed because each alleged incident of discrimination or retaliation occurred i
threeyear statute of limitaties period. Therefore, the defendantsotion to dismiss is granted
with respect to the plaintiff's Title VIl and ADEA claimand denied with respect paintiff's

§ 1981 claims ifCounts I, I, and V

SO ORDERED this 23rd day of June, 2017.

REGGIE B.WALTON
United States District Judge

5The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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