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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICAgt al,
Plaintiffs,
V. Civil Action No. 16-1493 (ABJ)

ANTHEM, INC,, et al,

N N N N N N N

Defendants.

)
MEMORANDUM OPINION

Anthem and Cigna, the nation’s second and third largest medical health insuraiecs, car
have agreed to merge. They propose to create the single largest seller of mealitedre
coverage to large commercial accounts, in a market in which there are onhafaunal carriers
still standing. The United States Department of Justice, eleven states, arsiribeddColumbia
have sued to stop the merger, and they have carried their burden to demonstrat@itbpb teel
combination is likely to have a bstantial effect on competitiom what is already a highly
concentrated market. Therefore, the Court will not permit the merger to garéorw

Judgment will be entered in favof the plaintiffs ortheir first claim, and the merger will
be enjoined due to its likely impact on the market for the sale of health insuranceidodina
accounts™ customers with more than 5000 employees, usually spread over at least twe states
within thefourteen statewhere Anthem operates as the Blue Cross Blue Shield liceBsethe
Court does not need to go on to dedide question of whether the combination will also affect
competition in the sale to national accounts within the largegrgehic market consisting of the
entire United StatesThe Court also does not need to rule on the allegations in plaintiffs’ second

claim that the merger will harm competition downstream in a different product maHessale
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of health insurance tttarge group” emplgers of more than 100 employaaghirty-five separate
local regions within the Anthem stateBut the evidence has shown that the proposed acquisition
will have an antompetitive effect on the sale of health insurance to large gnoapseast one of
those markets: Richmond, Virginia. Finally, given the ruling against the méngeCourt need

not reach the allegations in the complaint that the merger will also harm competiticaopis

the maket for the purchase of heattireservices from hospitals and physicians in the same 35
locations.

What follows is a summary of the ruling on the first claim in the complaiihie Court
findsfirst that the market for the sale of health insurance to national accounts is a prapeny dr
product market for purposes of the antitrust laws, and thdbthieen statesr which Anthem
enjoys the exclusive right to compete under the Blue Cross Blue Shield bannaseamplevant
geographic market for that product.

The evidence demonstrdtethat large national employers have a unique set of
characteristics and needs that drive their purchasing processes and deciditre, the industry
as a whole recognizes national accounts as a distinct makketess after withess agreed that
thereare only four national carriers offering the broad medical provider networkscandrd
management capabilities needed to serve a typical national acédasaioly, both Anthem and
Cigna have established business units devoted to national accourtteessndeparate profit and
loss centers each have their own executives, sales teams, and customer seovicel p@rhile
various brokers and insurance carriers may draw differing lines to define the besirafaa
“national account,” the government’s use of 5000 employees as the threshold is mongiste

how both Anthem and Cigna identify the accounts within their own compaieseover, when



measured against the appropriate legal standard, the government’s definitionffigeenisto
include reasoable substitutes and to fairly capture the competitive significance of oturgps.

The geographic market also passes the legal test since the Blue Cross Blue Shield
Association rules have a significant impact on the commercial conditions guyeinaisale of
medical coverage to national accounts, and Anthem’s exclusive territory is tbexequisition
will have a direct and immediate effect on competition.

Next, the Courfinds that plaintiffs havestablished that the high level of concentration
this marketthat would result from the merger is presumptively unlawful under Ut
Department of Justice afeéderal Trade Commission Horizontal Merger Guidelines, which courts
regularly consult for guidance in these casdse evidence has alsomsin that the merger is likely
to result in higher prices, and that it will have other anticompetitive effects: it will elintimate
two firms’ vigorous competition against each other for national accounts, rddicember of
national carriers available respond to solicitations in the future, and diminish the prospects for
innovation in the market.

Within the national accounts market, health benefits coverage is a diffi¢edntroduct,
which means that individually customized policas sold tocustomes oneat a time—in this
casethrough a bid solicitation proces®ational account customers evaluate responses to their
requests for proposals based upon a number of factors, including the amourfees ttiearged
by each carriefor claims adrmmistration servicesthe quality and breadth of the carriemedical
provider network;the extent of the discountke carrier has negotiated witthose providers;
whether the carrier is willing tguarantee that the customer’s medical costs wilimotase by
more thara particular percentagand other features of interestany particulacustomer. The

expert testimony as well as the firms’ internal documents reflect that white#rtends to enjoy



superior discounts, the two companies are aiing heaeto-head with respect to many of the
otheraspects of their offerings, all of which can factor into the employer’sdogaper employee
for medical benefits

The defense came forward with evidence to rebut the presumption, shifting theliackien
to the government, but the Court concludes based on the entire recqidithtéfs have carried
their burden to show that the effect of the acquisition may be to substantiatly tesapetition
in violation of Sction 7 of the Clayton Antitrust Act. Defendants insist that customers face an
array of alternatives, and that there are many new entrants poised to shake apk#ie Bat
entering the commercial health insurance market is not such an easy prop@sitiomhile third
party administrairs and new insurance ventures béagnched by strong local healthcare syste
may be attractive to smaller morelocalized cusimers, it became quite clear from the evidence
that the larger a company gets, and the more geographically dispersed dgeemjplecome, the
fewer solutions are available to meet its network and administrag®es. Thus, regional firms
andnew specialized “niche” companiggat lack a national netwodse notviable optiondor the
vast majority of national accountsnd heywill not ameliorate the anticompetitive effects of this
merger.

While defense economists theorized that large customers are free to “slicaidhence
business and contract with multiple carriers to cover different geogragioniseand employee
preferences, the record shows that thersabstantiatosts and administrative burdens associated
with fragmentation, semployers do not elect to do it vesften The national accounts that do
slice tend to use no more than two camigs, usually amsen from amonghe big four national
carriers and possibly a particularly strong regional option, sui&taiger,the uniquely popular

health maintenance organizationCalifornia Anthem and its expertsade much ofhe advent



of private exchanges sets of prepackaged plans tiaffiord customershe opportunity to offer
their employees a choice of seveogltions —but thosehaveproved to be largely just another
vehicle for delivering thenajornational carriers’ products tbe market The defenseepeatedly
drew attention to the existence of third party administrators, prespErsored plans, and other
specialty firms that haveecently begun to populatke insurance marketplac8ut to the extent
these sacalled new entrants and competitore awned by, teamed with, rent networks from, or
funnel business to the bigur national carriersthey do not alter the coraptive landscape, and
in fact, they represent multiple additional arenas where the constrictiomepgtition will be felt.

Anthem has taken the lead in defending the transaction, and it contends that any
anticompetitive effects will be outweighed by the efficiencies it will genefafmints, in partfo
substantial general and administrative (“G&A”) cost savings that have begttpd to be
achieved through the combination of the two compamiaesl the centerpiece of its defense is its
contention that Anthem and Cigna national account customers will save a combinetldotal
$2 billion in medical expenditures becausegr@ members will be able to access the more
favorable discounts that Anthem has negotiated with its provider network, Anthem raewibe
have the benefit of any lower rates that Cigna has obtained, and those costs areqgbigidhyire
the employers. Int®rt, Anthem maintains that the overriding benefit of the merger is that the
new company will be able to deliver Cignd&ghly regardedraluebased products at the lower
Anthem price.

But the claimed medical cost savings are not cognizable efficienoies thiey are not
mergerspecifiG they are not verifiable, and it is questionable whether they aieiéeffies” at

all. And the projected G&A efficiencies suffer from significant verificapwablems as well.



The law is clear that a defendant must bstibstantiate any claimed efficiencies and
demonstrate that they arenergerspecifig” which means that it must show that the savings cannot
be accomplished by either company alone in the absence of the proposed nBrgere,
Anthem and Cigna have already obtained the provider discounts aldree medical network
savings are nahemgerspecificbecause they are based upon the application of existing discounts
to an existing patient population that the companies have already delivered to thergrthaede
calculations do not depend upon the expectation that the volume of patiémtsredse by virtue
of the merger

Furthermore, it is plain that the companies do not have to merge for customers to be able
to access Anthem’s lower provider ratesny customershat value the discounts alewther
aspects of the contractual arrangeittan choose Anthem as their carrier todAg. the Anthem
executives responsible for the integration agreste of the most likely mechanisms to be
employed to achieve the savingthe “rebranding’of Cigna customers as Blue customers no
differert from Anthem’s ongoingnarketingof its products on a dailyasis. Also, there is nothing
stopping Anthenfrom improving itswellnessprogramsor any other offeringshat Cigna now
does betterpn itsown.

It is also questionable whether Anthem’s abit drive a hard bargain with providers by
virtue of its size can be characterized as an “efficiency” at all. The Guidelines deéffiei@ancy
as something that would enable the combined firm to achieve lower costs fon g ggreity and
quality of product. Here, the combinédn will not be selling healthcare. Itproduct”in the
national accounts marketas Anthem has emphasized since the @iest of the tria—is “ASO’
or “administrative services orilycontracs, which include claims administration, claims

adjudication, and access to a network of health providwghere is no evidence that the claimed



network savings will arise because the cost of what the merged firm prpdondeshat it sells in
the relevant marketyill go down.

Anthem characterizes this scenario asipplyside efficiencyresulting from the merger
butit has not shown that there is anything aboutnieeecombinationof the carriers’ two pools
of patientsthat will enable doctors or hospitdts treatpatients more expeditiously or at a lower
cost. Since the medical cost savings will not be accomplished by streamliningotfientsi
operations, creating a better product that neither carrier can offer alaeeroby enabling the
providers to operate more efficiently, they do not represent any “efficiématywill be introduced
into the marketplace.

Anthem is asking the Court to go beyond what any court has done béfobéess this
merger because customers may end up payisdddsealtbare providers for the services tklae
providersdelivereven thoughhe sameustomers are also likely to end up paying more for what
the defendants sell: the ASO contracts that are the sole product affehedmarket at issue in
this merger. It asks theCourt to do this because it is the insurers tiegotiate then-network
provider discountsaccess to those rates is part of what the customers are buying wnhényhe
health insurance, and medical costs account for the overwhelming padréiog custmer’s total
healtltare expenditureln short, Anthem is encouraging the Court to ignore the risks posed by the
proposed constriction in the health insurance industry in the relevant marketgmouhds that
consumers might benefit from the large sizéhaf new company in other ways at the end of the
day. But this is not a cognizable defense to an antitrust case; the antitrust lawsignedi¢o
protect competition, and the claimed efficiencies do not arise out of, or facititatgetition.

Moreove, Anthem’s own documents reveal that the firm has considered a number of ways to



capture the network savings for itself and not pass them through to the customersistedn
court that it would

Anthem argues that even if expanding access to modigcounts does not technically
gualify as an antitrust efficiency that can offset anticompetitive effacésdwllarfor-dollar basis,
it is a factor to be taken into consideration in assessing the overall impact afex mex market
where it is universally acknowledged tlyiowing costs must be controlledn short, the Court
should decide that thpressure thenerger would place on providers would be beneficial to
consumers in generaBut the record created for this case didlvegin to provide theaformation
neededo revealwhetherall providers no matter their size, location, or financial structure, are
operating atomfortablemargins well above their costss Anthem’s expert suggested, or whether
Anthem'’s use of its market power to streaign providers would reduce theaiity or availability
of healtltare as the plaintiffs alleged. And the trial did not produce the sort of record that would
enable the Court to make nor should it make- complex policy decisions about the overall
allocation of healthcare dollars in the United States.

More important, Anthem has not been able to demonstrate that its plan is acloeviaale
it will benefit consumers as advertisedne of the other key strategies Anthem intends to employ
to geneate the claimed savings to unilaterally invoke provisions in provider contracts that
require physicians or facilities to extend Anthem’s discounted fee schedulthten&s affiliates.
But even the Anthem executives have expressed doubts that the providers will tgkegtdisin,
and they have acknowledged that they have no plan in hand for whether they will proceed by
rebranding on the customer side, by renegotiating contracts on the provider sidentorbing

these affiliate clauses in any paniar situation.



There was also considerable testimtmt an enforced reduction in fees paid to providers
through rebranding or contractual mechanisms could erode the relationshipsnbiesueers and
providers. It would also reduce the collaboratithat industry participants agree is an essential
aspect of the growinggend to move from @ure feefor-service basedystem to a more value
based model as a means of both lowering the cost and improving the outcome of the afelivery
healthcare in thisountry. And here, the Court cannot fail to point out that it is bound to consider
all of the evidence in the record in connection with the question of whethaetiger willbenefit
competition, andn this casethatincludes the doubt sown into thecord by Cigna itself

This brings us to the elephant in the courtrodmthis case, the Department of Justice is
not the only party raising questions about Anthem'’s characterization of the eut€time merger:
one of the two merging parties is alsctieely warning against it. Cigna officials provided
compelling testimonyndermininghe projections of future savings, and the disagreement runs so
deep thaCigna crossexamined the defendants’ owrpert and refused to sign Anthem'’s Findings
of Fact ad Conclusions of Lawn the grounds that they “reflect Anthem’s perspective” and that
some of the findings “are inconsistent with the testimony of Cigna witnes8esiem urges the
Courtto look away and it attempts to minimize the merging pa'téifferences as a “side isstia
mere “rift between the CEOsBut the Court cannot properly ignore tieenarkableircumstances
that have unfolded both before and during the trial.

The documentary record and the testimony reflect that theerger integrigon planning
that is necessary to capture any hefiedsynergies is stalled and incompletduch of the work
has not proceedgaastthe initial stageof identifying goak and targets to actualbpecifying the
steps tdoe taken jointly tamplement them Moreover, the relationship between the compaisies

marked by a fundamental difference of opinion over the effect the Anthemgstitatimpose



lower rates on providers and move members away from Cigna’s network will have on the
collabordive model of care that is central to the Cigna braBath Cigna witnesses and providers
have testifiedhat effective collaboration requires more of the physicians and hospitals, and they
expect to be paid for it, and the engagement with members toumpehaviors that can affect
wellness requires an investment of resources on the part of the in&liref this raises serious
guestions about when, how, and whether the medical savings can be achieved, whethér the G&
savings can be verified, and whether there is any basis in the record to believeogy thision
being put forward by Anthem of a new national carrier that delivers the Cigna pradhet a
Anthem price.

In sum, he theme of Anthem’s defense is that its greater ability to commanaldisc
from provides will save customers money at the end of the day. At the same time, Cigna says
that its collaboration with providers will save customers money at the end ofyth® @éntiffs
take the position that customers should continugateea choice between these options, and the
Court agrees.

While Anthem has alsmoved to incorporate qualignd cost savings incentives into its
provider contracts, Cigna has soutghtlifferentiate itself with its approattwards reducingosts
by increasig health. Its message ishat better information and clinical management on the
provider side, along with encouraging behaviors that support health on the patientnsidduca
a patient’s need to be hospitalized or undergo expensive medical procadalteand that this
decrease in utilization will reduce the total medical cost per employee overRonéhis reason,
some customers prefer Cigna notwithstanding its discount disadvantage, and theemea
testimony frommedical personnghat theapproach is workingEliminating this competition from

the marketplacevould diminishtheopportunity for thdirms’ ideasto be tested and refined, when
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this is just the sort of innovation the antitrust rules are supposed to fGstesidering all ofliese
circumstancesand for all of the reasons set forth in greater detail in this opinion, the Court is
persuadedhat the merger should not take place.
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BACKGROUND
The Parties and Proposed Merger

Anthemis “one of the largest health benefits companies . . . in tlitedJStates, serving
38.6 million medical members through [its] affiliated healtanp as of December 31, 2015.”
PX 125,Anthem SEC 14 Filing, Feb. 19, 2016, at 48t offers medical healthcare benefits to a
variety of customers including individuals, large and small employers, and¢afidkdnd Medicare
enrollees.PX 125; PX701. The companywhichis based in Indianapolis, Indiana,a member
of the Blue Cross Blue Shield Association CBSA”), an association of thirtgix health
insurance companies licenstedusethe Blue Cross and/or the Blue Shield bian8eeSwedish

(Anthem) Tr.222 Anthemholds the exclusive license to use Blaee brands in all or part of
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fourteen states. PX25 PX 7011 Anthem also ownand operateson-Blue Crossntities which
market health coverage under thmerigroup, SimplyandCareMorebrandsn other statesPX
125.

Cigna isa health services company based in BloetdfiConnecticut.PX 701 It offers
products and services to customers, including large employers, in thetdifg and the District
of Columbia, as well as health benefits to employers internationally, operatimy éthan thirty
countries.CignaAnswer [Dkt.144] § 11;CignaSECL0-K Filing, Feb. 25, 201,6°X 284;DX 333.

It coversapproximately thirteen milliomedicalmembers in the United States. Cigna Answer
11. Cigna also offers variouspecialty products and servicesjch asbehavioral health,
disability insurance, and dentahd visioncoverageamong othersSeePX 284.

On July 23, 2015, Anthem and Cigna entered into an Agreement and Plan of Merger, which
their separate shareholders approved on December 3, 20139.25PRX284. According to
Anthem, the transaction is valued at approximately $54.2 billionhefntAnswefDkt. 15] { 1.
The planned equity ownershipthe combined company is to bemprised of approximately 67%
Anthemshareholders and 33% Cigna shareholdexs126 andthe new firm is slated tprovide
medical coverage tmore tharfif ty-three millionpeopleacioss itscommercial and government
segmentsDX 325.

The two firms are bound by their merger agreement through April 30, 8¥eAnthem’s

ReplyMem. inSupp. of Mot. for Expedited Status Conf. [Dkt. 1But since the initial decision

1 The fourteen Anthem service areas are California (Blue Cross licege Colorado,
Connecticut, Georgia, Indiana, Kentucky, Maine, Missouri (excluding tbatyties in western
Missouri), Nevada, New Hampshire, New York (excluding certain areas), Mniginia
(excluding certain counties near Washington, D.C.), and Wisconsinl2®X Throughout the
trial, the parties have referred to these territories as the Anthem “statesthengh Anthem does
not have an exclusive license for all fourteen statetheir entirety, and the Court will use that
designation in this opinion.
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to merge was announced, the relationship betweeparties has startéal fray. In De@mber of
2015, the companidsegan to exchange letters and emails related to the integssigoag, PX 2,

PX 8, and they grew more heated over tiriarough its CEQJospeh SwedishAnthem expressed
concerns about the pace and quality of the integration effort and the amdatat ahd infanation
that was beinghared PX 1; PX 3; see alsoSwedish (Anthem) Tr323. Meanwhile,Cigna
complained that Swedish was improperly reducing the rolethieaturrentCigna CEQ David
Cordani,would playin the new company X 4,and it took issue with Anthem’s approach towards
medical providers and its plans for the movement of members from Cigna to thenfted
Cordani(Cigna)Tr. 492-93. By April of 2016, Cigna’s participation in the integration activities
had slowedPX 725,and when thisawsuitwas filed,it stopped altogetheiSeeSchlegelAnthem)

Tr. 141213, 143%+32. By July 2016 counsel forthe wo companeés began writing letters
accusingthe other party of ieaching the merger agreemer@ee, e.g.PX 16;PX 17; PX 18;
PX19.

I. Procedural History

On July 21, 2016, lpintiffs the United States, the States of California, Colorado,
Connecticut, Georgia, lowa, Maine, Maryland, New Hampshire, New York, and Tean#ss
Commonwealthof Virginia, and the District oColumbia sued to goin the merger Compl.
[Dkt. 1]. Haintiffs allege that the Anthetr@igna merger will violat&ection 7 ofthe Clayton Act
15 U.S.C. § 18because it will harm competition in the sale of commetwalthcareinsurance
to two groups of customersnational accounts” and “large group employers.” Compl. { 8.

In their first claim, plaintiffs allege that the acquisition will harm competition in the sale
of health insurance to national accoumghwithin ageogaphic market consisting of the fourteen
Anthem states and in a market consisting of the United States as a Wbaoigl. ] 19-37.The

second clainalleges anticompetitive effects in the market for the sale of health benefits @verag
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to largegroup employers in 3Separatdocal regions within those stat&sompl. 38-50 And

in its third claim, plaintiffs allege that the newly formed company will use its marketrpgowe
pressure doctors, hospitals, and other providers to lower their prices,mertiEwill result in
harm to competition in the market for therchase of healthcare servicesa monopsony, in the
sane thirty-five geogaphic markets.Compl. {1 64—-75.

Anthem answered themplaint on July 26, 201@&ndCigna aswered on September 19,
2016. Extensive discovery was undertaken on an expedited schedule under the supervision of a
Special Master appointed by the Court with the parties’ consseeOrder Appointing Special
Master [Dkt. 66], Scheduling Order [Dkt. 68hterim Case Mgmt. Order [@k74]. The Court
divided the presentation of evidence at trial into two phaikedirst dealing with the effect the
merger on competition ithe sale of commercial insurance to national accoants the second
dealingwith bothits effect on compéton in thesale to largegroup employer accounts the
thirty-five markets and the purchase of healthcare services from providers in those n@ntets.
Am. Order Appointing Special Master and Final Case Mgmt. Order [Dkt. 196] at 4.

The bench trial gan @ Novembe21, 2016andended on Januad; 2017. The parties
presented sixteefact withessem Phase | anthirteenin Phase llalong with deposition excerpts
from more than 100 individualsPlaintiffs presentethe testimony of two experts, one of whom
testified in both phasesAnthem profferedhree experts who each testified twickach side
introducedmore than 800 exhibit®n each phase of the trial, ardch side submitteivo sets of

proposed findings of fact and conclusions of law. [Dkt. 401, 404, 41§, 417

2 Plaintiffs also initially alleged that the merger would harm competition for the $ale o
individual insurance policies on the public exchanges, Compl. 835but they sulejuently
dismissed that claimSeeStip. re Pls.” Allegations Concerning the Sale of Individual Insurance
Policies on Public Exchanges [Dkt. 163].

16



[I. Overview of the Commercial Healthcare Industry

This case does not involve healthcare obtained through government programs such as
Medicare or Medicaid, or health insurance sold to individuals either directly or theopgblic
exchange. The allegations that were tried relate solely todbmmercial market the sale of
medical benefits coverage to employef@ analyze the antitrust implications of the acquisition
it is necessary to have a general overview of how the commercigh reslirance industry
operates

A. The customers

Millions of people in this country obtainehlthcarensurancefor themselves and their
dependents through their employe@mmercial healtinsurancesold to employers regulated
by stateand federabtatuts;® state laws draw a distinction between healthcare insurance sold to
“small group” and “large group” employers. Goulet (Anthem) Depl63 In forty-six states, a
small group employer is defd as an employer with two to fifty employees, and in the remainder,
small group employers are defined as having up to 100 emplo8eeBailey (Cigna) Dep. 59
60; Goulet (Anthembep.14-15 Employers with more than fifty or 100 employees, respectively
are considered “large group” employers. Goulet (Anthem) Degl@.5This case concerns the
sale of commercial healthcare insurance to large group employers; the emplayebsiran
dependentsrho arecovered by the plans are referred to as “member&amered lives.”

Because purchasing healthcare coverage can be a complex process, paffocubade
group employers, these customers often work with consultants and insurances.brdke

consultants assist with determining and ranking the em@ogeeds, identifying the firms that

3 The federal Affordable Care Act imposes penalties on large group emplbgéefait to
meet certain mimhum value and affordability requirements. 26 U.S@980H(b)(1), (c)(3).
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can meet those needs, issuing requests for proposals (“RFPs”), negotiatingevidp bidders,
and making a final a contract decision. Abb@T\W) Tr. 65-66.

Within the industry, drge groupemployers are generally divided intiovo categories
according to sizeandthe largeeentities withinthe large group segmeatereferred to asnational
accounts.” The term is not defined by regulation, and the threshold used varies, buy indust
participantsgenerally define national accounts by the number of individuals they employ, and
many include a requirement that the employees reside in more than ondbtaig.(WTW) Tr.
157-58.Regardless of the numerical limits they apphgurance carriers, ceunltants and brokers
tend to market, serviceand account fotheir large group accounts and national accounts
separately.

B. The plans

What health insurance carriers offer employers is a combination of caimisistration
services ad access to a netwoof medical cargrovidersthathave agreed to treat teenployees
and their dependentt a discounted rateAbbott (WTW) Tr. 7475. Commercialinsurance
carriers provideemployers withthesenetworks andservicesthrough two types of plansully-
insured plansand selfinsured plans Selfinsured plansare also known as “ASO,” or
administrative services onlplans. Id.

In either casgthe insureprocesses anadjudicates the memberdaims. Fully-insured
and ASO plans differ, thoughuyith respect tavho pays thanedical costs and therefdoears the
risk connected with thoseosts In fully-insured plans, it is the insurer’s obligation to cover the
healthcare costs incurred by the employees and their dependents in additiomristering the
claims. Thus it istheinsurerthatbears the risk ofhe membersiedical costs, and it prices the

premiums accordinglyAbbott (WTW) Tr. 69.
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In selfinsuredplans, the employarkes onthe risk of the medical costs itselAbbott
(WTW) Tr. 690. It pays the insurean ASOfee in return for both thaccess to thprovider
network andclaims administration and adjudication serviceBut the employer payshe
healthcare costéirectly, usually by funding a bank account from whicé thsurer pays the claims
as they arsubmitted by the providers. Abbott (WTW) 74 Therefore ASO fees are lower
than full insurance premiumsAbbott (WTW) Tr. 175 seeHayes (Aetna) 281 Larger
employers tend to purchase ASO plans becausectregpread thesk of the medical costs over
a larger number afovered liveg' and smaller employers tend to purchase full insurance because
they cannot.

Finally, employers may purchase ancillargducts such afental coverage and behavioral
health coerage from insurerssavell as other servicegcludingemployeewellness programs,
data analytics to help employers and providerderstand and manage their healthcare costs, and
the technology to deliver claims information to memisestronically. Generally speaking, the
larger and more sophisticated the employes, rtfore customization it will seek when soliciting
proposals from insurersAbbott (WTW) Tr.77.

C. The networks

Access to a network of medical care providers is an essential component of any cammerci
health insurance planlnsurers create networks/ enteringinto contractual arrangemenisth
hospitals, doctors, and other healthcare professionals thvahigh the providers agree to accept
payment for servicesuppliedto plan memberat a discount in return for the volume of patients

thatthe carrier willdeliverto them as imetwork providers Drozdowski (Anthem) Tr. 164314.

4 Employers may also purchase stops insurance to cap their healthcare expenses at a
particular level if they suffer any unusually large clainfSeeAbbott (WTW) Tr. 69; Arche
(HealthSMART Benefit Solutions) Dep. 35—36.
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Employeeswvho receive care from owtf-network providers face higher fee schedules with no
discounts,Kertesz (Anthem) Tr. 5380 the breadth and depth of a carrier's network factors
heavily into an employer’s contracting decision.

Anthem gains access to a national networkts customerdy virtue of its membership in
the Blue Cross Blue Shield Assamma. Association members enjoy an exclusive license to
market insurance under the Blue brands within their individual territories, aredotfee no two
Blue companies will ever bid on the same large group or national account, and nicd3ised
may bd on an account headquartered in another licensee’s state without receiving a ‘made” fr
that carrier. Bills (Anthem) Def®0, 85, 207—-09.

An important feature of the Blue Cross Blue Shield Association is the BlueSyatem.
Members of any Blue planthose who carry a “Blue card”are entitled to access the providers
in the Blue networks in every stadé the innetwork rate. Swedish (Anthem) Tr. 22G. The
Blue Card network is the largest national provider network in the country. PX 208; PX 367.

Blue plans refer to members whose employers are located within their ddenstries
as “home” members, and members who receive services through the Blue network outside of t
plans’ service area as “host” members. Poggkythem) Dep. 89; PX 125. Anthem has
approximately 13 million national accounts members, including both home and host members
Pogany (Anthem) Dep. 87Like all other members dhe Blue Cross Blue Shieldlssociation,
Anthem receives Blue Card feérnetwork access and administrative services when it “hasts”
member of another Bluegt PX 125. With its fourteen states, Anthem has the largest exclusive
territory of any Blue Cross licensee; the second largest licensebehagdusive rights to Be

Blue products irffive states Swedish{/Anthem) Tr.222.
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D. Other industry participants and options for employers

There are additional options for employers purchasorgmercial health insurance that

are of significance ithis case

Slicing: When acompany employs workens multiple parts of the country, it may choose
to purchase a plan from a single carrier with a broad enough network to seitge all
employees.These carriers include Unitétealthcare, Cigna, Aetna, and Anthem, with its
Blue Cross Blue Shield network. Or, it may choose to piece together severdr@hans
multiple carriers either national or regional, that offettractivenetworks in thespecific
areas where the employees reside. This practice is referred to as slicingydtsumay
also slice insuranceauBiness across types of plans, to atleemployees ahoice between
more than one carrier with distinctive offerings or cost structukebott (WTW) Tr. 85

86.

Private Exchanges:In recent years, several of the laogasultants in the health insurance
industry have begun contracting with local, regional, and national insurers to pbetoget
packages of standard plans available in particular geographic areas, and! tivemsas

a whole to employers as an altermatito purchasing coverage directly from a single
insurer. Sharp (AoRewitt) Dep.10-11 Private exchangegive employers aneans to
offer employees choices among plamshout assuminghe burden of contracting with
multiple carriers.Id. Aon Hewitt, Willis Towes Watson, Mercer, and Buck Consulting,
owned by Xerox, are large consulting firms ttiedt operate national private exchanges,
Kertesz (Anthem) Tr. 66563, and in response to this “disintermediation” by the
consultants and brokerSchumacher (United) Dep. 114; Hayes (Aetna) Dep. 288,
national carriers have begun building and marketing their own exchaaggdoyees who
choose Anthem or Cigna through an exchangeaveredmembers who may access the
network providers.

Direct Contracting: Some very large and centralizexhployerssuch a8oeing and Intel,
have broughthe task of negotiating slcounted healthcare serviceshiouse by‘direct
contracting” with providers for discounted services, bypassing commensaters’
networks. SeeDX 9; Abbott (WTW) Tr. 122Bisping (Caterpillar) Dep.7-20. Someof
theseemployers utilizeconsultants to negotiate discounted rates for tlsefowdur Tr.
1351-52 andthen retairthird-party administrata (“TPA”) to administerand adjudicate
their employeeshealthcare claims.Others work with national carriers to create and
administer the network. Kendrick (Anthem) Tr. 1190-91.

Provider-Sponsored Plans:Similarly, some healthcare providdnmave created provider
sponsored insurance pla(if®SPs”)to cover theirown large employee populatisrand
then be available for purchase bytside groups.See, e.g Parker (Indiana University
Health)Dep. 21 Adams (Centradealth) Dep.78—79, 83.0One way to accomplish this is
through a joint venture with a national carrier, and the Virginia hospital systeva
Health, formed a providesponsored plan with Aetna callkuhovation Health Henderson
(Innovation Health) Dep. 17-18.
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e Third Party Administrators: Some employerdso look to third party administrators, or
TPAs to design plans and administer claim&enedict(Cigng Dep. 28-29. TPAs
typically rentprovidersnetworks frominsurers including Anthem and CignéSeeAbbott
(WTW) Tr. 117 Kertesz(Anthem)Tr. 583-84 Benedict(Cigna)Dep. 30-31.

e Specialty Services Finally, other entities identify a niche and focus on enhancing or
replacing particulaservicesthat larger carrierdffer as an aspect of their plang-or
example, Casight markets & quality transparency tobivhich allows “plan members to
understand the cost of services that they're selecting, and the fact that tpeie is
variation among providers, as well as variation in the quality of the outConAdshott
(WTW) Tr. 214. It wane of thdirst companie$o “synthesife] that data and to create
a consumefriendly tool designed to better educate the patient or consumer on thoxariat
and cost and potential variations and the quality of cdde.Other examples are Accolade
and Quantum, ta companies that offer concierge customer servic&ee DX 14
(Accolade is a “[n]iche total population care management carrier” that “performs case
management and also advocates employers’ turning off DM, nurse line,nityater
programs, decision support, etc.Rertesz (Anthem) Tr. 637Smith (Cigna) Tr. 78687
(describing Quantum as a conciergedel offering customer service and coaching).

LEGAL STANDARD

Section 7 of the Clayton Act prohibits mergers or acquisitiovisere in any line of
commerce or in any activity affecting commerce in any section of the cothergffect of such
acquisition may be substantially to lessen competition.” 15 U.S.C."€b8gress used the words
‘maybesubstantially to lessesompetition’ . . .to indicate that its concern was with probabilities,
not certainties.” Brown Shoe Co. v. United Stat&70 U.S. 294323 (1962) see also FTC v.
H.J.HeinzCo., 246 F.3d 708719 (D.C. Cir. 2001) (the government is not required to ptioge
alleged impact on competition “with certainty'In essence, in a merger trithe Court is makin
a prediction about the futurelt must engage in a “comprehensive inquiry” into the competitive
conditions that will exist in the market in questidteathe transactionnited States v. Baker
Hughes Inc.908 F. 2d 981, 998 (D.C. Cir. 1990), and to meet their burden, plaintiffs must prove
that anticompetitive effects are “sufficiently probable and imminehitiited States v. Marine

Bancorporation, hc., 418 U.S. 602, 623 n.22 (1974), quotigited States v. Cont’l Can C@&78
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U.S. 441, 458 (1964%ee also Hein246 F.3d at 713, quoting Bep. No. 1775 at 6 (1950) (the
use of the words “may be” means the statute applies “to the reasonable Igyobékihe
pr[o]scribed effect” and not “the mere possibility”).

In analyzing whether a trangem violates $ction 7, courts this Circuitapply the builen
shifting framework set out by the Court of Appealtmted States \Baker Hughes908 F.2l at
982.

Plaintiffs bear the initial burden to prove that the merger would result in “undue
concentration in the market for a particular product in a particular geograpac’ Baker
Hughes 908 F.2d at 982einz,246 F.3d at 715, quotirgnited States v. Phila. NdtBank 374
U.S. 321, 363 (1963([T]he government must show that the merger would produce ‘a firm
controlling an undue percentage share of the relevant market, and [would] resubjpnifieant
increase in the concentration ofis in that market.”).This showingestablishes ‘gresumption”
that the merger will substantially lessen competjtideinz,246 F. 3d at 71,5and the burden then
shifts to defendants to rebut the presumptiBaker Hughes908 F.2d at 982.

If plaintiffs establish the prima facie caskefendantsnust present evidende rebut the
presumptiorby “affirmatively showing why a given transaction is unlikely to sulistfiy lessen
competition, or by discrediting the data underlying the initial presumption in thengoeet's
favor.” Id. at 991 Heinz,246 F.3d at 715 (@efendants must produce evidence tehow([g that
the market share statistifgive] an inaccurate account of thimerger'$ probable effects on
competition in the relevant marke), quotingUnited States v. Citizens & S. Nat'| BadR2 U.S.
86, 120 (1975).The threshold the defendants must overctorshift the burdeback to plaintiffs
is not high; the defendants are not required to “clearly’ disprove anticompetieot, &bu rathe

to make‘a ‘showing.” Baker Hughes908 F.2d at 99601, quotingMarine Bancorporation418
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U.S.at631. “But the ‘more compelling the prima facie case, the more evidence the defendant
must present to rebut it successfully.Unites States v.etnalnc., No. 16¢cv-1494,2017 WL
325189, at *10 (D.D.C. Jan. 23, 2017), quotBaker Hughes908 F.2d at 991.

If defendang are able tanake a showing that rebuts the presumptidhe burden of
producing additional evidence of anticompetitive effect shifts to the governamehinerges with
the ultimate burden of persuasion, which remains with the government at all’ tilBaker
Hughes 908 F.2d at 983%ee also Kaiser Aluminum & Chem. Corp. v. F682 F.2d 1324, 1340
& n.12(7th Cir. 1981) FTC v.ArchCoal, Inc, 329 F. Supp. 2809, 116 (D.D.C. 2004 p(aintiffs
“have the burden on every element of their Section 7 challenge, and a fapuefafi any respect
will mean the transaction should not be enjoinedlgintiffs must prove the allegélayton Act
violation by a preponderance of the evidenthmited States VSunGardData Sys., Inc.172 F.
Supp. 2d 172, 180 (D.D.C. 2001). Bsection 7 does not require proof that a meigeother
acquisition will causdigher prices in the affectedarket. All that is necessary is that the merger
create an appreciable danger of such consequences in the fidurguotingHosp. Corp. of Am.

v. FTC,807 F.2d 1381, 1389 (7th Cir. 1986).

ANALYSIS

Plaintiffs allege that the merger of Anthem and Cigna will substantially |lessepetition
for the sale of health insurance, first to national accounts in a geographic owargisting of the
fourteen Anthem states and in the United States as a whole, Comp3TY 48d second, to large
group employss in thirty-five local markets. Compl. 1 380. With respect to the national
accounts markethe Court finds that eachside hasmet itsrespectiveburdenunder theBaker
Hughedramework. Raintiffs have establishedmima facie case that the mergepresumptively
anticompetitve, defendants have introduced evidence to rebytrédseimption, and plaintiffs have

carried their ultimate burden of showitigat the effect of this mergémay be substantially to
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lessen competition” in the market for saleo national accountwithin the fourteen states
Therefore the Court will enjoin the merger.
l. Plaintiffs have met their initial burden to show that the merger is preamptively

anticompetitive in the market for the sale of health insurance to national accounts
within the fourteen Anthem states

A. The sale of medical health coverage toational accounts within the fourteen
Anthem states is a relevant market

Becausedhe ultimate determinationf the legality of anergerinvolves an assessmaeuit
the new firm’s market powerand theprima facie case concerns market concentrati@an,
necessary predicate’ to deciding whether a merger contravenes the Claytos d&tiing the
relevant market.Marine Bancorpration, 418 U.Sat618, quotingJnited States v. E.I. du Pont
De Nemours & Cg 353 U.S. 586, 593 (1957)Y he relevant markeconsists of two elements: a
relevant product market andrelevant geographic markeArch Coal 329 F.Supp. 2 at 119;
Brown Shoe370 U.S. at 324 (stating that the two factors are “a product market (the ‘line of
commerce’) and a geographic market (the ‘section of the countrggting 15 U.S.C. § 18.
A court may enjoin a merger based on proof of probable harm to any market dleged. States
v. Pabst Brewing Cp384 U.S. 546, 549 (1966) (to prove a violation ettin 7, plaintiffs “may
introduce evidence which shows that as a result of a meogepetition may be substantially
lessened through the country, or . . . that competition may be substantially lesseneapoalgr
more sections of the country”).

“Congress prescribed a pragmatic, factual approach to the definition of tremnteteaket
and not a formal, legalistic oneBrown Shog370 U.S. at 33Gee alsd?abst Brewing384 U.S.
at 549.This is becaus{t] he ‘market,” as most concepts in law or economics, cannot be measured
by metes and bounds.TimesPicayune Publ’g Co. v. Uted States345 U.S. 594, 611 (1953).

Thus, plaintiffs’ relevant market need not include all potential customers arijpants. FTC v.
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Penn State Hershey Med. C838 F.3d 327338-46 (3d Cir. 2016) (finding a geographic market
definition correct een when 43.5% of a hospital's patients came from outside the defined market).
Here, plaintiffs define the product market as the sale of commercial hesltiance to

national accountsvith 5000 employees or more, and the complaint allegeldnénution of
competition for the sale of that productwo geographic markets: the fourte®mthem states and
the entire United States.

1. The sale of healthmsurance to national accounts with more than 5000
employees is a relevant product market.

The relevant product market refers to theotuct and services with whichet defendants’
products competé. Arch Coal 329 F.Supp.2d at 119. Since in defining the boundaries of the
market, the Court is trying to answer the question of whether particular producsifficiently
close substitutet constrainany. . .anicompetitive pricing,’H & R Block,833F. Supp. 2d36,

55 (D.D.C. 2011), a properly drawn market must include all products dletreasonable
substitutgs]” for, but not necessarily exdgtthe same aslefendants’ offeringsFTC v.Cardinal
Health, Inc., 12F. Supp. 2d 34, 46 (D.D.C. 1998)

The Supreme Court set out the rules for identifying a relevant product maegvim
Shoe,and it started with the proposition that “the outer boundaries of a product market are
determined by the reasonable interchangeability of use or theadassigity of demand between
the product itself and substitutes for it.” 370 U.S. at 3B®th of these concepts relate to the
availability ofanyreasonable substitutes, that is, “whether two products can be used for the same
purpose, and if so, whether and to what extent purchasers are willing to substitute thiee for
other.” FTC v. Staples, Inc970 F.Supp. 1066, 1074 (D.D.C. 1997 btaples’l), quotingHayden
Publ’'g Co. v. Cox Broad. Corp730 F.2d 64, 70 n.8 (2d Cir. 1984unctional interchangeability

refers to whether buyers view other products availablemas being “similar in charaet or
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use to the products in questjomn other words, are they suitalfier use even if they are not
identical productsld.; see als@Brown Shoe370 U.S. at 325Arch Coal 329 F.Supp. 2d at 119
quoting SunGard 172 F. Supp. 2d at 182. Creasasticity of demandncorporates price,
convenience, and availability into the analysis and considers “the responsioénies sales of

one product to price changes of the othdt.l. du Pont De Nemou& Co., 351 U.Sat400 see

alsg e.g, FTC v. Whole Foods Market, In648 F.3d 1028, 1037 (D.C. Cir. 2008). Simply put,

if a substantial price increase of one product would cause purchasers to tewétdifferent
product, and purchasers can do so easily and conveniently, the two products are comsidered t
compete in the same market.

Courts routinely turn tdpractical indicia” as “evidentiary proxies for direct proof of
substitutability.” Rothery Storage & Van Co. v. Atlas Van Lines,,lii®2 F.2d 210, 218 (D.
Cir. 1986), quotinddrown Shog370 U.S. at 325ee alsd-TC v. CCC Holdings In¢c605 F. Supp.
2d 26, 38 (D.D.C. 2009) (using these indicia to “augment the analyses of interchangaadility
crosselasticity of demand”). Following the Supreme Cougtigdance irBrown Shoegourtshave
reiteratel that “the boundaries of a relevant market within a broader mankgt be determined
by examining such practical indicia as industry or public recognifidimegrelevant market] as a
separate economic emntitthe producs peculiar characteristics and uses, unique production
facilities, distinct customers, distinct prices, sensitivity to price changes,speadalized
vendors.” H & R Block,833 F. Supp. 2d at 51, quotidMghole Foods548 F.3dat 1037-38.
Within the category of practical indiciagféndants’ busines®cordsare “strong evidence” for
defining the relevant product marketl. at 52-53; see also Whole Foods48 F.3d at 104%;CC
Holdings 605 F. Supp. 2d at 442; FTC v. Svedish Match131 F. Supp. 2d51, 162(D.D.C.

2000) Cardinal Health 12 F. Supp. 2d at 4Staples |970 F. Supp. at 1076. Coualsoconsider
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economic testimony and utilize the “hypothetical monopolist test” set out ir2ahé U.S.
Department of Justice and Federatade CommissionHorizontal Merger Guidelines
(“Guidelines”) to ascertain whether the market has been properly defined to include all appropriate
substitute products.
But a broad general market may contain smaller markets which separatelyitit®ns
product markets for antitrust purposesBrown Shoe370 U.S. at 325.Because the relevant
product market in any particular case need only include “reasonable gekstif&ilC v. §sco
Corp, 113 F.Supp. 3d1, 26 (D.D.C. 2015) the fact that a firm may be considered a competitor
“in the overall marketplace does not necessarily require that it be includedréletient product
market for antitrust purposes.ld., quoing Staples | 970 F. Supp. at 107%ardinal Health
12 F. Supp. 2d at 47The Merger Guidelines specifically caution that “defining a market broadly
to include relatively distant product or geographic substitutes can lead t@dmglenarket
shares.” Guidelines § 4.
Market shares of different products in narrowly defined markets are more
likely to capture the relative competitive significance of these products, and
often more accurately reflect competition between close substitutes. As a
result, propdy defined antitrust markets often exclude some substitutes to
which some customers might turn in the face of a price increase even if such
substitutes provide alternatives for those customers.

Id. Courts have similarly recognized that “[m]arkets mwestibawn narrowly to exclude any other

product to which, within reasonable variations in price, only a limited number ofsdowifeturn.”

Aetng 2017 WL 325189, at *10, quotingmesPicayune 345 U.S. at 612 n.31.

5 The D.C. Circuit Court of Appeals, and other courts, have approved the use of the
Horizontal Merger Guidelines as guidance in merger caSee Heinz246 F.3d at 716 n.9;
Fruehauf Corp. v. FT(C603 F.2d 345, 3534 (2d Cir. 1979)H & R Block 833 F. Supp. 2d at 52
n.10.
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a. The proposed product market

Plaintiffs maintainthat the sale of commercidhealth insuranceéo national account
customesis a relevant product markeThey define a national account as an employer with 5000
or more employeesnd their analysis afoncentratiorin themarketlooksat bothemployes with
5000employees anémployes with 5000employeespread over more than one sta@ompl.

1 20; Dranove Tr. 87%78; PIs.” Proposed Findings of Fact: Phase | [Dktg 1Y 65-72.
Defendants contend that this prodowrketis invaid because (1) there is nauniform industry
definition for what constitutes a national accquff) it is improper taccombine ASO and fully
insured plans into a single product market, an@u8the threshold of more th&®00employes
used byplaintiffs’ economics experh analyzing tle markeis arbitraryand too large.

Case law provides for the distinction of product markets by custoBremvn Shog370
U.S. at 325, ¢ing E.l. du Pont déNemours & Cq.353 U.S.at 593-95 (“[W]ithin this broad
market well-defined submarkets may exist which, in themselves, constitute product markets fo
antitrust purposes.’suidelines 8 (“When examining possible adverse competitive effects from
a merger, the Agencies consider whether those effegtssignificantly for different customers
purchasing the same or similar productsA) submarket exists when sellers can profitably raise
prices “to certain targeted customers but not to others,” in which case regthaty evaluate
competitive effects separately by type of customeéee, e.g.FTC v. Staples190 F. Supp. 3d
100, 117 (D.D.C. 2016) Staples I) (recognizing “targeted” or “price discrimination” markets
in antitrust law) Whole Foods548 F.3d at 10371 (upholding lower court’s finding of a narrower
market of core customers for premium, natural, and organic supermarketshathgrocery store

customers generally).
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b. National accounts are a unique set of customers with unique
needs

There was considerable evidence presented to establish that theistirscatypeof large
employerthat is looking for an insurance plémt can deliver a national network, a high degree
of plan customization, and sophisticated claims administraoistomer service, and data
reporting. A review of thewealth of practical indicia in the record shows that the industry
universallyrecognizeghat national accounts exhildifferentneedsand characteristics that drive
the design and pricing of their productss one industry consultant testified:

Large employers, certainly, are by nature more complex. They tend to have
more locations, they tend to have more sophisticated requirements just by
virtue of their size.Not necessarily so, but generalllyey are looking for a
broader portfolio of servicesThey're looking for that national network,

and they are also looking for an ability to customize programs, often to a
fairly substantial degree.

Abbott (WTW) Tr. 76-78, 159;see alsdSharp (Aon HewittPpep.76—78 (arge employersequire
customized solutions and benefit plaared may have different employee populations, such as
union and nofunion employees).As Anthem’sformer President of National écounts, John
Martie, explained,“national account purchasers tend to be more sophisticated and tend to
appreciate greater levels of innovatiomartie (Anthem)Dep.84; see alsdKertesz (Anthem) Tr.
535-37. By the end of the trial, it was crystal clear that just about everyone imdhetry,
certainly everyone within Anthem and Cigna, has a consistent understandirgctly ehat a
national account is.

National accounts requirearriers thatcan supply in-network providersin all of the
locations where their emmyees live, workand travel, and evenvhere they mayelocate as
retirees. Cordani (Cigna)lr. 404;Kertesz (Anthem)r. 538;Swedish (Anthem) Tr. 226; Martie
(Anthem) Dep. 125; Mascolo (Wells Fargo) Dep.-66; Kidd (Sodexo) Dep. 2@1; Loring

(Applied) Dep. 4041; Recaod (Steel Dynamics) Dep. 38ge alsdBurnell (Buck Consultants)
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Dep. 11213. The national network is critical; as Anthem’s former head of national accounts
testified, “you don't really call yourself a . . . national account carrier srjles can coveall 50
states.” GouleDep.96.

National accounts ar@also more likely to demand customized plans, technological
platforms that enable employees to access claims information, data repmthagthe customers
can understand and manage their healthcare costs, and in light of recent data breaches,
sophisticated data security measur&ee, e.g.Schumacher (United) Dep. 2Z& (for large,
multi-state national employers “there’s more customization . . . more interactonife account
management team aride support efforts”); Bierbower (Humana) Tr. 802 (national accounts
typically desire “customized data files, customized plan designs neize clinical programs”);
Sharp (Aon Hewitt) Dep. 75-78 (large market clients with more than 5000 employmd$0‘tee
requiring more customized solutionssge als®bbott (WTW) Tr.77-79 159; Guilmett€Cigna)
Dep. 73-74; Welch(Cigna)Dep. 25; Martig Anthem)Dep. 16162; Bailey(Cigna)Dep. 6768;

Parr (Cigna)Dep. 1819; PX 94. In other words, nianal account customers demand an
individualized, orifferentiated product.

National accounts typically work with consultants to navigate the RFP andi@elec
procesaused to purchase such a produsee, e.g PoganyAnthem)Dep. 34; Martig/Anthem)
Dep. 52; Bdey (Cigna)Dep. 66-67;PK 94; Schumacher (United) Dep. 2@8l, 22829. Thus,
they are sophisticated customers who bring the expertise of knowledgeablesatvibertask of
procuring coverage for their employees.

Furthermore,both brokers and carriers including the merging parties manage this
segment separately from thest@f the 50+ employekarge group segmentBoth Anthem and

Cigna have establishezeparate profit and loss centers for national accowntis their own
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executivesaand separate marketing, salesstomer relationsand underwritingeams. Seege.qg,
Swedish (Anthem) Tr. 22£5; Cordani (Cigna) Tr. 404; William&igna) Dep. 23; Bailey
(Cigna) Dep. 6667; Guilmette (Cigna) Dep. #34; Hayes (Aetna) Dep. 24; PXL8 (Aetna
documen), Schumacher (United) Dep. 230; J&nthem)Dep. 12, 15; Cheslog@dnthem)Dep.
20. Thus, the evidencstrongly supports the conclusion thaational account customers are a
distinct subset of the health insurance market, with néedglifferentiatehem fromemployers
on the smalleend of the large grougpectrum.

C. 5000 employees is an appropriate definition.

Defendants can hardly contdisé existencef acategory of “national account” customers
within the large group markegbutthey insisthatthere is no industry consendos whatthe term
means, &ither as to the number of empées or their geographic spréaédnthernis Phase |
Pretrial Br.[Dkt. 324] at 6 So the next questioim considelis whether plaintiffs’ definition of
national accouts as customers with more than 5000 employees is appropriate.

1) Practical indicia support the definition.

Here there is strong evidence coming from the merging parties themséke&rms’
ownbusiness records show that they each use the 5000 employee threshold to defineotiadir nat
accounts and manage their lines of businB36125 (Anthem SEC 1 filing); PX 127 (Anthem
website);see alsdDDX 88 (defense demonstrative exhibit listing the thresholds usedrimus
carriers and TPAs to defmational accounts)The CEQof Anthemtestified that Anthem defines
national accounts as mufitate employers with more than 5000 eligible employees. Swedish
(Anthem) Tr. 225 see alsdPX 127 (at least 5% of employees must be located outside of the
headquarter stateigna also uses the definitiohmulti-state employers withG®0 or more ful

time employeesPX 284 (Cigna SEC 186.filing) .
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Aon Hewtt, a national consulting firralsofinds 5000 to be an appropriate dividing line;
it groups its large employer clientato “middle market” customersvith fewer than 5000
employees andllarge markét customers with more than 5000 employe&harp (AonHewitt)

Dep. 76. The record doegeveal, though, that there adsovariation in the wayther industry
participans define the term The largst national carrierUnited Healthcaredefines its national
accounts as customers with 3000 or more employees, whether in a single or matgse s
Schumache(United) Dep. 106. Aetna uses the same definitiotdayes (Aetna) Dep. 223.
RandallAbbott, a consiiant with Willis TowerWatson agreedhatindustry participantemploy
varying cefinitions “2500, 3000 or 5000 is very common. ngowill . . . have a muHliocation
requirement.Generally, hough, it's a size threshold Abbott (WTW) Tr.157-58.

The evidence also indicates that the dedensl do not always adhere strictly to the
definition in their day to day operatiansThe Anthem Vice President for National Accat
Managementexplained thatAnthem has some employers with fewer than 5000 employees
managed by its national accounts team becAo#®m changed its definition of the segment and
some customers were “grandfathetfed as national accounts. Mathai (Anthem) Tr. 1257. She
also noted that sonmustomergreferto continue to remain within that segment even after their
workforce is reduced in a divestiture. Mathai (Anthem) Tr. 12Sifilarly, at Cignathere may
besome customers with fewer than 5000 employees managed as national accounts anthsome
more than 5000 employees managed as regamtalunts because those customers have changed
in size over time, or because a customer requested to be managed bgrtsegtient in light of
a prior customer service relationshiphackeray (Cigna) Tr. 740-41.

But these small variations and the existenceonfieexceptions does not gate the force

of the evidence of defendants’ own ordinary course of business operations, and the dtbak prac
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indicia of the defining characteristics of a national account custofitas real worldevidence
reinforcedand verified the conclusions reachedpgintiffs’ economics expert, notwithstanding
the defendantgfforts to counter him with experts of their own.

2) Economicexpert testimonysupports the definition.

A second category of evidence that courtasoder at the market definition stages
testimony fromexperts anda primary tool used by economists to determine whether the alleged
set of products is relevant for antitrust purposes is called the hypothetinapaotist test See
Guidelines 8 4.1.14 & R Block 833 F. Supp. 2d &t1-52. This test asks whethethypothetical
profit-maximizing firm; that was the only seller of all of the products within a proposed market,
would be likely to impose “a small but significant and rtoensitory increase in price (“SSNIP”)
on at least one product in the market, including at least one product sold bytbaararging
firms.” Guidelines 8.1.1. The Guidelines consider a SSNIP to be a price incre&%easfmore.

Id. §4.1.2.

The test is designed to measure whether a higher price “would drive conswrreers t
alternative product” or to forego purchasaltogetherWhole Foods548 F.3d at 1038. The
guestion of whether the hypothetical monopolist could profitably impose aP3f&énds upon
the number of substitutes outside the market under considerafi@mough customers are able
to substitute awafrom the hypothetical monopolist’'s product and thereby make a price increase
unprofitable,” then the market has been drawn too narrowly for purposes of thesafeitrs and
more substitutes must be include8ysco 113 F. Supp. 3d at 33. If enoughstamerswould
continue to purchase the products in the proposed mdespite the price increase rather that
switch to an alternative, that set of products constitutes an appropriate pnaaket for antitrust

analysis.SeeGuidelines 8.1.1. Only those products that prevent a hypothetical monopolist from
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significantly increasing prices should be included in the relevant mark&t.R Block 833 F.
Supp. 2d at 51-52.

Here, thequestion is whether it would be hypothetically useful to have a monopoly over
all health insurance products sold to national acceustomersbecause a monopolist could
profitably raise prices for those products3%s or more; or whether there would be reason to
monopolize the market because substitution and price competition would restrain aalpotenti
monopolist from profitably raising prices.

a) Plaintiffs’ expert

To derive an answeplaintiffs’ economic expertDavid Dranove, Ph.Dgonsidered wat
employers withr6000or more employees purchag grouphealth insurance/ould do in the face
of a SSNIP. His definition of the relevant product marketluded bothASO and fullyinsured
group healtlplanspurchased from carrieras well as coveragabtained through TPA'grivate
exchangesor direct contracting Dranove Tr. 2245, 2247Using this definition,Dr. Dranove
concluded that there would be only two alternatives for employers that sought to avoidehe pr
increase managing all aspectef their employees’ health benefits coverapemselves or
foregoing the purchase of commercial insurance entiaglg neithers a reasonable substitute for
purchasing commercial health insurance. Dranove T861-65 Therefore he concluded a
hypothetcal monopolisin the alleged markatould likely be able to impose$SNIP® Dranove

Tr. 863—66.

6 Dr. Dranove calculated the critical elasticity in the market based on data obtaimetié
insurers, and that exercise led to the conclusion that 6% of national accounts would idrop the
coverage if the price went up 5%. Dranove Tr. 864. But studies of the industry rehahkbe t
marketplace is actually much less responsive, and that insurers do not elimmatepbrtant
employee benefit even if the price goes MQwanove Tr. 865.
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b) Defense experts

Defendantghallengedlaintiffs’ definition of the relevant product market with testimony
of the firstof itsthree experts: the economistnaFowdut Ph.D. Dr. Fowdurcriticizedplaintiffs’
expert for usinghe 5000 employee threshold to define national accowamtd insisted thathe
products those customers purchase “reasonably interchangeable&tith insuance products
purchased by customessth fewerthan 500@mployees Fowdur Tr. 13@. As she put it, ‘© the
extent that the products sold to national accounts of size@08@re alternative®r groups that
are less than@O in size, the twproducts’markets become reasonably interchangeable, so this
bright line that plaintiffs ararguing about becomes blurry. Fowdur Tr. 1304. In Dr. Fowdisr
view, including customers with 3000 or 1000 employees in the relevant market would nigre fair
reflect the presence of the smaller players in the ma8at-owdur Tr.1303-06.

It is true that some customers with fewer than 5000 employees may havapipcaty
dispersed employees or other needs and characteristics similar to natiomatts.But the
guestion is not simply whether one product competes to some extent with anothehdather
consumers in the market in general view the products as “reasonable substitiéedihal
Health 12F. Supp.2d at 46.Here, the defense critique agses that an insurance product suitable

for a customer with 3000 (or 1000¢mployees is an adequate substitute in all instances, and that

7 While Anthem argued there is no economic basis for combining ASO andrfsilized
plants into a single product market for national accounts, Anthem Pretridal®B6,d&r. Fowdur
did not take issue with this particular aspect of Dr. Dranove’sthgtioal market. “I think the
source of the confusion is not between ASO and fully insured. 1 think the sourceeohfsion
stems from the fact that plaintiffs have arbitrarily established this Hirghthreshold at 5000 plus
enrollees.” Fowdur Tr. 1303.

8 Dr. Fowdur steadfastly resisted offering her own opinion as to what number weeld ha
been the correct one to choose, confining her opinion to what was wrong with plaiat&tsicn
of 5000 as a place to draw the line. Fowdur Tr. 1364-65.
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theoretical proposition is contrary to the evidence of the actual conditions in the aradtkibie
firms’ internal lusiness records.

Theevidence of industry practice discussed above made it clear that the larger a&custom
becomes, it requires greater customization, sophistication, and network eparags range of
choices narrows. A parade of industry partictpdastified that given the distinct requirements of
national accounts, only a handful of carriers can serve their n@aderKilmartin, apartner at
Mercer, emphasized that only the four “large national carriers” can deffeetively in the vast
majority of geographies, because they offer the provider networks with the reqaspe along
with the necessary level of account management and customer séwmoartin (Mercer)Dep.

123 He identified United, Anthem, Cigna, and Aetna as the four optionsl@sierSharp of
Aon Hewitt, another consulting firmggreed.“[T]he national carriers tehto be Aetna, Anthem,
Cigna, and UnitedHealthcare ...\We dbn't tend to include anyone else in that lisBharp (Aon
Hewitt) Dep 91, see alsoBurnell (Buck Consultants) Dep. 29, 87 (there are only four national
carriers and Kaiser is not a national carrier).

The fact that Anthem and Cigna themselves usé@B8employeeghreshold to structure
and account for their lines of business is “strong evidence” that supports Dr. Drame/eTthat
figure in his analysisH & R Block,833 F. Supp. 2d at 53. And Anthem’s own salesforce records
revealed that many of its national accounts are considerably larger than th®firfrmsvdur
opined would be comparableAs of June 2016 many of Anthem’s more than 50tational
accaints included more than 20,000 or 50,08@6mbers— significantly more than would e
generated by 5000 ehgyees— and some represented membership of dw$y,000 and even
200,000.SeeDX 687. So the suggestion that what might be good for some would be good for all

IS not a practical one.
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Here,the facttheremay be some overlap between plans purchasesbimge customers
with 3000 employees and those soldctesstomers wittb000employeesioes imply thaall of the
products sudble forsmaller customershould bepart of the relevantarket for the purposef
merger analysis“[P]roperly defined antitrust markets often exclude some substitutesiti w
some customers might turn in the face of a price increase even if such subptibwide
alternatives for those customers.” Guidelings $he agencies’ guidance makes it clear that some
substitutes may be excludedhdeed should be excludedo more accurately reflect the extent of
competition between closeeasonablsubstitutes.

The competitive significance of distant substitutes is unlikely to be
commensurate with tiveshares in a broad marke#lthough excluding
more distant substitutes from the market inevitably understates their
competitive significance to some degree, doing so often provides a more
accurate indicator of the competitive effects of the mergerwmoard the
alternative of including them and overstating their competitive significance
as proportional to their shares in an expanded market.
Id. Sowhile Dr. Dranove’s5000employee thresholohay excludesomeproductshat wouldmeet
the need®f smaller employerand even some national accourittss more consistent with how
the industry actually operates, antbituseshe competitiveanalysison theproductghatindustry
participantsappear to agree are preferreddmstomers withmore than5000 employees This
narrower definitionis “more likely to capture the relative competitive significance of these

products, and often more accurately reflect competition between closewtabstiGuidelines

§49

9 Indeed, the evidence showed that there could be some national accounts of 5000 employees
or more that do not require highly individualized plans, or are sufficiently coatemtthat
regional plans may satisfy their network needs. But products sdlibse employers were
included in the market even if doing so overstated their significance to the grouhalkea
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At one point during the trial, defendants’ expert, Dr. Fowdur, complained that pintiff
had failed to supply “conclusive proof” of the relevant market. Fowdur Tr. 4211. émmagd
closing argument, counsel for Anthem citédited States. SunGard 172 F. Supp. 2dt172,as
swport for Anthem’s view that plaintiffs delineation of the product market lacked sufficient
economic rigor. Curran (Def. Counsel) Tr. 4895-96. However, in that case, the districtaourt di
not articulate any new or more stringent standard, and there is no néednidusive proof” at
this point The court recited alf the applicable tests, starting with the statement that a plaintiff
must showthat a pending acquisition igsgasonably likelyy to cause aritompetitive effects,
SunGard 172 F. Supp. 2d at 18andthat the court mudbllow the Baker Hughesanalytical
approach Id. The opinion does emphasize the importance of defining the relevant market
properly,and the impact that will have on assessing competitive effectat 181, but it also
guotesBrown Shoe370 U.S. at 325, for the proposition that in addition to following the Horizontal
Merger Guidelines and looking at the hypothetical monopolist and the SSNIRdesiutt should
consider‘practical indicia’becausethe determination of theelevant market in the end is a matter
of business reality. Id. at 182, quotingCardinal Health 12 F. Supp. 2d at 46. And when the
court applied the law to the facts, it seemed more affected by the heterogetiegtycastomers
and the conflicting evidence of how the market is perceived andtivbatiequate substitutes
might beratherthan by any failure of economic rigo6o the observation of the Supreme Court
in TimesPicayunethat the market “cannot be measured by metes and bounds,” 345 ULS, at 6
still pertains, andunGarddoes not require eéhangan the Court’'sanalysis. Here, the “business
reality” is entirely consistent witlplaintiffs’ economic analysis, and the Court hottiat the
market for the sale of health insurance to national account customers, defingu@gees with

more than 500@mployeesis a relevanantitrust product market.
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Anthem also argued there wae economic basis for conmdng bothASO and fully
insure plans into asingle healthcare coverageoduct market for national accounts. Anthem
Pretrial Br.at 5-6. But this combination does not invalidate the proposed market. The law is clear
that the “product” that comprises the market need not be a digmetefor sale. “We see no
barrier to combining in a single market a number of different products vwcesmwhere that
combination reflects commercial realitiesUnited States v. Grinnell Corp384 U.S. 563, 572
(1966) Phila. Nat'l| Bank 374 U.S. aB56, (citation omitted) (finding that “the cluster of products
... and services . . . denoted by the term ‘commercial banking'. . . composes a disiott li
commerce”). While most national accounts purchase ASO plansatt@vdistinction between
thesetypes of plans does not alter ithieey elements the networkbeing supplied anthe claims
administration services delivered to the custonigither Anthem nor Cigna carve fully insured
customers out of their national accounts divisionsawok or manage them separatefee, e.g.
Swedish(Anthem) Tr. 246 PX 123 (Anthem financial documenggee alsdHayes (Aetna) Dep. 30
31, 74-75. So fully insured plans with carriers that can otherwise handle the national needs of
these customers areeasonatd substitutes” for national ASO accoufaspurposes of the market
definition. Cardinal Health 12 F. Supp. 2d at 46. And in the end, this disputdittiedpractical
bearing on the market share calculations thatdbbinom the market definibn since “virtually
all” national accounts have ASO planSeeAbbott (WTW) Tr. 169.

2. The fourteen Anthem states comprise a relevant geographic market.

With respect to the second component of the market definitiamtiffs allege that the
fourteen Anthem states combined comprise a relevant geographic marketdalet of healthcare
insurance to national accounts. Compl. 11 24-25.

A relevant geographic market identifieghere, within the area of competitive overlap, the

effectof the merger on competition will be direct and immediatefiila. Natl Bank 374 U.S. at
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357; see alsaviarine Bancorporation418 U.S. at 62821 (defining it as “the area in which the
goods or services at issue are marketed to a significant degree by the acquijedardinal

Health 12 F.Supp.2d at 49a geographic market tee aredto which consumers can practically

turn for alternative sources of the product and in which the anttitefsndants face competition”)
guotingMorgenstern vWilson 29 F.3d 1291, 1296 (8th Cir. 1994rch Coal 329 F. Supp. 2d

at 123(it is “the region in which the seller operates, and to which the purchaser can practicably
turn for supplies”), quotin@ardinal Health 12 F. Supp. 2d at 49.

As with a product market, arelevant geographic market must “correspond to the
commercial realities of the industry and be economically significaBtdwn Shoe370 U.S. at
336-37 (footnote omitted) (internal quotation marks omitted)hile this market “must be
sufficiently defined so that the Court understands in which part of the country competition is
threatened,”Cardinal Health 12 F. Supp.2d at 49, it need not be defined with “scientific
precision,” since @& “element of ‘fuzziness would seem inherent in any attempt to delineate the
relevant geographical market.’United States v. Conn. NlaBank 418 U.S.656, 669 (1974),
quotingPhila. Nat'l Bank 374 U.S. at 360 n.37.

Whenanalyzing theproposed geographic market, the Court @gginconsider economic
testimony, which ofteralso consists of the results of lypothetical monopolist teshat asks
whether a hypothetical firm that sel&dl the relevant products sold in that particular geographic
areacould profitablyimpose a SSNIPSe Guidelines 8§ 4.2.

Plaintiffs allege that the fourteen Anthem statesbinedare a single relevant geographic
market. Compl. § 24The defenseontendghatthis proposed market fgerrymander[ed]’and

“lacks economic coherence.” Anthé&metrial Br. at 8.
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Dr. Dranovetestified that the fourteen Anthem state®mprisea relevantgeographic
market because that is where Anthem is licerieegse the Blue branand sothe merger will
directly affect competition by eliminatinGignaas a competitor DranoveTr. 866—68(“[T]he
Anthem territories are the territories where Anthem has the right to sell aredotbethis merger
eliminates heatlb-head competition between Anthem and Cigna. It's the market that has the
greatest potential, therefore, fitirect, competitive harm. If you are headquartered in this area and
you want a national accounts vendor, you want one of the big four, you now get a choice of one
of the big three.”)

The economisalsoconducted a hypbetical monopolist test on tlgeeographic market.
Again, he efinedthe product markeas all healthinsurancepurchased by national accounts
whether from carriers, direct contracting, TPAs, or other chanr&lanove Tr. 86869 Using
this definition heconcludedhatnational acounts headquartered in the Anthem states could only
respondo a SSNIRy forgoing providing healthinsurancdor their employeesr relocaing their
headquarters to a nddmthem stateneither of whichs arealisticoption. Dranove Tr. 868.

The defese objects to thgeographic markein the grounds thaiggregating the fourteen
states into a single geographic market imprigpdminishesthe competitive significance of
regional firms Its economistMark A. Israel, Ph.D. testified théhere argegional competitors,
such aKaiser in California or Harvard Pilgrimaf Massachusettsyithin the geographic market
as a wholeghat account foa significant sharen their localitiesbut are not a factor elsewhere.
IsraelTr. 2001-02.

Dr. Fowdu alsoopposed the combination of thmurteen statesto one market, and she
opinedthat tre geographic market i§ll -defined” because it is “very geographically dispersed”

and national accountsith sufficient enrollees outside the Aam states could sliagg moveto a
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private exchangéo impose competitive discipline on this hypothetical monopolisoWwdur Tr.
1311-14.

Finally, RobertD. Willig, Ph.D.,found the 500@mployeedefinition to be problematical
too. Willig Tr. 2224-25. He pointed out that the studies Dr. Dranove relied upon to determine the
elasticity of the market were based on companies of 1000 employees or moneyefwld, in his
view, there wasio proper SSNIP test supporting the use of 5000lig Tr. 2224-25.

The Court findghat the fourteen Anthem states compriselavant geog@phic market.It
has everything to do with how Anthem conducts its business on a day to day basis. The Blue Cros
Blue Shield associatiamposesxclusivity rules, which argefined bygeography.They bamther
Blue licensees from pursuingational account customers within the Anthem territory, and they
prohibit Anthem from competinfipr customers headquarteredtsideits fourteen statewithout
a “cede,” that ispermission from the Blue licenseethat state to do saSwedish(Anthem)Tr.
235-36;Kendrick (Anthem) Tr. 1205; Bills (Anthem) Dep. 60,-86, 207409. This means that
right now, Anthem competes directly against Cigna for national accountsfoutieen states at
the veryleast,andthat themerger would eliminate Cigna as a direct competitere Sincethe
fourteen Anthem statesomprisean “area of competitive overlap, the effect of the merger on
competition will be direct and immediate.Phila. Natl Bank 374 U.S. at 357.Indeed, the
Anthem executive heading the egration team referred to the fourteen stateth@Soverlap
markets” when describing the new company’s strategy for achievinggsarigoing to market.
SeeMatheis (Anthem) Tr. 1483, 1524As Dr. Drarove put it, “[f] or companies headquartered in
those markets, this is effectively, slice business notwithstapaifogir to three mergerDranove

Tr. 2251.
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Furthermore, there is no evidence that the lack of contiguity of the fouttgea matters,
espeailly since the employees of national accounts may be scattered acressntignous
geographies Abbott (WTW) Tr.68 (some employers are “very, very centralized,” with “a home
office and then perhaps a couple of manufacturing locations, there maydtebaitiion facility”
and others like a retail bank might have “hundreds, if not thousands of locatises”glso
Dranove Tr. 871.Defendants did not articulate any way in which the shape of the market should
be viewed as significant in light of the umagble fact that the fourteen states are exactly where
Anthem competes with Cigna and the other major national and regional carrierstitoral
account business, and they are where the new firm’s products will be marketesighificant
degree

While a proposedjeographic market woulde too narrow if customers could respond to a
SSNIP by shifting to products produced outside the geographicacdaCoal 329 F. Supp. 2d
at 123 citing Guidelinesg 1.21,there was no testimony that customers couldl gdhemselves of
that option in this caseGeography is a significant constraint on the purchase of health insurance;
while someone in the market for a new car might head to a neighboring state to avoid a price
gouging hypothetical monopolist in his owmedical care is local, and a large group employer
headquartered in a particular state must purchase insurance from a carried ltoahs business

in that statehat offers its employees a network in the same.$tate

10 There is evidence that healthcare providers in the fourteen Anthem statescounaw
patients from outside the fourteen stat8seWilhelmsen (SNHHS) Dep. 77, 176 (approximately
5% of patients at the Southern New Hampshire Health System’s Nashua hospéatraan
Massachusetts and its service area includes four Massachusetts towns). r&av#me question

is not how patients (employgewould respond to a SSNIP in the market for national accounts
health insurance but how the employers that are the custemersld. See, e.g.Penn State
Hershey Med. Ctr 838 F.3dat 338-46 (holding that basing geographic market on patient flow
datain a hospital merger case “failed to properly account for the likely responssucérs in the
face of a SSNIP”). Dr. Fowdur frequently blurred this distinction. Fowdur Tr. 4215-16.
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Dr. Fowdur’s assertiothat national account customers ciafieata price increasdoes not
posit that there is any means to solveph&blemwhen buying coverag®r employees residing
within the hypothetical monopolist’s fourtestates.But she calculated the critical loss this
instance to be 9.2%, which means that if 9.2% of the monopdhgsiness moved plans offered
in another geographic region, the 5% price increase would become unprofivelur Tr.
1319-20. Since a large number of employees covered bysplsued to employers within the
fourteen statebve outsde thosestates, she reasontitht slicing the dispersed employees would
be enough to reach the critical loss figu&eeFowdur Tr. 131920. But even if thiss sensible
as a matter of economic theortyignores the practical impediments involvedlicingand cannot
be reconciled with the persuasive testimtmgtthe current trend in the industry is to avhes
kind of fragmentation.

Randall Abbott, &ealthcare consultant with Willis Towers Watsdetailed the “frictional
cost” involved in contracting with a new entity:

[T]here’s simply the cost of changét's setting up new data interfaces, it's
printing new communication material, it's typicallyhanging open
enrollment materials, it's adjusting all needed filings under ERISA, it’s staff
time required to redefine the plans with a new part®éten there are minor
variations in plan design that have to be adjusted for. And increasingly now,
with larger companies, there’s a focus on contract negotiations that can be
very extensive, and, also, data security considerations, technology
interfaces, information security penetration testing and the like that all
require time. But | would say the primary frictional concern is the risk of

change for employees and their families, becausehealthcare is very
immediate for. . . a company’s people.

Abbott (WTW) Tr.71. He added that each of the major health plans heet af innetwork
providers, and that if an employee’s provider is not in the new plan’s networkwiiiéd create
a disruption in the doctegratient relationship, which would be a conceilrhe same could hold
true of specialist relationships or hospital facilities or outpatient facjliaieswell.” Abbott

(WTW) Tr. 72. Similarly, “[t]he disadvantages of slicing are those frictional costs . Every
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relationship requires contracting, every relationship requires dateamgsriThere will be some
variations, perhapsin the plan of benefits offeredThere will be diferences in the various
wellness care management, condition management servicRad to the extent there are
differences, thoshave to be reflected in either . required statutory filings. . or in employee
communication material. Each additional health plan requires added effort at open
enrollment . . .” Abbott (WTW) Tr.111-12;see alsKilmartin (Merce) Dep. 137 (I] t takes
effort and resources for an employer to maintain and actively mémagarrier relationships.”)
Given these costs and administrative burdémste hasbeen a “pendulum swingdy
national accounts towardssing fewer carriersand ‘since the nd-'90s the focus has been on
consolidating with one national health planAbbott (WTW) Tr. 111. According to Peter
Kilmartin of Mercer, 73% of his clients use only one carri&ilmartin Dep. 137. Customers
agree. SeeMonti (Kroger)Dep. 3132 (usingone carrier to cover as many associates as possible
provides “administrative simplicity” having more insurers is more expensive to administer due
to such issues as the need for multiple data feeds and additional communication®yees)ipl
Loring (Applied) Dep. 37-38.
It is alsoimportant to consider th&tr. Fowdur’s pointwasthat national accousimployees
are spread broadhhtoughout the United Statesnot that customers tend to haoee or two
discrete satellite locations. Bietnationalaccounts that dslice typically do so amongnly one
or two national carriers, or they incorporatee large regional carrisuch a¥Kaiser or Harvard
Pilgrim; they do not slicamong multiplecarriers. Abbott (WTW) Tr199(“[T] he vast majority
[of major employers] use one national health plan with occasional regional solutiofs id. at
207 (ffering four or more carriers igare”); Kilmartin (Mercer) Dep. 68 (slicing for national

accounts is typically one large national with one regjonal
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Dr. Fowdur’svision ofthe slicing that is possible also stood in contrastitatthe Anthem
executives testifieds more probable.John Martie,currently the Senior Vice President of
Integration for the Cigna acquisitiand formerly the Anthem Presidenit National Accounts
observed that the customer trend today is to reduce the number of carriers Ddpartgb7-58,
and Ken Goulet, théormer Anthem President of Commercial and Specialty Business, which
includes national accountgpeated that the trend is moving towards consolidation, usually with
two big carriers side by sid&oulet Dep. 122Vice President and Head of New Sales for Anthem
National Accounts Jerry Kertesz also avowed that national accounts a@nsolidating
relationships, and that it fsare’ for a customer to contract with more than two carrtériertesz
(Anthem) Tr.560, 588.

Further, DrFowdurs testimonythatas an abstract matteational accounts couloid a
SSNIP byturning to private exchangetoes not comport with trevidenceletailing thedrawbacks
of these relativelynew products and their failure to take hold in the marketplegsee e.g,
Schumacher (United) Dep. 18Rayes (Aetna) Dep. 1482 (reported in October 2015u@xter
Business Review that only 4% of the national accounts market will have adoptezhangexfor
2016);sectionlll .D.4below. Moreover, if the hypothetical monopolist in the relevant mankes
to raiseprices on all plans sold to national account customers, prices would go up on tingegcha
as well, since the exchanges are jusdlarnative means to bring plans sold byekisting carriers
in the market to the customeBeeKilmartin (Mercer) Dep. 2728 (Mercer's Marketplace is a
privateexchangeis a technologyenabled platform that allows carriers to competdiminess”)

Kertesz (Anthem) Tr. 636.

11 None of this is inconsistent with Dr. Fowdur’s conclusion, based on Dr. Dranove's data
that 60% of the 126 Anthem national accounts she reviewed were sliced. Fowdur Tr. 1347.
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Finally, while aggregatingthe fourteen states when calculating market sharmay
understate the local power @farticularegional carer, it does not give an inaccurate picture of
the overall conditions in the national accounts market, and therefore, it does not fadif sher
relatively flexible standard imposed by tGeidelines and thease law.Both Anthem and Cignha
generate intmal reports that discuss national accounts in the aggredgse, e.g.DX 697.
Although the record shows that competitive conditions across the fourteen statearynage
Mathai (Anthem) Tr. 1263,1278ome oversimplification is inevitable when aefig a geographic
market,seeGuidelines 84.0, andaggregating across tHeurteenstateswill provide a useful
measure of the competitive impact of this acquisition in the territory in winthem and Cigna
competemost directly. Therefore, plaintiffshave established the existence of both a relevant
product and geographic markét.

B. Market share and concentrations in the relevant market establish the
presumption.

Having defined the relevant market, the next step in analyzing the prime facis tase
calculate the market share and level of concentration in the maHa&hz 246 F.3d at 716
Guidelines 8§ 5.2-5.3.The level of concentration in a market a function of the number of firms
in a market and their respective market shar&dples 1) 190 F. Supp. 3d at 128, quotiAgch

Coal, 329 F. Supp. 2d at 123.

12 Ultimately, Dr. Fowdur’s theory that reducing the number of employees to 3QOr
or disaggregating the states, would radically alter the picture and tegesdrength of numerous
smaller market participants, was not borne out by the evidence introduced inIPl&ised the
allegations in the second phase of the trial concerned all large group employenarket share
data that was introduced related to employers with as few as 50 or 100 esapkmye tightly
drawn geographic regions. Yet the dominance of the four national carriers, and ghéneftevel
of market concentration that would exist in the wake of a merger of two of thenmeeihséiking
in the majority of plaintiffs’ thirtyfive sample marketsSeePDX 28; PX 751; Dranove TB719—
23.
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Merger law “rests upon the theory that, where rivals are few, firms bgillable to
coordinate their behavior, either by overt collusion or implicit understanding, in tordestrict
output and achieve profits above competitive levelSTC v. PPG Indus 798 F.2d 1500, 1503
(D.C. Cir. 1986). Market concentrations above certain levels are thought to rdikeliheod of
“interdependent anticompetitive conductltl. A merger that pyduces “a firm controlling an
undue percentage share of the relevant market, and results in a significaasanicrethe
concentration of firms in that market is so inherently likely to lessen catropetubstantially that
it must be enjoined in the absence of evidence clearly showing that the mergéikedyntat have
such anticompetitive effects.Phila. Nat'l| Bank 374 U.S. at 3634 (holding that fw]ithout
attempting to specify the smallest market share which would still be considereghktietbindue
concentration, we are clear that 30% presents that threat”).

The HerfindahiHirschmann Index (“HHI”) is a formula used by the U.S. Department of
Justice Antitrust Division and the Federal Trade Commissiemigoymarket shares toalculate
the level of concentration in a particular markedeeGuidelines 8§ 1Staples | 970F. Supp. at
1081 n.12.“The HHI is calculated by totaling the squares of the market shares of eueiy fi
the relevant markét. Heinz 246 F.3d at 716 n.¥ According to the 2010 Horizontal Merger
Guidelines,a postmerger market is “highly concentrated” when tHEll is 2500 or greater.
Guidelines &.3. Further, if the HHI increases by more than 200 points as the result of a merger,
the merger is “presurdeto be likely to enhance market power,” Guidelines 8 5.3, iand

presumptively unlawfulH & R Block 833 F. Supp. 2d at 71-7ste alsdHeinz 246 F.3d at 716

13 For example, a market with four firms having market shares of 45%, 30%, 18% and 7%
has an HHI of 3298 (45 30°+ 18 + 77). If the firms with 18% and 7% market shares were to
merge, the new HHI would be 3550 {453CF + 25), so the HHI would increase by 252 points
(3550 - 3298).SeeHeinz 246 F.3d at 716 n.9.
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(“Sufficiently large HHI figures establish the [plaintiffs’] prima faciase that a merger antr
competitive.”).

While economic measures play a role in antitrust analysis, plaiftiésd not present
market shares and HHI estimates with the precision of a NASA scientist:cldkest available
approximation’ often will do.” Sysco 113 F. Supp. 3d at 54, quotiRfPG Indus. 798 F.2d at
1505. This makes sense because as the President of Anthem Virginia cgutjgtiedrery
difficult to track market share or to have an accurate market share estima#dtimihsurance,
because it’'s difficult to know which market segment customers are in; and ficsildifo know
what the entire population is, which you need for the denominator in order to calculaté marke
share.” King (Anthem) Tr. 3041.

1. Plaintiffs’ expert’s calculations

Dr. Dranove calculated the market shares and HHI for the national accountsimérket
fourteen Anthem states based largely on the dathered during the Antitrust Division’s
investigation. The Department of Justissued twentyeight Civil Investigative Demands
(“CIDs”) to health insurance carriers and received tweantyresponsesSeeDranove Tr. 1102
03. To determine market shes, Dr. Dranovaised carrier enrollment numbers, which is how
carriers determine their own market sharédeeDranove Tr. 110708; PX 36. Since some
industry participants define national accounts pubelgedon number of enrollees and others
include ageographic requiremensee, e.g.PX 36; Abbott (WTW) Tr. 157-58 Dr. Dranove
calculatedmarket sharesvo ways based on enrollment in plans sponsored by employers with
more than5000employees (“NA5”) and based @mrollment in plans sponsored by employers
with more tharb000employees and at leads¥ of members residing outside of the state with the

largest proportion of employees (“NA5G”). Dranove 876-78. Since both definitionare
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consistent with how thmdustry defines the term, Dr. Dranove ran the numbers both agas
robustness chechkd ensure accuracyDranove Tr. 878.

The numerator in Dr. Dranove’s individual markegarefractionis each carrier’'s number
of national account enrollees who reside within the geographic mddkahove Tr. 88488 In
calculating Anthem’s market share, hembined Anthem’s enrolleesni the fourteen states,
Anthem’s home lives, with the enrollees of other Blues carriers locatedeirfourteen states,
Anthem’s hostives!*

The denominator in Dr. Dranovaisarket share fractioils an estimate of the total number
of national account enrollees who resiléhe geographic market. Dranoe 888. Dr. Dranove
used twoalternativesdata sets to generatadanominator. The first setidentified was potential
enrollees based oruplicly-available census dataDranove Tr. 888. Dr. Dranove used this
approach to captursmall regional insurers that did not reeeor respond to th€1Ds and
thereforedid not appear in the data collected by the governm@&ranove Tr.889-90 Dr.
Dranove called this the census approach. DranovatB88 (“There’s a lot of different data
reported in anumber of different censuses . that allows one to estimatbe total number of
enrollees in a given geographic area who work for large emplofatsso, | took the combination
of the data from these different censuses to estimate the total size of thal ratomounts market
in the Anthem footprint . ..”). The second approach was to generate adenwed fromthe
enrollment data produced to the United States by the tvgeatysurers that responded to the

CIDs. Dranove Tr.890-91. This group includkthe four national carriersnany of the other

14 Dr. Dranove made an exception for Blue Shield of California, which competastaga
Anthem in California under a separate Blue Shield license, and is therefoeel thgaa distinct
competitor from Anthem in calculating market shares. Dranove Tr. 883—-84.
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Blues, ad severamajor regional carriers, includingumanakKaiser, Harvard Ryrim, andHealth
Net Id. at 891;seeDDX 2. Dr. Dranove ca#d this the buileup approach. Dranove T890-92

To includethe largest possible number of market participantdis denominatqrDr.
Dranoveused the larger dhe sums derived from the two approaches, which in five o§ithe
calculations turned out to be the build method total Dranove Tr891-92, 1115He described
this as d'conservative approach” sin@larger denominator would result iaialler estimated
market shares and smaller estimated measures of market concefitiatemove Tr. 891-92.

Armed with these numbers, Dr. Dranove calculated market shares for the nationatscc
market in thdourteen Anthen states and concluded that the market stiaegsvould result from
the mergewould bepresumptively antiempetitive. Dranove Tr940 For the NA5 definition of
national accountwith 5000 employeethat does not include a geograpb@mponentAnthem’s
share combined with the lives of other Blues carriethénAnthem states is 41%ndCigna’s
share is 6%so0 their combined market share would be 47%. Dranowg9%9r.PDX 5

Looking at the NA5G definition of national accountatiincludes the geographic element
Anthem’s share is 40%9€igna’s share is 8%andtheir canbined share would be 48%ranove
Tr. 899 PDX 5

Dr. Dranove also calculated the merging companies’ share of the national accatkgs m
for ASO products alone “[w]ithout speculating on whether ASO constitutes [a] vadfined
market, becausjie] did not do the SSNIP tespecifically to ASO. . ..” Dranove Tr. 899.He
found that the post-merger shares woul@ben higher thawith ASO and fully-insured plans in
combination:a postmergercombinedshare of 8% using the NA5 data, and 50% using the NASG

(geographic spread) dat®ranove Tr. 899-900; PDX 5.
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Dr. Dranoveused these market sharesatculatemarket concentration using thi¢l, and
he conalded thatthe concentrationresulting from the mergemwould be presumptively
anticompetitive.SeeDranoveTr. 940. According to the Merger Guidelineamarket concentration
in excess oHHI over 2500 is a highly concentrated market and is presumed tibenapetitive,
and & increasein market concentration of 200 or mowell also trigger the presumption.
Guidelines § 5.3.

For national accountsusing the NA5 definition— based solely on the number of
employees-the postmerger HHI willbe 3000, and #hincreasén HHI is 537. DranoveTlr. 898-

99, 941; PDX 5.

For the NA5Gnationalaccountswith 5000 employees, 5% of whom reside outside the
state where the employees are most concentrtedposimerger HHI will be 324, with an
increasan HHI of 641. Dranove Tr. 899, 941; PDX 5.

The postmerge HHIs for the market for the sale 8fSO products aloneereevenlarger
thanwith ASO and fullyinsured combinedDranoveTr. 899-900, 941; PDX6 (showing for NAS
a postmerger HHI of 63 and an ineaseof 771 and for NA5G a post-merger HHI of 3675 and
a changef 880)1°

All of these numbers are well over the presumptive limits in the Merger Guidelines.

2. Defenseexperts’ critiques

Anthem criticizes Dr. Dranove for doing a market share calculation in thepfase,

asserting that the Horizontilerger Guidelines recommend using tools other than market share,

15 Dr. Dranove also calculated market shares and the HHI with looking at Anthemeés sha
alone, without combining it with any host lives covered by the othersBltie testified that “the
merger would still put the market concentration above the presumptive threshold [and] . . . the
[change in] HHI would also still be above the presumptive thresholds.” Dranove Tr. 1169.

53



such as econometrics, diversion ratios, and merger simulation models, to lassEsafetitive
effect of a merger in an industry involvingfdrentiatedproducts. SeeWillig Tr. 2164-66. The
Guidelines do recommend using those tools to look at competitive effects, Guidé@ideb& at
this stage of its analysis, the Court is not assessing the competitive effectinafrtjes. It is only
assessing whether plaintiffs have made out a prima facie case.
The Merger Guidelines make clear that calculating market shares and applying them i
HHI is a predicate step to determining whether agencies need to investigaémtapmerger
further.
[The HHI] thresholds... provide one way to identify some mergers unlikely
to raise competitive concerns and some others for which it is particularly
important to examine whether other competitive factors confirm, reinforce,
or counteract the potentially harmful effects ofreased concentration.
The higher the posnherger HHI and the increase in the HHI, the greater are
the Agencies’ potential competitive concerns and the greater is the

likelihood that the Agencies will request additional information to conduct
their analyss.

Guidelines8 5.3. Further, controlling authority provides that “[s]ufficiently large Higufes
establish the [plaintiffs’] prima facie case that a merger isamtipetitive.” Heinz 246 F.3d at
716. So it was entirely proper for Dr. Dranove to begin witliket shareand arHHI analysis.
Anthem also raises a number of concerns about how plaintiffs’ economist went about
calculating the shares. Dr. Willig testified that combining the enroliment of Anthethater
Blues improperly overstates the competition between Anthem and Cigna and thitasbsire of
the postmerger entity. Willig Tr. 221-214. But as was the case with the objection to the use of
the 5000 employee cuwiff, or the consideration of both ASO and fullhysured plans inree market,
the refutation of the defense expert’s criticisms can be found in Anthem’s ean fil
First of all, Anthem counts these lives itself. Anthem covers the home lives within its

territory and receives income from the other Blues for allowing thembers-the host lives- to
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access the Anthem network, and when analyzing its national accounts enrolirteds iboth
sets of lives into account. Kertesz (Anthem) Tr. 559; PX 63 (Anthem internal docuaoimd
national account market shares tfmited, Cigna, Aetna, anBCBS”); see alsd®X 494 (Anthem
document reporting combined market share of “We the Blues”); Martie (Aptbem 190 (when
an Anthem business record refers to the national accounts market as “Blue, UHC,aAdtna
Cigna,” “Blue” means “Blue plans, wherever they competed”).

Second, the Blue network is an integral part of Anthem’s ability to win and woo national
accounts and the source of Anthem’s greatest competitive stratgthiscounts. The evidence
shows that Anthem and the other Blues work together to win national business; @spaa\c
stated in litigation in another courtfa] bsent cooperation, Blu#anscouldnoteffectivelyservice
(andthuswould not competeeffectively) for nationalemployers . . . .”"SeePX 216 (discussed at
Swedish Tr. 238 It is the combination of Blue networks that enables Anthem’s customers to
obtain a single national network for their employe8gePX 216; Swedish Tr. 233 BlueCard
also allowanulti-stateemployergo gainaccesso multiple Plans’ networksin asingletransaction
ratherthancobbletogethetheneededoverage.). And the discounts Anthem can offer, no matter
where the customer’'s employees reside, factor prominently into atiherinbid for a national
account. SeeAbbott (WTW) Tr. 90, 107-08; PX 310, 494.

A key selling point, according to Anthem’s Ken Goulet, is that Anthem is offégrayvn
assets plus the Blues’ networks. Goulet (Anthem) Dep. 117 (if Anthem dedglesritpetitively
necessary to do so, “wdll go out and just offer a zero trend guarantee. What customer wouldn’t
want to avoid future trends by switching to Anthem and Blue Cross Blue Shieldrke and
that's what we instituted in 2014”)Certainly industry participants view them in tandesften

lumping them together as “the Blues” or referring to the four nationaécsaas “BUCA"— Blues,
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United, Cigna, and AnthemSee, e.g.Kilmartin (Mercer) Dep. 1223 (if multistate employers
want a single carrier, “[tlypically it falls back tagha, United, Blue Cross and Aetna”). Given
this evidence, the Court holds that it was appropriate for Dr. Dranove to combine the Bdues w
calculating market shares.

Dr. Willig testified that using the buitdp method improperlgxcluded mangompetitors.
Willig Tr. 2219-20 (stating “the 26 CIDs understates the market because it leaves out hundreds of
market participants,” including all TPAsBut while the Merger Guidelines consider “[a]ll firms
that currently earn revenues in the relevantkeid to be “market participants,” Guidelines 85.1,
they permit market concentration to be measured using the “significant domgdét the market,
particularly “when there is a gap in market share between significargetitors and smaller rivals
... in the relevant market.” Guidelines § 5.3.

There is no dispute that many healthcare insurance carriers and TPAs imkibedickbnot
receive CIDs from the government. But the evidence at trial showed conclubiaethere are
not hundreds of participants gaining any significant traction in the national accoast, and
that the Big Four carriers are by far the most significant compettonsational accountsSee
PX 63 (internal Anthem document showing that the Big Four account for mor&@8aof the
market for commercial health plans sold to national accows@e¥edion I.A.1.c.2)b) above.

Anthem, Cigna, Aetna, and United were among the twemtgompanies that responded
to CIDs, so they were included in Dr. Dranove’s buildup method. Dranove Tr. 891; DDX 2. The
CID data included the company generally viewed as number five on the natienal or at least,

a particularly strong regional company: Humana. The buildup method also includdabufata
Kaiser and Harvard Pilgrim, the kearriers that came up most often in testimony as strong

regional forces. According to Dr. Dranove, adding the regional firmghimeeship to the
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denominators understated the national carriers’ market shares across the famthiery since
Kaiser and Harard Pilgrim only compete for national accounts in their limited geographas.are
Dranove Tr. 89192, 894. But they were included nonetheless. Since the buildup denominators
account for the most significant carriers, as required by the Mergeel®eas] 8 5.3, and they go
even further to include an additional tweiyo carriers, the Court holds that Dr. Dranove’s
methodology appropriately measured market concentrations. Dr. Dranoeé lestresults
against the census data, and that examination did not expose the presence of a majtsrcompe
that had not been accounted for. Use of the 26 CIDs was not only appropriate &srafmat
practice, but it leads to a conclusion that is entirely consistent with the grdmarse evidence

and testimony ofmarket participant$® The buildup approach was conservative, if not outright
generous, and if anything, it understated the power of the two merging parties.

Dr. Fowdur stated that the calculations fail@ocount forslicing, and therefore, Dr.
Dranoveoverstated the merging parties’ market share. Fowdur Tr—=5349he economist added
that her own analysis of 126 Anthem and Cigna national accounts revealé@Q%hatere sliced
with Kaiser and about 15% are sliced with other carri€®wvdur Tr. 139-51. But Kaiser was
included in the CID data along with the other logical slice recipients. Dr. Drarstifestethat
his review of Anthem'’s internal data showed that when national accounts sliced, Iftieesg a
always sliced to the big four.” Dranove Tr. 2258. This is borne out by a review of the
company’s Salesforce records depicting all of Anthem’s national accaxenbakinessDX 697.

The data available on this issue for the economists to analyze may have beéectmper

with respect to the smallest participants in the market, but given that “scientiigigmecs not

16 While plenty of industry witnesses agreed that TPA's exist, none supplied evidence o
anything other than anecdotal evidence of their connection to a handful of national .ctwst
they appeared to be “significant” competitors in this market only to defendantsomists.
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requiredin calculating market shareSpnn. Nat’'l Bank418 U.S. at 669, Dr. Dranove’s market
shares and market concentration figures include the significant competitbtise expert analysis
fairly reflects the actual business conditions, defendants’ concerns do not und&mine
Dranove’s conclusion¥.

C. Evidence of price effects supports the prima facie case.

Dr. Dranove was asked to consider whether the merger would lead to “statit theat
is, effects on prices, as well as “dynamic” or long term effects, such as ingmaqgtsality or
innovation. As part of his economic analysis then, in addition to calugllenarket share and
concentration, he conducted a merger simulation to analyze the merger’s ligety eh price in
the relevant marketSeeDranove Tr. 95657; Sysc9113 F. Supp. 3d at 67 (evidence of a merger’s
likely price effects through econastis merger simulation “strengthen[ed] the FTC’s prima facie
case”);H & R Block 833 F. Supp. 2d at 88 (stating that merger simulations have “some probative
value in predicting the likelihood of a potential price increase after the rijerge

Based upno several different economic analyses, Dr. Dranove concluded that the merger
will lead to static harm in the Anthem states in the form of higher health insuranuemseand
ASO fees. Dranove Tr. 8445. His merger simulation resulted in a calculation of $219.7 million
of static harm in the fourteen Anthem states. Dranove Tr. 8456059Jsing an Upward Pricing
Pressure (UPP) analysis, Dr. Dranove predicted static harm totaling $38®&8.rdll And when

he performed the UPP analysis again, this time incorporating the factitilas®s/ data suggests

17 Dr. Willig also testified that Dr. Dranove’s census method is improper because the census
number was lower than the buildup number in five out of six of Dr. Dranove’s calculations, which
suggests that censbased denominators understated the total market size. WllRR19;see
alsoFowdur Tr. 133631. But if even both sets of data were imperfect, the fact that they mirrored
each other is important.
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that Anthem and Cigna are close competitors, the exercise led to a total of $BiBh3mstatic
harm in the relevant markeld.

Anthem’sexpert,Dr. Israel,criticized Dr. Dranove’s merger simulation and UPP model
because they focus on the fees to be charged by the newly formed carrienferaclaiinistration
services and do not account for any of the savings in medical costs that Astaimamwill flow
to the customers from its greater network discounts. Israel Tr—486MHe informed the Court
that if just33% of the medical cost savings he had calculated were factored into Dr. Dranove’s
model, the merger would turn out to be procompetitive. Isradl8G7, 201243. Dr. Israethen
described his own merger simulation. It was performed considering all large gnplgyers,
not just the national account customers which the Court has found to comprise the netekant
becausehte witness rejected the distinction. Israel Tr. 2017. He reported his conclusion that
the fourteen Anthem states, the merger would result in a net average costsafviags of $4.50
per member per month (“PMPM”), or $1.5 billion in net consumeefien Israel Tr.2017-19;
DDX 15. He explained that the savings would apply to all 27 million ASO custaménge
Anthem states, not only those that choose the new company, because his model® ‘dakeunt
that . . . a stronger Anthem or Cigna will put more competitive pressure on United auad’ Aet
Israel Tr. 2018.When he limited the analysis to the natioaatount market, he found that the
merger would remain procompetitive, and he predicted a total PMPM cost savings ofl$&6H.
Tr. 202526; DDX 15.

All of Dr. Israel's calculations assume that it is appropriate to factor inrelftes in
provider rates obtained by Anthem and Cigna for members in their networks. Sdréisréitue
of Dr. Dranove’s conclusions rises and falls with Anthem’s efficiencies defersch the Court

rejects for a number of factual and legal reasossction 1V below.
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There were also more nuanced differences in the manner in which each expert structured
his analysis, but regardless of the particular methodology employed, both economisth&bund t
the merger will result in some level of anticompetitive effects if one sets the memlitabwings
aside. Dranove Tr. 22886, 2295 (“[B]oth approaches predict there will be price effects in the
absence of substantial efficienciessge alsolsrael Tr. 201419 (medical cost savings were
balanced “against the loss of Anthem/Cigna competition”). Therefore, pldiatiffience of price
effects bolsters the presumption created by the market shares and roacket@tion evidence,
and plaintiffs have established their prima face case.

I. Defendants have come forward with evidence to rebut the prima facie case.

Because plaintiffs have established the prima facie case, the Court museteenxtire
whether defenahts have presented evidence to rebut the presumption that the likelyadftets
merger will be anticompetitive. The standard for the quantum of evidence defendestits m
produce to shift the burden back is relatively Id®@aker Hughes908 F. 2d at 991, quotirighila.

Nat’l Bank 374 U.S. at 363 (defendants are not required to “clearly’ disprove anticompetitive
effect,” but rather to make merely “a ‘showing™).

Defendants may rebut the presumption either by “affirmatively showing avgiven
transation is unlikely to substantially lessen competition, or by discrediting the datalyinge
the initial presumption in the government’s favold:; see alsdHeinz 246 F.3d at 71,5Citizens
& S. Nat'l Bank 422 U.Sat120. They may rely on “[n]onstatical evidence which casts doubt
on the persuasive quality of the statistics to predict future anticompetitivequames ... ."
Heinz 246 F.3d at 715 n.7, quotikgiser Aluminum652 F.2cht1341. To rebut the presumption
established by the government’s prima facie case, Anthem presented evidenonarnobea of

relevant issues.
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Competition between Anthem and Cigna:The defense presented evidence to show that
United, not Cigna, is Anthem’s closest competitor for national accounts and that Gmpetes
more directly with Aetna.See, e.g.Curran(Def. Counsel) Tr. 53, 27034; Kendrick (Anthem)

Tr. 1198 (United is “clearly [Anthem’s] most formidable competitor”); Skahthem) Dep. 233
(Anthenis closest competitor for national accounts business is United); Goulet (Ariegm97,
108-11 (United and Anthem have the best discounts and United is a “formidable competitor” for
national accounts business, while Aetna and Cigna are “second tiggetitors); DX 35 (internal
win/loss data); Manders (Cigna) Dep. 207 (Aetna’s “value proposition historicgiypeen more
aligned to [Cigna’s]” and thus Aetna has been one of the hardest competitGigrfarbecause

they are “more similar to [Cigna] thathers”).

Anthem alsgpresented economic testimony to show that Cigna is not Anthem’s closest
competitor. Dr. Israel conducted a diversion analysis and testified that tHeofedeect
competition between the merging parties for national accosistaaller than their market shares
would imply. Israel Tr. 1995-96; DDX 15.

Customer sophistication and bargaining power: The defense presented evidence that
national accounts have the level of sophistication to thwart any efforebyehged compartp
raise prices. National accounts rely upon experienced and sophisticated cansolthtise
them, and they are waliformed about industry trends, and pricing in the marketplace, and the
array of competitive offerings, including naarrier options. Abbott (WTW) Tr. 646, 155;
Kendrick (Anthem) Tr. 1212-13; Fowdur Tr. 1360; Thackeray (Cigna) Tr. 751.

New entrants and expansion: The defense presented evidence that new entrants in the
market will also constrain the ability of the merged companpdease prices. Ehowedthat

some existing regional competitors compete for national accounts or allio@sional account
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business, and that they are expanding or seeking to exfaefowdur Tr. 131920; Gray (Key
Benefit Administrators) Dep. 434; Edwards (HealthSCOPE Benefits) Dep. 54. Witnesses also
offered proof that TPAs, provideponsored plans, and other firms have recently entered the
market or are expanding their existing shaeeDX 2 (showing that twentfive new PSPs
entered in Xteen states between 2012 and 2014); Batniji (Collective Health) Dep. 85-86; DX 19
(identifying acquisitions by a TPA to facilitate its expansion beyond its eyigfgographic
region). They also presented evidence that some of these entities éilasataessful in securing
national accounts business: some TPAs have won some national accounts, Schumaater (Unite
Dep. 305; Kendrick (Anthem) Tr. 1197; providers, such as hospital systems, have teamed with
health plans to offer their own provider netwotksnational accounts, Henderson (Innovation
Health) Dep. 2627; Spooner (Tufts Health Plan) Dep. 36,455 and some very large national
accounts have bypassed insurance carriers altogether byydo@utracting for certain services.
Bisping (Caterpillar) Dep. 23; McHugh (HTA)Dep. 13-1, 19-20, 46-42; see alsoBatniji
(Collective Health) Dep. 5&1, 63-64; Hatch (AmeriBen) Dep. 222; Edwards (HealthSCOPE
Benefits) Dep. 15, 87; Horvath (CoreSource) Dep.sé®; alsesection 111.D4. Defendants also
showed that other specialized entities, innovators, or “niche players” are aognioetportions

of the services that the major carriers offer to national acco®etsThackeray (Cigna) Tr. 746

47, 760;id. at 748-49 (Quantum and Accolade are beginntagoffer utilization management
services)see alsdDX 2 (BCBS presentation on emerging competitors and market innovators).
And, as discussed above, Dr. Fowdur testified that her critical losdatada shows that the mere
presence of the other natidwampetitors, along with the additional regional and newly emerging

competitors, will impose price discipline on the market since customers can iskeenosimply
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threaten to slice or move their business entirely. Fowdur Tr.-P8194324, 1330, 136563
(bluffing “imparts competitive discipline”).

To demonstrate the ease of entry into the marketplace, the defense presentext evide
about thdegal and regulatory requirements for serving ASO custon&esGray (Key Benefit
Administrators) Dep. 43—-44, Edwards (HealthSCOPE Benefits) Dep. 54; Major (UH2ep.

76-78. The defense presented testimony that -fubyred plans can receive state regulatory
approval in less than a yeageSpooner (Tufts Health Plan) Dep.-8®; Roberts (Harvard
Pilgrim) Dep. 114, and that provider networks can be rented or created within a few months to a
year. Fowdur Tr. 1336; Archer (HealthSmart Benefit Solutions) Dep. -#40 Bierbower
(Humana) Tr. 836.

Innovation: The defense presented evidence in an effort to show that the merger will
enhance innovation. Beginning with Joe Swedish, the Anthem witnesses touted Anthem’s
leadership in innovation, particularly in the fields of vahased and accountable care. Saled
Tr. 29596; Drozdowski (Anthem) Tr. 1670; Kendrick (Anthem) Tr. 1200 (discussing
Anthem’s innovation laboratory in Atlantagee alsaDX 106; DX 155. Anthem’s economist
testified that after the merger, the new company will have incremsettive to continue
innovating. Israel Tr. 20333 (the merged company will be a stronger competitor with “more
opportunity to recoup the investments in innovation . . . [because] their innovations become more
profitable”). This would be consistent with the trend across the industry towardsbesiee care
and provider collaboration®X 362 (Kaiser document on growth of ACOs and provinlened
health plans); Austen (MVP Health Care) Dep-3L.(discussing plans to increase vahased
reimbursements), and the need to respond to the new entrants offering innovatiaenprtugy

national accounts. Fowdur Tr. 13%3l; Guptill (Kaiser) Dep. 1634 (nontraditional players
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such as UberHealth, CVS Health, and Walmart are launching “consumer frigcitty that have
the potential to disrupt traditional care of delivery modeld’)at 11718 (providers such as Inova,
MedStar, Johns Hopkins, and Sentara, that have or are developing insurance products).

Anthem also presented evidence of efficiencies to be discussgdeater detail in
sectionlV below. Applying theBaker Hughesurdenshifting rubric, the Court finds that the
defense has rebutted the presumption that the merger will likely result in antitv@@dfects
in the market, and the burden of persuasion shifts back to plaintiffs.

1. Plaintiffs have carried their burden to establish that the merger is likely toharm
competition.

The Supreme Court has adopted a “totaditythe-circumstances approach to the statutes,
weighing a variety of factors to detemmsithe effects of particular transactions on competition.”
Baker Hughes908 F.2d at 984. Thesadtors may includeease of entry in the marketplace, the
significance of market shares and concentration; the likelihood of expressiaolior tacit
coomination; prevalent marketing and sales methods; the absence of a trend towardration;
industry structure; any weakness of the data underlying the prima facie easeitglof industry
demand, product differentiation; and the prospect of effotgsnfrom the mergend.

Courts examine two types of effects that may arise from mergers: maedieffects and
unilateral effects. Coordinated effects refer to markets with few datonsein which firms may
“coordinate their behavior, either by overt collusion or implicit understanding in twrdestrict
output and achieve profits above competitive leveRrbMedica Health Sys., Inc. v. FTZ49
F.3d 559, 568 (6th Cir. 2014), quotihg& R Block 833 F. Supp. 2d at 77. An example of this
would be parallel pricing by two gas stations located across the street from le@aicim @t remote
small town. Id. at 56869. Unilateral effects refers to a merger’'s elimination of competition

between the two merging companies, which “may alone consttggbstantial lessening of
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competition.”ld., quoting Guidelines § 6. “The most obvious example of this phenomenon is a
‘merger to monopoly- e.g, where a market has only two firms, which then merge inte-dng
unilateral effects ‘are by no means limited to that case.,"quoting Guidelines § 6.

Relevant evidence of a merger's potential unilateral effects include the mergin
companies’ ordinary course of business documents, testimony of industry padicgrahthe
history of heaeto-head competiion between the two merging partieSee, e.gStaples 1) 190 F.
Supp. 3d at 13433;H & R Block 833 F. Supp. 2d at #35, 81-82;Heinz 246 F.3d at 71718;
Swedish Matchl31 F. Supp. 2d at 169-70.

The Court finds that the merger will have the antipetitive effects of eliminating direct
competition between the two firms, reducing the number of national carriersdronofthree,
and diminishing innovation, and that new entrants and other market conditions identified by the
defense are not sufficient to forestall price increases and ameliorate these effect

A. The merger will have the unilateral effect of eliminating the existing headtb-
head competition between Anthem and Cigna.

The Horizontal Merger Guidelines advise that “[u]nilateral price effects raatey, the
more the buyers of products sold by one merging firm consider products sold by theetjieg
firm to be their next choice.” Guidelines 8§ 6.1. But “mergers #hatinate heado-head
competition between close competitors often result in a lessening of comget8taples 1) 190
F. Supp. 3d at 13Btaples |970 F. Supp. at 1083 (holding that “the elimination of a particularly
aggressive competitor in a higldoncentrated market [is] a factor which is certainly an important
consideration when analyzing possible aampetitive effects”). And this is true even where the
merging parties are not the only two, or even the two largest, competitors in tet. daatng
2017 WL 325189, at *2%ee also Sys¢d13 F. Supp. 3d at 6Bleinz 246 F.3d at 7:719;H & R

Block 833 F. Supp. 2d at 83-84
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Given this standard, Anthem’s insistence that United, not Cigna, is its “closegtéttor,
is beside the point. The acquired firm need not be the other’'s closest competitor tanhave
anticompetitive effect; the merging parties only need to be close competiiasles 1) 190 F.
Supp. 3d at 131see alsdGuidelines &.1 (‘The elimination of competition between tviioms
that results from their merger may alone constitute a substantial lessening efitomy).

The evidence in this case, including Anthem records and testimony Anthem
witnesses, firmly establishes that United, Cigna, Aetna, and the Blogetmagainst each other
for national accounts, and that together, they dominate the m&&eBX 63 (internal Anthem
document reporting that BCBS, United, Cigna, and Aetna have 83% of the market share for
commercial health plans sold to national acesuiiPX 121 (Anthem affiliate WellPoint document
describing market as “consolidated”); Abbott (WTW) Tr. 409; Martie Dep. 17431, 186, 189
91, 193-200PX 259; GuilmettéCigna)Dep. 187-88; Mascolo (Wells Fargo) Dep. 156-57.

But insurance products are not soldiié-shelf to every customer for a single prikealth
benefits coverage sold to national accounts is a “differentiated product,”’eandrtlers compete
by submitting bids to individual customers. Therefore, both sides engaged in écanatyses
to ascertain what the level of direct competition between Anthem and Cigna hasithéethe
tightly packed national accounts environmei@eeGuidelines 8§ 6.1 (in differentiated product
industries, “the extent of direct competition between the products sold by the gneagires is
central to the evaluation of unilateral price effects”).

Dr. Dranove conducted a diversion analysis, which is used in markets with ditiexdnti
products, to examine the level of competition between merging companies. Dranove Fr. 2257
80. He explained that customers buying group health insurance are “trying tbetap bidders

against each other,” economists consider the procurement process for group healticént® be
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what the Guidelines and economisgfer to as an “auction,” and this means that this merger will
affect competition most significantly when Anthem and Cigna are both among thedtigpsbi
Dranove Tr. 2280-84.

For that reason, Dr. Dranove analyzed the company’s internal data to dlede ithe
occasions when the two companies had been the top two bidders for any national account’s
business and then determine how often each won or lost against the other in that siBesion.
Dranove Tr. 22868118 He then compared the data to the market shares he had calculated for the
prima facie case.

Dr. Dranove looked first at situations when the merging companies lost business to each
other. He determined that the market shares for national accounts in the Antheneteindicate
that Anthem should win 44% of the contracts where Cigna is the incumbent and logeeyveDr
Tr. 952-53; PDX 5 But Cigna’s internal win/loss data showed that Anthem wins those contracts
more than the market shares predicted: Anthem won 60% of those solicitations. Dra@&2e Tr.

53 (using Cigna’s SalesForce.com win/loss data from 2011 to 2017); PDX 5.

Similarly, the market shares indicated that Cigna should win “about 10npeatethe
contracts when Anthem is the incumbent and loses. Dranove H5853DX5. But Anthem'’s
internal win/loss data showed that Cigna won “about 17 percent” of those sales. Dna®®z T

54 (using Anthem’s iAvenue win/loss data); PDX 5.

18 Dr. Dranove testified that each company tracks when it wins or loses businedsoatie w
incumbent is when it bids for business, but they do not track when they were the top two bidders
for an account. Dranove Tr. 228P, 2285. To approximate that information, Dr. Dranove
narrowed the competitive situations he analyzed to those situations where Andserne
incumbent and a customer switched away to Cigna and vice Vdrs&.228182. He reasoned

that if Anthem or Cigna “bid and lost and they were the incumbent, they were Redyetdi be
second and third than they were to be fourth and fifth” since ordinarily, “the inctirdbesn’t

lose because it's not wdlked” but “because somebody jumped over themal.”at 2285.
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Looking at situations when the merging companies won business away from eagch othe
Dr. Dranove testified that market shares predict that Cigna should have won businesstirem A
44% of the time. Dranove Tr. 954; PDX 5. But Cigna’s data showed that when Cigna wins an
account, it does so about%4of the time from Anthem.Dranove Tr. 95455 (using Cigna
SalesForce.com win data from 2011 to 2017); PDX 5. And looking at Anthem’s wins, its market
share for national accounts would giee to the prediction that 11% of the wins would be in
situations where Cigna was the incumbent and lost. Dranove H5®5DX 5. But Anthem’s
data showed that when Anthem won a contract from an incumbent, Cigna was the incumbent
almost 35% of the time. Dranove Tr. 955 (using Anthem’s SalesForce data from 2015 to
2017); PDX 5. In sum, the data showed that Anthem and Cigna are winning business from and
losing business to each other more than their market shares would predict.

Given these results, Dr. Dranove concluded that his HHI calculativhgch are dramatic
in and of themselvesactually understate the competitive significance of the merger, because the
underlying market shares understate the closeness of competition betweegrdhey rfirms.
Dranove Tr. 953.

Not surprisingly, Anthem’s expert conducted a diversion analysis that reacloapbisde
conclusion: the level of competition between the merging parties for natamwairds is smaller
their market shares imply. Israel Tr. 19956 (referencing DDX 15). To calculate his diversion
ratios, Dr. Israel matched Anthem’s and Cigna’s bfdrmation from 2015 and 2016 to identify
instances in which both companies bid. at 1995, 2004. Using each company’s win/loss bid
data and customer lists, he calculated how often Anthem and Cigna lost atswolithit the other

company won.ld. at 1995, 1997 (referencing DDX L5
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Dr. Israel testified that if Anthem and Cigna were particularly close catoysethen when
they both bid for an account, Anthem would be expected to lose more frequently to Cigna than the
rate implied by Cigna’s ovetanarket share and, similarly, Cigna should lose more frequently to
Anthem than the rate implied by Anthem’s overall market sh&eelsrael Tr.1996. But his
diversion ratio calculations found that they lost to each other less freqtrentlthe market shares
would suggestld. at 1996.

Dr. Israel’s diversion analysis also examined each company'’s priciregrsato discover
whether one reaatdo the presence of the other as a competitor by offering more competitive ASO
bids. Israel Tr. 200807. He concluded that Anthem’s presence or absence as a competitor on a
given bid had no statistically detectable effect on Cigna’s bids, and thsdrtteewas true for
Anthem'’s bids with respect to Cigna’s presentzk.at 2007. So, he found that the loss of direct
competition between the two would have little or no effect on the merged company’ddids.
at 2007-08.

In addition, Dr. Israel searche&hthem’s data to cull out the competitive situations in
which Anthem must have viewed Cigna as a particularly weak competitor becausesCig
discounts were six to eight percentage points lower than Anthem’s. Isra20IB-11. He
explained that if Ciga were a close competitor, Anthem would be expected to raise its price when
Cigna’s discounts were not competitive to its own. Israel Tr. 2011. But he foundighatsC
competitiveness on the discount factor had no statistically significant effeéhthem’s bid.

Israel Tr. 20112

19 This analysis does not take into account the fact that even with its discount advantage,
Anthem has been forced to fend off Cigna nptidwering its ASO fees, but by offering trend
guarantees or making other concessiddse e.g, Kertesz (Anthem) Tr. 575-76.
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Each witness went to great lengths to discredit the other's economic &ralogthe
intensity of the direct competition between the two compamfesnoted above, Dr. Dranove
compared the RFP bidding situation to the economic model of an awsdmre.g.Dranove Tr.

943 (“[I]t's the competition between the two top bidders that ultimately drives tbe priwhile

Dr. Israel favored the model of a negotiati@r. Dranove maintained that Dr. Israel’s negotiation
modé unrealistically assumed that customers would be armed with perfect knoveledgethe
carriers’ actual costs and profit margins when responding to a bid, and that they would know
“exactly how much the insurance company is willing to sell the product faranove Tr. 2291—
93.2° According to Dr. Dranove, incorporating this assumption into the merger simulagi@mt m
that Dr. Israel’s calculation “dramatically reduce[d] the amount of hasuoitieg from the price
increases.” Dranove Tr. 2294.Dr. Dranowe also criticized Dr. Israel for failing to factor in
incumbency, and the role that would play in the outcome of any solicitation. Dran®28F

82, 228485, 241516 (“There’s a final two bidders in every single RFP . What's relevant for

the winloss is finding out when they are one and tws I've testified, we don’t know who's
two, so | conditioned on incumbency.” response, Dr. Israel insisted that it was important to
consider all instances where one of the carriers bid and lost irdtgesd those situations when

an incumbent was unseateHe characterized Dr. Dranove’s diversion analysis as a switching

study that used too small a sample and inappropriately assumed that the incumbénaysthe

20 In the Court’s view, neither economic model provides a perfect analdgyDranove’s
criticism that customers would not leathe level of information assumed in Dr. Israel’'s model has
some force; notwithstanding the evidence that customers were aided bysbndice gather
considerable intelligence concerning discounts and other factors, the notioastisaners would

be certan of a carrier’s bottom line was not established by the evideBatthere was testimony
from brokers in Phase Il to support Dr. Israel’'s supposition that at least in sdaareass the
customer may initiate another round of negotiation after the tivalbids have been submitted
and ranked.See, e.gHawthomne (Scott Insurance) Tr. 2992-93.
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customer’s second best optiotsrael Tr. 200305. Meanwhile, Dr. Dranove observed that Dr.
Israel’s regression analysis, which was based on the ASO fees in Anthemidbidst take into
account occasions when Anthem may have made other concessions to improee wstlodiit
reducing its feesDranove Tr. 2274, 2279.

Faced with these differences of opinion, the Court notes that these were both highly
qualified and articulate economistas Dr. Israel was wont to emphasize, he has been retained by
the Department of Justice in othmerger casesSysco 113 F. Supp. 3d at 34utting aside the
technical differences in the two approaches, one thing the diversion analyses had am eeasm
that they were predicated on economic assumptions underlying the various methedalmhreot
on the internal communications that shaped and chronicled these events in real time.&\nd, her
again, Anthem’s ordinary course documents tell a consistent story that contraéiverfem’s
litigation position.

The documentary record shows that Anthem uastjonably competes directly and
aggressively against Cigna for national accou@sePX 47; PX 59; PX 62; PX 63; PX 77. In
2011, Anthem found itself losing national accounts to Cig@eeP X 138;see alsd®X 59 (internal
email stating that Anthem néed to be more aggressive; “Aetna and Cigna should not exist”).
2012, Anthem specifically set out to win national accounts from Cigna and Aetnabggifero
percent trend guarantees to customers moving to Anthem from either compategz K&nthen)

Tr. 575-76; Martie Dep235 (Anthem was offering trend guarantees against Cignenerger
even though it already beat Cigna on cost); PX 62 (“[W]e will guarantee aed% wwrhenever
replacing Cigna or Aetna.”). And in 2014, Anthem encouraged thistdioenpetition by offering
“strategic alignment bonuses” to national accounts team members who weiefablereplace

Cigna, Aetna, or United business with Anthem. Kertesz (Anthem) T~73/8ee alsd’X 77
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(March 2015 sales meeting: “develop stggtéo bury Cigna and Aetna in the national space”);
Goulet (Anthem) Dep. 306 (Cigna was a competitor in provider collaborations and abtmunta
care relationships). As late as February of 2016, Anthem’s head of sales doaahaticounts
proclaimed, “weare viewing Cigna as a competitor until we are not.” PX234m light of this
evidence, and the considerable volume of material presented at trial poaeéxhe ongoing,
direct competition between Anthem and Cigna, the Court finds that Dr. Draaoa¥sis is more
persuasive, and the merger will in fact result in the loss ofteehdad competition between Cigna

and Anthem for national accounts in the fourteen Anthem states.

21 The Phase Il evidence told similar story. The Vice President and General Mahager
California large group business exhorted her sales team to go after(CMporsted— Dead or

Alive!”) at both the 2015 and 2016 Annual sales and management workshops, as Cignha was
identified as a top competitor and Cigna’s level funded plan posed a “new dorepleteat.” PX

548, PX 737; Rothermel (Anthem) Tr. 4123-28.

22 Because the Court is enjoining the merger on the basis of the national accountsmrmarket
the fourteen Anthem states, it does not need to consider and its decision does not turn on a finding
related to the national accounts market for the entire UnitedsStdathe Court notes that while it
does credit the testimony of Anthem representatives that they look forward toticmuoeler the

Cigna brand without needing to obtain a ceskeg Kertesz (Anthem) Tr. 656 (it would be
“exhilarating” to be an national @h that operates in fifty statesge alsdeVeydt(Anthem) Tr.

1689, 173536; Mathai (Anthem) Tr. 1259, there is no question that merger will also eliminate
some heado-head competition in the thidgix nonAnthem states as Anthem has historically
sought cedes to sell to prospective customers headquartered there. Dranove9B:. P82 36
(discussing a potential cede); PX 56 (showing Anthem sought permissioneolidginsee to bid

on account in nonthem state); PX 135 (showing Anthem sought the permission of Blue licensee
in nonAnthem states to compete against Cigna). It was also established that thewgostant
aspects of Blue Cross Blue Shield Association membersimpparticular, the mutuality and
cooperation involved in the cedes, the potential for Blue Card revenue, and the Ibessuéis-

that redound to the benefit of the Association as a whole, and that these give rise to ah inhere
conflict of interest that could affect Cigna’s competitive conduct in the 36 states.
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B. The merger will reduce the number of significant competitors in the market.

In light of the consolidation already present in the national accounts segment, the Court
also finds that reducing the number of national carriers from four to three iscsighif As the
Merger Guidelines explain:

[a] merger between two competisgllers prevents buyers from playing
those sellers off against each other in negotiations. This alone can
significantly enhance the ability and incentive of the merged entity taobtai

a result more favorable to it, and less favorable to the buyer, tlean th
merging firms would have offered separately absent the merger.

Guidelines § 6.2. The courts have echoed this assessment: “[i]f two competitges busrers
will be prevented from playing the sellers off one another in negotiatidgygsto 113 F. Sipp.
3d at 61-62.

Industry participants confirm that in this market in particular, the combinationtbEAn
and Cigna will affect the solicitation of proposals and reduce the avemusgegotiation with the
bidder for national accounts. RobBrrnell of Buck Consulting explained during his deposition
that once responses to proposals are received, the potential candidatesvareedwtely reduced
to the two lowest bidders; often, the bidders are first informed of how they aiepesitompared
to all of the others, and they are encouraged to revise their proposals. BBuc&lConsultants)
Dep. 144-46. If one of the four major carriers exited the market, and another chose nairto bid f
any reason, customers would |d$leat interim step of where we tell them where they're ranked
and then try to push them downld.; see also idat 57-58 (stating “[tjhe more vendors we have,
the more competitive . . . the responses are going to B&3rp (Aon Hewitt) Dep. 92-95
(discwssing the importance of more competition at the RFP stage).

Reducing the number of national carriers from four to three also shrinks the number of
options available to be packaged and sold via the private exchanges, spreadpéie bgrtPA’s

to gan access to networks over a smaller group, and decreases the number of poteintial joi
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partners for the innovative “new entrants” in the industry, all of which serve to coateettte
market even further.

C. National account customer sophistication and bargning power are not
sufficient to ameliorate the anticompetitive effects.

In some cases, customer sophistication enegyt the effects of a merger on competition in
the relevant market.Baker Hughes908 F. 2d at 986 (stating highly sophisticated custs can
“promote competition even in a highly concentrated market”); Guidelines“§h@ (Agencies
consider the possibility that powerful buyers may constrain the ability ah#rging parties to
raise prices.”). However, “the presence of powerful buyers alone” is not mdsonprevent
adverse competitive consequences from the merger. Guidelines 8 8. “Nornmadlyger that
eliminates a supplier whose presence contributed significantly to a buggosiating leverage
will harm that buyer.”1d.

As set forth above, the evidence established that national account customgialig t
sophisticated companies with substantial resources, and that they beneftidragsistance and
advice of brokers and consultan8&ee generallAbbott (WTW) Tr. 8-66; 155, and section IIl.A
above.Plaintiffs do not appear to contest this proposition. But as noted above, the evidence also
shows that loss of one competitor from the four major carriers alters theaftFRegotiating
dynamic, even with strong advocates on the other side. This loss of leveragainesi¢he
defense contention that customers will be able to wield their seasoned humareresmagers
and consultants to counteract the anticompetitive effects of the merger.

D. New entrants and expansion will not be a constraint on the new firm.

As part of the effort to predict the likely future effects of a merger, colsdscansider the
existence and significance of barriers to entry or expansion into the rteleaaket by new

competitors: “In the absence of significant barriers, a compaalgaply cannot maintain
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supracompetitive pricing for any length of timeBaker Hughes908 F. 2d at 987. If barriers to
entry are low, even “théhreat of entry can stimulate competition in a concentrated market,
regardless of whether entry ever occursl’ at 988.

Entry or expansion into a relevant market must be “timely, likely, and suffimeits
magnitude, character, and scope” to counteract a merger’s anticompeténts.aff & R Block
833 F. Supp. 2d at 73 (quoting Guidelines § 9). Dateng ease of entry requires “an analysis
of barriers to new firms entering the market or existing firms expandingiew regions of the
market.” CCC Holdings 605 F. Supp. 2d. at 47 (quoti@ardinal Health 12 F. Supp. 2d at 55).
Defendants bear tHmurden of demonstrating ease of entry into the relevant magleet.Swedish
Match 131 F. Supp. 2d at 170-71.

To be timely, “entry must be rapid enough to make unprofitable overall the actiongycausi
those effects and thus leading to entry, even théluigge actions would be profitable until entry
takes effect” and “rapid enough that customers are not significantly harmieel tmgtger, despite
any anticompetitive harm that occurs prior to the entry.” Guidelines § 9.1.

To be likely, entry musbe “profitable, accounting for the assets, capabilities, and capital
needed and the risks involved, including the need for the entrant to incur costs that would not be
recovered if the entrant later exitdd. 8§ 9.2. “The history of entry into the relevantnket is a
central factor in assessing the likelihood of entry in the futu@ardinal Health 12 F. Supp. 2d
at 56; see alsoCCC Holdings 605 F. Supp. 2d at 449 (finding past entrants unpersuasive
because they either were unsuccessful or gained @amal market share relative to defendants,
among other reasons). Also, “[r]eputation can be a considerable barrier to le@teyonustomers

and suppliers emphasize the importance of reputation and exp&tide,Holdings 605 F. Supp.
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2d at 5455, as can the expense of entry into a market that requires significant upfront @mntestm
See Sys¢d 13 F. Supp. 3d at 80.

Finally, to have the magnitude, character, and scope to counteract a merger’s
anticompetitive effects, the entry must “fill the competitive void that will result” if the arerg
proceeds Id. Entrants must be significant enough to “compete effectively,affect pricing,”

CCC Holdings 605 F. Supp. 2d at 59, and be “of a sufficient scale to compete on the same playing
field” as the meged firm. Chi. Bridge & Iron Co. v. FTC534 F.3d 410, 430 (5 Cir. 2008).

The defense’s evidence of entry does not outweigh the evidence of the makgér's |
anticompetitive effects, and it particularly fell short in connection with the thotbrfa The
defense did not produce persuasive statistical evidence of the significancentiapetary or
expansion. Much of the information it presented was anecdotal, and not necessarilyned to t
relevant geography. And what was presented established the mere existegmoe the growing
market significance, of any of the elbatives to the major carriers. Plaintiffs, on the other hand,
presented significant evidence, including from defendants’ ordinary course dosustenwing
that at best, potential entrants nip at the heels of the Big Four in competimagiforal accouts,
and that in many instances, these “entraate’'the Big Four, merely repackaged and selling their
services through alternative channels.

1. There are significant barriers to entry and history shows a lack of
success by new entrants.

A would-be insurance carrier cannot simply hang out a shingle. First and foremedt, to s
health benefits coverage to national accounts, a firm must offer a provider network with a
geographic footprint large enough to cover employees and their dependents aspossthe
country. See, e.g.Kertesz (Anthem) Tr. 538 (these customers want providers where their

employees live and work). And, once it has associated with those providers, it naie e
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offer competitive provider discount$ee, e.q.Bierbower (Humaa) Tr. 79697, 799800 (“[I]f

your discount isn’'t competitive comparable to the competition, then you can’h&icaese. The
employer would be leaving too much money on the table.”). In addition, the new firmbenust
able meet the complex administratiamalytical, and technological demands of today’s national
accounts at a competitive fee, while protecting the privacy of the membexs'StsBierbower
(Humana)Tr. 803; Guilmette (Cigna) Dep. 2685; PX 251. To sell to national accounts, the
insurermust develop a strong enough reputation to be recommended by the consultants guiding
the employers through the contracting processAbbott (WTW) Tr.67, and be backed by a
brand recognized by their workersSee e.g, Edwards (HealthSCOPE Benefits) Dep. 4148
(“Members like having a name they recognize on their ID card . . . .").

It is clear that building this capability from scratch takes time and resoubesseloping
a provider network alone can take months, if not years, and that is not all there is to ¢ks.proc
Bierbower (Humana) Tr. 793, 797 (it takes a large and experienced regional caeiter twelve
months on average to establish a network); Roberts (Harvard Pilgrim) Dejit th®% (multiple
years” to establish a complete networiNew Hampshire); Spooner (Tufts Health Plan) Dep. 57
58, 151, 155, 157, 1#78, 186 (it took two years to enter New Hampshire even with existing
provider contracts and membership).

And developing a network with attractive discounts takes more them-tit also takes
membership. Bierbower (Humana) Tr. 801 (negotiating competitive provider discogumitese
membership volume); PX 378 (“[T]he more patients doctors and hospitals see framera ttee
more leverage that carrier has to negotiate s &rrangements in the market.fi a metaphor
that may have been repeated a bit too often during the trial, Dr. Dranove calf¢detluisicken

andthe-egg” problem.See, e.g.Dranove Tr. 1004. All of this is contrary to Dr. Willig’s breezy
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assuranes that “[i]t's really not all that difficult to assemble a network . . . it's not adnigen to
entry or expansion, it seems to me.” Willig Tr. 4566.

The historyof entry in the national accounts market, as presented by the defendants’ expert,
alsodemonstrates that entry is not particularly easy. Dr. Willig created a chartaswteant to
show that there has been plenty of “meaningful” entry into the large group customer miaidtet, w
includes not only national accounts, but also companies with as few as 50 or 100 enfployees
Willig Tr. 4566-70; DDX 497. Companies were considered “entrants” when they achieved 1% of
the market share, and the chart listed thHwtg companies that had entered in twethinee states
between January 2012 and Janu0$6. SeeDDX 497. Notably, seven of the names on the list
were all the same company, which had entered seven different states &e#aibX 497. Four
“new entrants” actually represented acquisitions of existing plans, and one wasidemp
sponsoed plan whose executive testified at trial that its own employees made up 8686 of
membership.See id; Berfiend (IU Health) 2860.

Of the thirtytwo entrants listed, only one had grown during that time period to attain a
double digit market share, and the company with the second highest share stoo®aebZiX
497. The other thirty all still had less than 3% of the market share in their statekseveral of
them had lost market share over the five-year period and were hanging on witlate®$.t See

id. Dr. Willig also conceded on cross examination that one of the firms does notgeljtaup

23 This chart was presented during Phase 2 of the trial, which addressed competh®n i
market for the sale of health insurance to large groups. A large group cust@wafwad based
on the applicable state regulation for large group insurance: employe&0Owt more employees
or 100 or more employe@xcludingthose with 5000 or more employee&3eeDranoveTr. 4689-
90. Accordingly, while Dr. Willig’'s chart concerns entry into a broader matket market
includes national accounts.
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insurance at all, and one that had entered in 2015 is going out of business comyldliglyTr.
4643-47.

Dr. Willig sought to downplay the implications of this trend, emphasizing thaiutmder
of entrants- both coming and going showed “dynamism” in the market. Willig Tr. 4569. But
mere movement in the marketand especially movement down or eutannot be equated with
the achievement dtharacter” or “magnitude.” And the inability of new firms to gain traction
within the entire large group segment, which includes customers that aresmaltér and more
localized than national accounts, does not bode well for their prospects ondtegbig Thus, the
data supplied by the defense reinforces the testimony describing howltiffi€ for new entrants
to “compete on the same playing field” as the merged firm in this matket Bridge & Iron Co,
534 F.3d at 430.

2. Large regional carriers are not an option.

Even large, established regional carriers have not succeeded in takingagmational
accounts business from the Big Fo@eeMartie (Anthem) Dep. 19800 (estimating that from
2011 to 2015, Anthem lost ten or fewer national accounts to Kaiser and fewer than five to
Humana)?* Guilmette (Cigna) Dep. 1134 (Cigna does not lose entire national accounts to
Kaiser because Kaiser gast offer health plans everywhere that national accounts have
employees); Hayes (Aetna) Dep. 212, 28384 (was unfamiliar with Harvard Pilgrim and could
not recall any instance in which it competed with Aetna for a national a¢cMartders Dep.
203-04(Cigna does not “really run into Humana” except in the individual and small group

markets)_ Dep. 283 (“I didh know [Humana] competed in the national

account space.”); Burnell (Buck Consultants) Dep-990(no employer in his experiendas

24 Anthem has approximately 550 national accounts. Mathai (Anthem) Tr. 1257.

79



switched to Kaiser from a national carrier on a full replacement basis)lleGregional players
also do not contend for national accounts busin&=eMartie (Anthem)Dep. 19697; Hayes
(Aetna) Dep. 284.

The executives from two of the most prioentregional carriers confirmed that they are
not positioned to enter the national accounts market on a full replacemen_
of i testified thaffjffj is a regional player that cannot ex( G

I ctionally, and she explained that the company’s preferred provider

organization and point of service products do not cover employees that live outside of its
geographic territory || li] Dep. 53. 15353. BethAnn Roberts of the New Etand
carrier, Harvard Pilgrim, agreed that Harvard Pilgrim is not “a viable optioerhployers who

need a national network.Roberts(Harvard Pilgrim)Dep. 79, 17879. At most, these carriers

can bid for a portion of a national account’s business{alls within their geographic are&ee
Abbott (WTW) Tr. 84 (“[Blecause [Kaiser], generally, ha[s] a limited jowit, they would be
bidding on a portion.”); DX 724; DX%91. Indeed, another large regional carrier, Humana, has
stopped competing for nemational accounts all togetheBierbower (Humana) Tr. 794ge also
Abbott (WTW) Tr. 10910 (Humana is “not a national player with a network breadth and depth to
fall in the national category”).

3. Slicing is not a practical solution.

The defense assertisat national accounts can easily satisfy their needs by creating a
patchwork of coverage across the country supplied by regional and local playersnlyBilte
economists seemed to believe this was actually going to happen. As discussednn.Ae2ti
above, the evidence established that on the whole, national accounts prefer to usarfesve,
not more. Abbott (WTW) Tr. /&9 (“Larger employers, typically, like to consolidate their plans.

They like to have one service provider, for all ofrs@sons | mentioned, contracting, data security,
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data reporting and the likeThat's a general statement, but that’s, certainly, been the preference
in the last several decadesit); at86 (“[T]here’s been a strong preference, again, to one national
provider and a preference not to do slicing . . .s8e alsdBierbower (Humana) Tr. 807; PX 63
(internal Anthem document stating that “National accounts are consolidating ctreier
relationships”); Guptill (Kaiser) Dep. 181 (in the last “five to seyears, the trend has been to
eliminate as many carriers as possible”).

This is because slicing is more expensive and cumbersome for employers. [INationa
carriers offer better rates to customers that can deliver more members to themargedhigher
feesto customers that do nofs Jerry Kertesz of Anthem testified, when Anthem competes for a
new account and “think[s] there’s a chance” of winning only “a portion of the membership rathe

than all the membership,” it provides “pricing that is segmentem riaing bands.” Kertesz
(Anthem)Tr. 546. Cign{jjjlijl do the sam®eerhackerayCigna)Tr. 726-27; |
I  Utiizing multiple carriers also multiplies the employers’ internal

administrative costs and burdens. Abbott (WTW) Tr. 71,-121(having multiple carriers
requires managing additional data interfaces, communication materialsdA ER1§s, contract
negotiations, technology interfaces, and data security protections).

The evidence shows that when national accounts slice, they do so to offer their employees
unique plan options, such as an HMO, or to access a highly regarded network or superior discounts
in a particular area, not to lower their premiums or ASO fees. Bierb@¥enana)Tr. 837;
Guilmette(Cigna)Dep. 13334. And as detailed above, customers generally usually slice only
among the four national carriers, or possibly with a strong regional firm ldieeK Abbott

(WTW) Tr. 85-86.
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This phenomenon suggests that defendants have vastly overstated the likelihood that
slicing will operate as a competitive force dampening the effects of theemefgd while the
fracturing of a national account relationship may mean that a carrier will endhuless than the
100% of the membership it had before, it also presents a carrier with the opportunitye&i ha

share of new members from a customer it had previously failed to penetral. [}

I C:in Heyes, the President of National Accounts

at Aetna, confirmed that Aetna benefits from slicing. Hayes (Aetna) Dep. 248 s AordPanthem,
Swati Mathai summarized the slicing state of affairs in the nationatats profit and loss center
as “net/net we are slightly positive Mathai (Anthem)Tr. 1263. So while slicing can have an
impact on an incumbent’s share of any particular customer’'s membership, averabt likely

to alter the market share pictudeamatically, and it presents just one more example of how
reducing the number of national carriers from four to three limits the options Heaita
employers.

4. Other options do not serve national accounts’ needs and are often
alternative distribution channels for the Big Four.

The defense points to TPAS, private exchanges, and other vehicles for the delivelthof hea
coverage as potential competitive forces that will expand in the market anctiprmesdiscipline
on the merged company. But the weighthe evidence shows that these “disintermediators”
inserting themselves between traditional health insurers and their custsesgtbbott (WTW)
Tr. 209, are not market participants of the “magnitude, character, and scope” suftidi# the
void that Cigna’s acquisition will creaté&See H & R Bloclat 73, quoting Guidelirss8 9. And the

coverage they deliver is often obtained from the Big Four in any event.
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TPAs: National accounts generally do not use TPAs. Burnell (Buck Consul2eps)
11516 (he is not aware of national accounts that use TPAS); Sharp (Aon Hewitt) Depleas ([
than 1 percent” of its 1100 clients use TPAs); Abbott (WTW) Tr. 116 (“For our langéoger
segment, TPAs are not commonly used.”); Kilmartin (Mercer) Dep. 167 (only a ‘ityinair his
clients use TPAs)Monti (Kroger) Dep. 9697; Record (Steel Dynamics) Dep.-28; Martie
(Anthem) Dep. 198 (in five years Anthem has |dgtwerthanfive national accounts to TPAs
on a full replacement basis).

Why would natiomal accounts steer clear of TPAs? Theyd to be more expensive than
the national insurers because they typically have to rent provider networks fremr@urers.
I <xo'cined, “when you rent a network, the economics are not as dtivepet
as when you have your own proprietary network,” and it is difficult for a TPA todrapetitive
on a unit cost basis” if it must rely upon a rental netw ||| | | Il Dep. 19799;see
alsoKertesz(Anthem)Tr. 583-84; Kilmartin (Mercer) @p. 167 (“[T]he provider networks that
the TPAs have access to don’'t have the depth of discounts that a carrier provider netWwbrk mig
So the discounts aren’t as deep, which could results in claim costs that are mgrarodthe
employer’s perspective.”- (internal email from a national carrier stating“itaid to
believe” a TPA renting a network would offer a “positive position from a unit cospeetive”);
Archer (HealthSmart Benefit Solutions) Dep. 208, 115 (the Cigna and Aetna networks offer
larger provider discounts than the HealthSmart TPA); Record (Steel Dy)dbep. 2829 (a
national provider can offer “a deeper discount and better claims processing” tR#).aAlso,
TPAs generally do not offer the full suite of medical bénafid administrative services that

national accounts deman8ee, e.g.Hayes (Aetna) Dep. 272, 285-88 (TPAs do not provide care
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management services); Austen (MVP Health Care) Dep. 105 (unlike the “standarpétitors
“that offer[ ] a full array of prducts[,]” TPAs are “folks that just do thiqgarty services”).

Accordingly, most TPAs do not target national accounts, and national brokers and
consultants do not seek them out for that purpd&@eeMajor (UCHealth) Dep. 1:215; Archer
(HealthSmart BendfiSolutions) Dep. 3233, 5657, 74 (HealthSmart serves primarily employers
with 150 to 1500 employees); Edwards (HealthSCOPE Benefits) Dep. 104-105 (HE4MBESC
average client has between 500 and 1000 members).

Private exchanges:While private exchanges were initially thought to be the wave of the
future, national accounts have not migrated to them as expected. Pam Kehaly of Astifiech te
that in early 2014, “everybody was rushing” to explore private exchanges, but “ctstaste
never really flocked to it like people were thinking they would.” Kehaly (An)H2ep. 105107,
109-10;see alsdHayes (Aetna) Dep. 1553 (he has no reason to believe that the adoption by
national account customers of private exchanges has grow#%ast Hayes (Aetna) Dep. 235—
36 (“I haven’t seen anything to indicate that there’s been significant uptpkeate exchanges.”);
I D<-. 182, 317private exchange projections were written by the consultants
who were creating them btheir membership has not expanded at the estimated, Facd)25
(internal Anthem document stating that “adoption levels” of private exchangsespigyers “have
been lower than analyst predictions”); Kert¢dnthem) Tr. 596; Guptill (Kaiser) Dep. 167;
Mascolo (Wells Fargo) Dep. 148. One explanation for this is that with a private ercliag
customer loses the ability to select the carriers to choose from, controbehast plan design,

and negotiating leverage with the carri&eeKidd (Sodexo) Dep. 145-46, 160.

25 Aetna defines national accounts to mean 3000 employees or more, Hayes (Aetna) Dep.
221-22, so this estimate would be even smaller using a definition of 5000 employees or more.
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Further, the testimony shows that to date, neither private exchanges hoe#teto move
to an exchange that Dr. Fowdur considered to be so important have imposed price discipline on
the market. The Vice President and Head of NalesSfor Anthem’s National Accounts division
stated: “[H]owever | price on the private exchange has no impact on how I'm piciag
environment where I'm responding to an RFP and being selected as-ome@ than one carrier
or just one carrier.” ErtesZAnthem)Tr. 598. David Guilmette, who has served as both President
of National Accounts and President Global Employer and Private Exchangegnat Was
similarly definitive that Cigna does not change pricing strategy or 98tfA&s based on whether
a customer is considering moving to a private excha@Ggagmette(Cigna)Dep. 178-79;see also
Martie (Anthem) Dep. 27478 (customer’s interest or lack thereof in a private exchange is
“irrelevant” to Anthem’s ASO pricing). And any cost savings an employer mealze from
moving to a private exchange is not a result of additional competition in the markethbut rat
benefit “buy down,” as employees will receive fewer benefits from thpackaged, more limited
plan offerings available on the exchange than they could before. Kekxtabem)Tr. 676-77,

DX 100.

PSPs: Providersponsored planalso do not serve the market in a meaningful way, and
the evidence does not show them poised to compete with the merged congseAbbott
(WTW) Tr. 120-21 (he does not offer PSPs as an option to national accounts independent from a
national health plan); Mascolo (Wells Fargo) Dep. 80 (there is a trend of prepolesored
competitors entering the market but “acceptance has been slow” and advisers anagalieois
“to go slow”); see alsoBerfiend Tr. 2860 (approximately 80% of Indiana Universityakh’s

commercial membership is made up of its own employees).
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Direct Contracting: A handful of very large national accounts do contract directly with
certain providers, but they do so under limited circumstances: an employer musvbayvi&ege
corcentration of employees in one geographic area to contract directly with psosftéctively.
Abbott (WTW) Tr. 121:22. And even those companies that are positioned to contract themselves
may still offer their employees a national plan; they do not sacésuse direct contracting as a
complete substitute for a national health insur&eeBisping (Caterpillar) Dep. 10, 25;
Kilmartin (Mercer) Dep. 1848 (health insurers drive better provider discounts “than any
individual employer could obtain oft§] own”); Torcom (Sentara Healthcare) Dep—448. Thus,
while defense witnesses could point to isolated success stories, notably, Btadhmg (Anthem)

Tr. 1268, consultants are not presenting direct contracting as a practical optiondicetiits. See
Abbott (WTW) Tr. 12224 (he has recommended direct contracting to his clients “very rarely;”
direct contracting for specified medical procedures is much more common tharctoogtra
directly as a complete substitute for a national insurer); BurnettiEonsultants) Dep. 1423
(Buck does “not consider direct contracting to be a viable complete solution,” butaonly
supplement or slice to existing coverage).

Even if some of these alternatives to traditional insurance coverage dlyesuzatch on
in the national accounts market, they will not put the membership in the hands of anyone new.
The evidence revealed that often, these types of new “entrants” in the markeétraadiyentrants
at all, but just the same four national carriers selling tilans through different “storefronts” or
“distribution channels.”

The Big Four carriers own TPAs, including the two largest: UMR, whidwised by
United, and Meritain, which is owned by Aetna. Schumacher (United) Dep. 12851 3ayes

(Aetna) Dep271. Further, three of the Big Four rent their networks to TPASs, including Cigna and
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Anthem, which sells access to the entire Blues network. Benedict (CigpaB®81; Kertesz
(Anthem) Tr. 584; Hayes (Aetna) Dep. 22?1 And these rental agreements contain contractual
provisions that specifically prohibit TPAs involved from competing against theersarfor
national accounts. Kertesz (Anthem) Tr. 584; Novack (Cigna) Dep(‘[T#e rules of
engagement are that a TPA will not compete with us wheitis an existing piece of business.”);
Espinoza (CNIC Health Solutions) Dep. 90 (TPAs cannot bid for an account whereoketna
another TPA administering the Aetna network is the incumbent).

The same names appear again in connection with private exchégsAnthem and
Cigna offer health plans on the major private exchan§egFontneau (Cigna) Dep. 334; PX
125;Burnell (Buck Consultants) Dep. 180 (estimating that on the Buck private exchaihgdf,
of the customers use Anthe@Q% use Cigna, an@5% use Aetna)PX 109 (Cigna document
showing that national carriers had practically all the share of the WTW erexathange in
September 2015xee alsoPX 287; DX 207. Anthem executives are well aware that while
consultants created private exchantpegéd their own piece of the heattare dollar, “ultimately
they're our distribution channel for our products.” Kertesz (Anthem) Tr. 686;alsoMathai
(Anthem) Tr. 128%88; Dranove Tr. 1006)7; Abbott (WTW) Tr. 11415; GuilmettgCigna)Dep.
179-80; Martie (Anthem) Dep. 115-16; Fontnéanthem)Dep. 12122.

Not only do the four national carriers sell plans on the national consultants’ private
exchanges, but United and Aetna responded to the consultants’ assault on their tgcratiig
their avn private exchanges. Schumacher (United) Dep. 114; Hayes (Aetna) Dep. 238. Aetna ha

found its private exchange to be an “opportunity for growth,” Hayes (Aetna) Dep4@3%nd

26 United does not rent its network to TPAs. Schumacher (United)1B&p265.

27 So while the defendangsnphasized the fact that Starbucks went onto an exchange, Kertesz
(Anthem) Tr. 634, it turned out to be Aenta’s exchange. Hayes (Aetna) Dep. 238.
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Anthem has a strategy to develop or acquire its own private exchange sambe reasomMartie
(Anthem)Dep. 113; PX 125 (Anthem sees the private exchanges as a growth opporseeity);
alsoKidd (SodexoPep 107-09 (carriers are forming their own exchanges to retain clients).
Providersponsored plans and direct contracting can also be connected to the national
carriers. Providersponsored plans often team with a big national carrier to obtain administrative
services or a broader networkeeAbbott (WTW) Tr. 120-21 (national customers may access
PSPs “through the majdrealth plans” because “several of the large national health plans” have
brought providessponsored plans “into their network,” and then offer those plans to national
accounts “within the [national health plans’] network configuration”). So rathercibrapeting
with national carriers, they may become part of the national carriers’ rkstwo
And the record shows that national carriers will not be entirely displaced wixoyens
seek to engage in direct contracting with providers. Anthem’s current Rresid&ational
Accounts, Charles Kendrick, explained that the role of the carrier wouldche/®a local network
out of the carrier’'s broad national network exclusively for the employer. It weokdve, at the
very least, fees for administering the network, and the carrier might alsde helatms
administration, dispute resolution, and other customer service and clinicalensrddunctions
such as managing the web portal for the employees. Kendrick (Anthem) T+92199e added
that Anthem has been “in discussion with existing business and prospective emgogeest
contracting on their behalf.” Kendrick (Anthem) Tr. 1992.
So while the Court recognizes that new participants have indeed entered the cammerci
health insurance marktt some extent, anthatthey are disrupting the relationship between the
carriers and some customers, they do not possess the capacity to take on the lagger, mor

geographically dispersed employers, and they do not offer a viable, cosgilgien to cusmers
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seeking a unified plan. These alternative arrangements do not replace reaioeed; at most,
they have shown themselves to be able to garner a small slice of a national’sdn@iness.
And national carriers have been nimble in finding ways to reinsert themselvesnbadka
relationship. Thus, the Court finds that the new and existing entities that theedafedists will
enter or expand into the national accounts market and impose price discipline ayansirt\pi a
sufficient scale to compete on the same playing field” as the merged3himBridge & Iron Co,
534 F.3d at 430.

E. The merger will reduce innovation in the market.

A merger can substantially lessen competition by diminishing innovation ibutidv
“encouragle] the mrged firm to curtail its innovative efforts below the level that would prevail in
the absence of the merger.” Guidelines 884;H & R Block 833 F. Supp. 2d at 79 (finding that
the relevant market would lose an “aggressive competitor” with an “isigeesistory of
innovation” and its “history of expanding the scope of its fqghlity, free product offerings has
pushed the industry toward lower pricing”), quotBigiples | 970 F. Supp. at 1083.

Witnesses from both of the merging parties, and ekexsufrom the other major carriers
who were deposed, incorporated a fair amount of public relations into theirdegtimumpeting
their firms’ leadership in bringing new approaches and value to the comnteralti insurance
industry. Fortunately, theCourt does not need to decide who was first to move in a particular
direction or which company innovates more. The question to be decided is whether thedransact
would reduce the new firm’s incentive to innovate in the relevant market, and in connedtion wit
that issue, it is important to note that national accounts in partiatgaconsidered to be the
“innovation incubators” for the entire industritendrick (Anthem) Tr.1180. They push carriers
to enhance plan design, customer service, technology, and data security, and the innovations they

spur are often deployed to other customers and segm@ets.e.qg.PX 94; Cordan{Cigna)Tr.
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403-04 (national accounts demand innovation and are early adopters otbaake programs
such as health engagemhéncentive programs, biometric screenings, and other innovative, cost
saving programs).

Because innovation is important to national accounts customers, Anthem emphasizes its
leadership and creativity in its efforts to win their business. PX 174efgsgson to large national
account stating “[wg¢ are changing how we reimburse providers to drive better quality while
increasing access” ardghlighting “[o]nline & mobile resources,” “transparency tools,” and an
innovation credit “[u]seable for projects, pilots, communications, etc.”); Ken@fiokhem) Tr.
11991201 (describing Anthem’s focus on innovation within national accounts). Cigna markets
itself this way too, highlighting its value based reimbursements and custogegeement.
Guilmette(Cigng Dep. 4850; Phillips(Cigna)Dep. 174-75; CordariCigna)Tr. 401-02, 407.

Indeed, because its provider discounts were not as strong as other cdismyants,
particularly those offered by Anthem and the Blues, Cigna has relied upon iomdeatbmpete,
directing its focus on ways to improw@ember health and employer cost outcontésrdani Tr.

406-08 (Cigna offersdifferentiated value” to customers “seeking more of the full engagement of
resources than a thin administrative service”); Dranbved68, 984 (Cigna could not compete
based on provider discounts alone and had to innovate to bring different value to the market);
Dranove Tr. 2302 “[C]ollaborative accountable care, working interactively kind of a true
collaboration between insurer aptbvider, that's new and exciting. It's something that Cigna
was in on the ground floor on a decade age&e alsoDrozdowski (Anthem) Tr. 166&9
(competitors who do not have the same discounts that Anthem has have had to find other ways to

compete; “if you don’t have strong discounts, you need to either achieve strong dismobat
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creative”); Hayes (Aetna) Dep. 217 (a “compelling value proposition” deerehtiate Aetna from
a competitor, and help against a Blue eajri

Cigna’s innovation in the market, in turn, spurred even those carriers with stomdgepr
discounts to improve their productSee, e.g.PX 572 (internal Anthem-mail chain in which
Anthem personnel, after learning about a national accountapgsy lwith its Cigna collaboration,
inquired about doing “something more collaboratively, along the lines of . . . igre’@nodel”);
see alsdHurst (Piedmont) Dep. 391 (suggesting that Anthem became more willing to discuss
its provider collaborations because of competition from Cigna). And testimonyitficustry
participants indicates that clinical engagement and Madised contracting will continue to
expand. Hayes (Aetna) Dep. 133 (medical management is a means to improve bilngradskty
to deliver solutions to improve health is important to larger national account cusfoitess
22122 (employer group surveys indicate “a high interest in adding Arlsed contracts in the
next five years”).

Finally, the Court notes that there was evidence that the planned movement of Cigha
members to the Blue brand that will be necessary to accomplish the integraitgordance with
the rules of the Blue Cross Blue Shield AssociatsagsectionlV.C.2 below, will also inhibit
Cigna’s incentive tannovate. As executives from both defendants testified, efforts to move
members out of Cigna’s network, or to require Anthem network providers to apply Anthem rate
to Cigna patients, will erode Cigna’s relationships with it provid&seMatheis (Antlem) Tr.
1602-07; CordaniCigna)Tr. 436-441. Because these relationships are fundamental to Cigna’s
ability to advance its model of collaborative care, Cigna’s capacity to innoviis erea will be

harmed as well.
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For all of these reasons, the @ufinds that the merger is likely to slow innovation in the
market?®

V. The claimed efficiencies do not outweigh the anticompetitive effects of the merg
A. Anthem has presented some evidence of efficiencies.
1. Medical Cost Savings

The central element of Anthem’s efficiencies defense is the projection that thg newl
merged company will be able to realize more than two billion dollars worth of rhedstaavings
that, according to counsel, will be entirely passed through to consu®eex.g.,Curran Def.
Counsel) Tr. 4841 (opening statement); Anthem Pretrial Br.-&8;lsrael Tr. 1831. The analysis
is based on the fact that virtually all of the national accountsrselfe. Abbott (WTW) Tr. 69
70. That is, large mulstate employers contract with @amsurance carrier to provide claims
administration and adjudication, but with respect to the payments to doctors and $idgpital
medical care rendered to the employees, the employer is the “true payers dctually paying
the actual cost of the d¢fa.” Bisping (Caterpillar) Dep. 39; Drozdowski (Anthem) Tr. 1641. The

medical costs are paid out of a bank account funded by the employer, Abbott (WTWQYTr

28 The likelihood of greater risk of collusion or coordination is also a basis upon wtodita c
may prohibit a mergerSeePPG Indus, 798 F.2d at 1503. Plaintiffs presented evidence about
Blue licensees discussing “strategy” within the BCBSA and allegedlgagxging competitive
intelligence, arguing that coordination between Cigna andAmthem Blues is a “likely”
anticompetitive effectSeePX 145; Pls.’ Proposed Findings of Fact: Phase | 1 196. But plaintiffs
accord too much significance to references in Anthem’s files to our “Blue énéthir “comrades

in arms,” Kertesz (Anthem Dep. 206); Pogany (Anthem) Dep. 122,caniindiscussions of
“strategy” within the Association. Swedish (Anthem) Tr. 269. Defense expert Dr. Israel
testified that the health insurance industry is not conducive to coordination beteosidential
bidding, powerful buyers, highly differentiated products, and many different fiithsovfferent
footprints and different offerings. Israel Tr. 1986. And plaintiffs’ own expert Bandve found

no evidence of collusion, prid&ing, or bid-rigging among any competitors in the healthcare
industry, including by Anthem and the other Blues licensees. Dranove Tr2l018herefore,

the Court is not predicating its decision on a finding that plaintiffs have meebtinden to prove
thatthe merger results in a greater risk of collusion or coordination.
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Israel Tr. 4359, and they constitute approximately 90 to 95% of the customelr’'méat@al
“spend.” Abbott (WTW) Tr. 175; Dranove Tr. 1057.

Anthem maintains that after the merger, Cigna customers will enjoy the bemehts o
larger discounts that Anthem has been able to negotiate with medical care grduiedo the
volume it delivers- along with the other Blue licenseeso the providers in the Blue Cross Blue
Shield network. It points to three sources for its evidence of these savitlgstestimony of the
Anthem members of the integration planning team and their consultartdesimony of
Anthem’s expert, Dr. Israel, and the government’s own allegations.

As part of the prenerger integration planning effort, a team comprised of Anthem and
Cigna representatives was tasked to work with consultants from McKin€ey,&d by Shubham
Singhal, to develop an estimate of the anticipated medical cost savings basedrapiemw of
actual claims data. Matheis (Anthem) Tr. 148@, Drozdowski (Anthem) Tr. 16447. This
resulted in a calculation of $2.6 to $3.3 billion in projected annual savings. Matheis Tr. 1487;
Drozdowski Tr. 1649.

Dennis Matheis, Anthem’s Senior Vice President for Integration Planning, ama Col
Drozdowski, the Anthem Vice President for National Provider Solutions, who led therkebst
saving team for Anthem, described the process that was used to calculate the I3aivings.
The analysis started with a substantial volume of raw claims data frdmcbotpanies from
January through August of 2015. This data was made available to the McKatsaries cleared
to review the sensitive business material the two companies had depositeddle@mnaréom.”
Singhal (McKinsey) Tr. 1784, 17887; Matheis (Anthem) Tr. 1481. For each provider within
the fourteen states with whom both insurers had more than $100,000 of claims exp#réence,

team determined which insurer received the “betteeffettive rate.” Matheis Tr. 14883. It
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then applied the claims data to those rates to calculate the value of moving @mbarsto
Anthem rates where Anthem rates were lower and Anthem members to Cignahette<vwgna
rates were lower. Matheis Tr. 148B; Drozdowski Tr. 164548, 16522° The integration team
also quantified the savings that could be achieved outside of the fourteen sttt tod
Cigna customers headquartered within the Anthem states and “branded themaBtu¢heir
employees spread across the country could access the local Blue CrossiBldidic®nsees’
networks through the BlueCard system. Matheis Tr. 1484, -B8&Drozdowski Tr. 1660. This
category of savings represents approximately $83D million of the integration team’s $2
billion total estimate. Matheis Tr. 14838.

When asked how the transfer of the Anthem fee structure to Cigna members could be
accomplishd, Matheis explained that Anthem “could turn on our affiliate language” in its
contracts with providers, and that the merged company could also enter into new ovthact
providers to establish new combined rates. Matheis Tr-B534A typical Antheniee agreement
with a provider states:

“Affiliate” means any entity that is: (i) owned or controlled, either diyectl

or through a parent or subsidiary entity, by Anthem, or is under common
control with Anthem, and (ii) that is identified as an Affiliate Anthem’s
designated web site as referenced in the provider manual(s). Unless

otherwise set forth in the Participation Attachment(s), an Affiliate may
access the rates, terms and conditions of this Agreement.

SeeDX 393; DX 395; DX 396; DX 397. And Matis testified that Anthem has a similar provision

authorizing it to require providers to extend the Anthem fee schedule to its affiliat¢he

29 The calculation was based on claims experience that both companies had in common and
was not limited to use of claims from providers who participated in both networks. Wile
majority of the providers overlapped, there were some Anthem providers who were not part of the
Cigna network. In those cases, the difference between the Anthem price andrtheo@bf-

network price would have been even more signific&seDrozdowski Tr. 1652.
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predominance of [its] agreements.” Matheis Tr. 1#8&nthem’s Drozdowski stated that the
company’s currenintention is to proceed with a hybrid approach of both enforcing the affiliate
provisions in contracts with providers and “convert[ing] [Cigna customers] to Blu@2dbwski

Tr. 1656. He added that the company could achieve 80% of the Cigna to Antkesaviags
unilaterally by invoking the affiliate clauséd. at 165758, 1681.

According to Matheis, the fact that Cigna disengaged from the integrationrgasffort
in the spring of 2016 should not undermine confidence in the projected medical cost sangag
they were based on actual claims data. Matheis Tr. 1484. But he acknowledgdththaot yet
been determined how the merged company would go about achieving the savingsg aeaich
“levers to pull” to generate the savings will requitdlaboration and discussion between the two
firms as circumstances will vary from region to region and provider to providathelid Tr. 1489
90, 1596-1600see alsd®X 723.

The medical cost savings calculation was repeated by one of the defendants’ economic
experts, Dr. Israel, who reached similar results. Using a methgpdbke called a “besif-best”
approach, Dr. Israel reviewed actual claims filata twelve month perid. Israel Tr. 1845, 1853
He matched claims by provider, provider location, service type, and insurancetpesalibe
compared the discount rates for Anthem and Cigna for each matched linestesl. Tt. 1843
46, 1855. Utilizing only these claimslsuitted by identical providers treating both Anthem and
Cigna members in identical venues, Dr. Israel then calculated what thesseninlgl be if the
lowest provider rates already negotiated by Anthem were made available togegigina

customers, and the prevailing Cigna rates were made available to existing Anthem customers

30 According to Matheis, initially Anthem “just assumed, whole cloth, [it] would tur the
affiliate language, regardless of the net effective value.” Matheis Tr—2@8®But with Cigna’s
input, it refined the calculation to include a value foevehCigna had the better rated.
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the few instances where the Cigna rates were lo®eelsrael Tr. 184654. He assumed that in
any future negotiations with providers, the combined firm, with its combined pabénmne,
would be able to achieve the best price that either firm had obtained separately,‘eochtieed
firm will close the gap.” Israel Tr. 1848, 1851. Dr. Israel testified that rakdasts for current
Cigna customers would thereby be reduced by approximately $1.5 billion, and Insedisafor
current Anthem customers would be reduced by $874 million, for a total of $2.4 billion insaving
Israel Tr. 1854, 4396; DDX 1%.

Although Dr. Israel offered his view that the merged company wdtiidately be able to
achieve even larger discounts, his bEdbest model assumes only that the merged firm will
achieve the better of the two rates that existed prior to the merger. Terak85432 The

economist explained that his calculation was pamised upon any additional volume; he

31 To put that figure in context, Dr. Israel also said that while medical cas@58b6of the
employer’s total healttare spend, the discount differential is actually an extremely small percent
of thatexpenditure Hess than 1%. Israel Tr. 4417, 442Q ($2.4 billion is less than 1% of
medical spending in the fourteen states).

32 Beyond pointing to “basic economics,” Dr. Israel did not detail how the merged ngmpa
would actually be able to improve upon the current Anthem vcelased discounts. He stated,

“I certainly don't think that the reduction in Anthem pricing comes from Anthem pgsis
current provider rates below where they are today . . . . ,” Israel Tr. 1835, and one of Anthem’s
other experts, Dr. Willj, also testified that Anthem has already achieved the benefits of scale in
its dealings with providers, and that increased volume would not enable it ta gbtaiter
discounts. Willig Tr. 223831 (“Anthem’s already past the threshold of having enough size to do
what it needs to do in terms of offering volume to providers.”). This is consistentheith t
testimony of the Anthem CEO, Joe Swedish, who insisted that the merger woulsuttanréne

new company’s paying less to all provider&ertainly not less than what we are paying now as
Anthem.” Swedish Tr. 294ee also idat 290 (“Q: [l]f this merger goes through, your plan is to
use the merger to get even bigger discounts, right? A: | don’t think that’s the.plartlie end,

Dr. Israel’'scalculation of savings for Anthem customers is based solely on the limited moimbe
instances in which Cigna’s rate is lower, and according to him, those saviogstdama reduction

of substantially less than 1% of Anthem customers’ provider cosé®l T&r. 1835. And the record

is devoid of any evidence explaining what steps would actually be taken to enable Anthem
customers to avail themselves of those Cigna rates.
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attributed the savings to “bulk buying.” Tr. 1849. And Anthem’s expert made it cledrishat
calculation did not depend in any way upon the details of what the strategy would be use to
implement these savingswis based purely on the application of the economic principle that the
merged firm will do no worse than the two firms did separatédyael Tr. 1847see alsdsrael

Tr. 4383 (the affiliate language “isn’t part of my analysis at all”).

Finally, Anthempoints out that plaintiffs’ monopsony allegations also depend upon the
factual premise that the merger will result in the reduction of provider prisesCompl. I 71;
Israel Tr. 436566 (“[T]here seems to be agreement that provider rates will go down And |
would say agreement that [the reduction] is mespecific from the point of view that the
allegation is that the merger will cause those lower rates to occActprding to Anthem, these
reduced medical costs more than offset the allegedunt of anticompetitive harm, and the
savings to customers at the end of the day are efficiencies that weigly lagawuist enjoining the
merger.

2. General and Administrative Savings

Anthem maintains that the merger will result in other cognizable effiees as well. The
executives heading the integration effort testified concerning the appraleeh to calculate
estimated general and administrative (“G&A”) savings arising out of the ioatidn of the two
firms. The planning process began in approximately October of 2015 with thercadahultiple
teams consisting of representatives from both Anthem and Cigna with expeggecific subject
areas. Their task was to analyze actual data from both organizations tty idedtiquantify
potential gnergies and eliminate duplication, utilizing first a “top down” approach to develop
savings targets, followed by a “bottom up” approach to identify the speeifis &t be undertaken
to achieve them. Matheis (Anthem) T¥93-98; DX 690. The analysiwas facilitated by the

McKinsey team that had access to each firm’s confidential material. Singbinsey) Tr.

97



1783-84. Singhal explained that the goal of the effort was to identify costs that would be made
redundant by the merger or by adopting te#dy practices and cost structures either firm had to
offer. Singhal Tr1782—84.

By February of 2016, the combined leadership team had approved the integratisn team
top-down projection of $2.36 billion in G&A cost savings (separate and apart froprdjested
medical cost savings), and it directed the integration teams to develop plansute thpse
savings through the botteap process. Matheis (Anthem) Tr. 149800, 150510; DX 238.

The companies calculated a range of synergy savings of $1.7 to $2.3 billion, ardiinounced

to Wall Street that “the mid point of that range, $2 billion” would benefit sharehol&stsegel

Tr. 13991401, 1444; Matheis Tr. 1611. The estimate includes $515 million in annual variable
cost savings, based on‘lzestin-breed” approach that builds on the functions that each of the
merging parties manages more efficiently or successfully. Mathels02-03;see alsd&inghal
(McKinsey) Tr. 178384. This figure was factored into the experts’ merger simulatitsrael

Tr. 4409.

Both Matheis and Singhal emphasized the rigor, the volume of actual data, and the level of
detail that went into the top down analysis and the bottom up work that has been doneSeajate.
e.g, Matheis (Anthem) Tr.1480-84,1508-09; Singhal (McKinsey) Tr. 17834. Matheis
testified that a significant chunk of bottom up work has already been completed ahd thatris
supporting the eight project woskreams have already identified over 400 cost savings initiatives,
such as utilizig Cigna’s more efficient system for generating ID cards. Mathei$4b4, 1502,
1508-09. But the record reflects that Cigna began to disengage from the process in 2qit of
id. at 1587, and Cigna ceased participation completely in July when theusinDivision sued to

stop the merger.
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B. The Court may consider evidence of efficiencies.

Anthem correctly observes that while the Supreme Court has yet to recognize an
efficiencies defense in a Section 7 cd&sgveral circuit courts and courts in thistdct have
stated that, in some circumstances, evidence of efficiencies may be introduednittahe
government’s prima facie cas8ysco 113 F. Supp. 3d at 81, cititfpinz 246 F. 3d at 720. As
the Department of Justice atlte Federal Trad€€ommission recognize in their own Horizontal
Merger Guidelines:

[A] primary benefit of mergers to the economy is their potential to

generate significant efficiencies and thus enhance the merged firm’s

ability and incentive to compete, which may resultower prices,

improved quality, enhanced service, or new products. For example,

mergergenerated efficiencies may enhance competition by

permitting two ineffective competitors to form a more effective

competitor, e.g., by combining complementary assets.
Guidelines 810. But the agencies credit only “mesgecific’ efficiencies, i.e., “those
efficiencies likely to be accomplished with the proposed merger and unlikely todre@ished
in the absence of either the proposed merger or another meansdwmwpayable anticompetitive
effects.” Id.; see alsdJ.S. Dept. of Justice & Fed. Trade Comm’n Merger Commentary 8§ 4 (2006)
(“Merger Commentary”) (“Any efficiency that enables the combined forachieve lower costs
for a given quantity and quality of product than the firms likely would achievieoutitthe
proposed merger is merggpecific.”). The classic example of such a circumstance would be “if

a merged firm would combine the production from two small or underutilized facildaree from

each of themerging firms) at one facility that has lower costs, and if such a asttren could

33 The Supreme Court stated HTC v. Rocter & Gamble Co0.386 U.S. 568, 579 (196;7)
that “[p]ossible economies cannot be ussda defense to illegality” in Section 7 merger cases,
and as the court observedStapled, 970 F. Supp. at 10889, this statement has prompted some
courts and commentators to question whether economic efficiencies will elgrbatfound to be

a viable legal defense.
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not practically be achieved without the merger (e.g., by one of the mergimgdombining two
of its own underutilized facilities or through rapid internal growth).” Merger Commentary
§ 4.

The Horizontal Merger Guidelines also require that the claimed effiegta verifiable:
“it is incumbent upon the merging firms to substantiate the efficiency claims.”eliad § 10.
This admonition has been echoedly courts:the opinions that discuss the potential availability
of the defense underscore that courts must “undertake a rigorous analysis ohdheofki
efficiencies being urged by the parties to ensure that those ‘efficiencies’ repneserthan mer
speculation and promises about po&rger behavior.'Heinz 246 F.3d at 721. The courtAnch
Coalreiterated thatthe government will only consider those efficiencies that are mesqmgsific
and verifiable by reasonable means.” 329 F. Supp. 2d &*150.

Finally, as the court considering the merger of health insurance careigrs &hd Humana
recently noted, “high market concentration levels . . . require, in rebuttal, preafrabrdinary
efficiencies.” Aetng 2017 WL 325189, at *7(iting Heinz 246 F.3d at 720Gsee also idat *72
(reiterating the need for “extraordinary” efficiencies); Guidelines §1be greater the potential
adverse competitive effect of a merger, the greater must be the cognizabém@&@és;i and the
more they mushbe passed through to consumers.”).

None of the courts that recite the general principles set forth in the effesesection of
Anthem’s Conclusions of Law ultimately concluded that the claimed effigsmeere sufficiently

verifiable or mergespecificto offset the competitive harrege, e.g.Arch Coal,329 F. Supp. 2d

34 In a somewhat misleading citation, Anthem points to this general statenfachiCoal,
but asserts: “[t]o be cognizable, merger efficienoe=sl onlybe ‘mergerspecific’ and ‘verifiable
by reasonable means.” Anthem COL { 64 (emphasis added).
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at 151-53® H & R Block 833 F. Supp. 2d at 90-92nd the defense has not pointed the Court to
a single litigated case in which the merging parties were successful in ovegctmein
government’s case by presenting evidence of efficiencies.

Here, the efficiencies evidence fails to supply a defense for several redsemsedical
cost savings are notergerspecifig a significant portion of the medical cost savings and the G&A
saving have yet to be verified; and it is questionable whether the medical cogjssasn be
characterized as an “efficiency” at &l.Thus, the defense has not presented evidence that could

outweigh the anticompetitive harm, no matter which expert’'s mdtrochlculating competitive

35 In the merger of coal companiesAnch Coal the court declined to recognize the claimed
savings that would have resulted from actions the companies could have taken alone on the
grounds that they were not merggrecific. 329 F. Supp. 2d at E8R. Savings related to
inventory reduction, the need for fewer haul trucks, and the anticipated elominaequipment

were found to lack evidentiary suppottl. at 152-53. In short, while the court agreed that some
efficiencies would result from the combined operation of adjacent mines, it conchadeddst

of the purported savings had “been called into question as eithexigtant or overstated” and

that therefore, the efficiencies defense was not sufficient alone to overcome thecevad
anticompetitive effectsld. at 153. The court did state that the fact that Arch would “achieve some
measure of lower costs and higher productivity” was relevant to an ags¢sdrthe posimerger
market, and that those efficiencies “provide[d] some limited additional evidemebut the claim

of postmerger anticompetitive effects” even though they had not been quantdiedltimately,
though, the courtoncluded on other grounds, including the relative weakness of the acquired
company, that defendants had rebutted the presumption that the merger would sup$taseall
competition.

36 Anthemdirects the Courto a statement in theecentAetnaopinion that efficiencies must
be shown to benefit the consumeBeeAnthem’s Supp. Conchions of Law [Dkt. 495] T 1
quotingAetng 2017 WL 325189, at *70, which quot8gsco;113 F. Supp. 3d at 82. Itis true that
this language in both th&etnaandSyscoopinions means that any claimed savings must inure to
the benefit of the customer in orderdqualify as an efficiency, but neither court altered the test in
the Guidelines to single out pass through as the defining touchstone of an efficienesyen $o e
the savings and the pass through could be verf@ad both are questionablg¢he entire theory
fails because the medical cost savings are not mepgaific.
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effects is adoptedl. Courts have noted that “even where evidence of efficiencies in the relevant
market will not support an outright defense to an anticompetitive merger, such evideheeant
to the competitive effects ayais of the market required to determine whether the proposed
transaction will substantially lessen competitiotch Coal 329 F. Supp. 2d at 151. But the
Court finds that the United States has carried its burden notwithstanding Antheadsatibnof
this evidence, and there is no support for Anthem’s contention that the Court should consider
claimed benefits to consumers or society in general when assessing thg ¢égalproposed
merger’'s impact on competition within the relevant market urigeantitrust laws.

C. The claimed savings are not cognizable efficiencies

1. The medical network savings are not mergespecific

Anthem asserts that the medical cost savings “relate to this merger.” Anthiefm3ons®
But that is not the relevant inquiry. The courts that have considered efiesenvidence insist
that the defendants bear the burden of demonstrating that their claimed effscanectaerger
specific” Sysco 113 F Supp. 3d at 82, cititd)& R Black, 833 F. Supp. 2d at 90. This means

that the defendants must show that the “efficiencies . . . cannot be achyeedgtler company

37 Seelsrael Tr. 440610 (“[T]he real bottom line difference between the simulations is
whether you include the medical cost savings or you don't . . .. The single most impongnt thi
is medical cost savings.”).

38 See alsdsrael Tr. 4372 (“[L]Jower costare a result othe merger.”) (emphasis added).
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alone . . . "Heinz 246 F. 3d at 722 (emphasis add&®ee also H& R Block 833 F. Supp. 2d
at89 (a “cognizable’ diciency claim must represent a type of cost saving that could not be
achieved without the merger” and without the loss of a competitor).

In the merger of coal companiesArch Coal,the court rejected the notion that plans made
by Arch, the acquiring company, to recover coal from mines operated by Tritoacqheed
company, would be mergerspecificefficiency since Triton could mine the coal on its own, albeit
on a slower schedule. 329 F. Supp. 2d at2381 The court also concluded that the fact that
Triton could be covered more cheaply under Arch’s insurance policy wasnertgarspecific
efficiency, since Triton could have purchased its own policy on similar tertsat 152.
Similarly, in theH & R Blockcase, the court emphasized that “[i]f a company could achieve certain
cost savings without any merger at all, then those sdboree cost savings cannot be credited as
mergerspecific efficiencies.” 833 F. Supp. 2d at 90. The court then found that theneastr

plans to adopt more rigorous cost-cutting practices and improved IT proceduremiweesger

39 Counsel for Anthem argued at the close of the case that this is no longer the governing
standard because theinzcourt lifted it from a version of the Horizontal Merger Guidelines that
was subsequently modified. Curran (Def. Counsel) Tr. 4900. (“DOJ and the FTC sdid\ihey
learned from their experience and that they are, therefore, modifygimgtandards.”). But while
Heinzcited the 1992 Guidelines for the proposition that efficiencies mustdogerspecifig it

cited a leading antitrust treatise for its explamatbbwhat that meansSee246 F. 3d at 722, citing

4A Phillip E. Areeda, Herbert Hovenkamp & John L. Soldmtitrust Law § 973 (1998).

No court has revised the legal test in the wake of the 2010 revision to the Guiddli®e?.Block

cited by Anthemstill used it in 2011see833 F. Supp. 2d at 52, aisyscaalso relied upon by
Anthem, set forth the same test in 2015. 113 F. Supp. 3d-8281ndeed, it is not at all clear
what counsel was referring to when he told the Court that this particular asgieetGiidelines

had been changed; @ardinal Health,12 F. Supp. 2d at 6@he court quoted the requirement in

the 1992 Guidelines that a cognizable efficiency must be “unlikely to be accbedpiis the
absence of ... the proposed merger” which is identical to the language that appears in the 2010
Guidelines, and is the very standard that Anthem urged the Court to apply. Curran ¥014900
Therefore, the admonition @ardinal Healththat “[i]n light of the anticompetitive concerns that
memers raise, efficiencies, no matter how great, should not be considered if they could also be
accomplished without a merger,” E2Supp. 2d at §Gstill pertains today.
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specificsince the companies could independently implement such internal improvements at any
time. 1d. More recatly, the court inSyscoalso refused to credit a substantial portion of the
claimed efficiencies because the defendants had failed to show that the saniltysot be
achieved independent of the merger; each of the companies had already separatedy timgt
“category management” efforts that were expected to generate savings in the digirmpan
category, and either could have adopted the merged company’s placordnerce platform for
customer orders on its own. 113 F. Supp. 3d at 84-85.

Applying all of these principles, the Court finds that the projected medical cost sawangs ar
not mergesspecific and therefore, are not cognizable efficiencies. The integratiorst®aré’to
$3.3 billion calculation of medical cost savings is expressly based upon thetpplaf existing
provider rates to those providers’ existing patient volume, largely through the méans
contractually forcing providers to extend the fee schedules that Antreairbady secured. Not
one penny of these savings derives framything new, improved, or different that the combined
company would bring to the marketplace that neither company can achieve albee;dottary,
the medical network calculation is specifically based on pricing that onleeoother of the
companiedhas already achievedlone. SeeMatheis Tr. 148586 (“I guess the important point
here is this is all, again, the assumption, and | believe it's a sound one, is it's noigaguto
renegotiate. It's already rates that providers have agreed to imdhieetplace with both
organizations.”). And Anthem’s Colin Drozdowski confirmed that the predicted saatagsot
dependent upon the delivery of new members to the providers; they are derived from moving the
providers’ existing Cigna population to the Anthem rates. Drozdowski Tr. 1675-76; PX 54.

Dr. Israel also simply calculated what the difference would be if exi§tigga enrollees

received the existing Anthem rates from providers where Anthem’s ratesalweady lower, and
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if existing Anthem membensceived the existing Cigna rates from those providers that charge
Cigna lower rates right now. Israel Tr. 1888. So his $2.4 billion number does not depend on
any rate structure or increased volume that will flow from the merger eithdeed, a snd
defense expert specifically opined that Anthem has already obtained the loowedéprates it
can achieve; it is not anticipated to secure lower ones, even if it attracts addiome. Willig
Tr. 22306-31. Thus, with respect to the medical costs, the merger introduces no new opportunity
to the marketplace; any national account customer that values the superior didwiultshem
receives from providers is free to purchase health insurance from Anthem today.

It is true that Dr. Israel pdsi as part of his economic model that there would be a
hypothetical negotiation with providers, and he points to economic principles that shggdss t
two companies’ combined volume will affect the outcor8ee, e.glsrael Tr. 4392 (“[T]he larger
payer is going to get at least as good or better rates than the smaller paieat’%370 (“[T]he
prediction of that economic framework is that the combined firm will get prices at $egsbdd as
what Anthem gets.”). But even if he is envisioning tihat new health insurance company will
eventually end up across tharbaining table from the heattéwe providers, his calculations turn
upon the application of the lowest rate that one carrier or the other has atregiglgd, and he is
simply applyingthat to claims of patients that the providers already treat. And while negotiation
may be part of the model he brings to bear as an academic matter, one cannot assuwit that
take place given the testimony of Anthem’s own witnesses that the comlpasyt@ achieve a
significant portion of these savings by unilaterally invoking affiliate prowssiin Anthem’s

contracts with provider®

40 When Dr. Israel acknowledged that he was not even taking the affiliate clatses i
account, Israel Tr. 4383, he revealed his analysis to be largely abstract anshdichits relevance
to the actual business circumstances at hand.
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Even if Anthem elects to attempt to capture this claimed value through rebranginay Ci
customers downstream, rather than through use of the affiliate clause witthepsaypstream, the
savings would not be natergerspecific Rebranding is nothing more than marketing the Anthem
product to existing Cigna customers and persuading them to buy it, and Cigna csisi@meo
that now. SeeMatheis Tr. 1599 (in the short term, rebranding is “no different than if you're out
selling new business in the market on a ttaglay basis”). So to the extent that any of the Cigna
customers within the fourteen Anthem states moee thusiness to Anthem and realize reduced
medical costs, one cannot include those dollars in an estimaiergérspecificsavings.

This is important because the evidence has established that there will bi#@asigoush
for the new company to implement a unified brand strategy within the geographket atassue.
This strategy is necessary to ensure compliance with the Blue QresSHBield “best efforts”
rules that are designed to strengthen and protect the Blue brand.

Under the terms of the licensing agreement between Anthem and the Blue Cioss B
Shield Association, 80% of the revenue Anthem earns within its fourteen statevextustory
must be branded Blue, and 66% of the revenue it takes in nationwide must also-beaBtiesl.
Swedsh Tr. 237; Dranove Tr. 996; Schlegel (Anthem) Tr. 1406. Anthem executiveetesidi
the company will be out of compliance the moment the merger is consummated hSweg&y;

Schlegel Tr. 1411; PX 79, and it will be required to submit a plan for achieving caogt@the
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association’s Brand Enhancement and Protection Committee, within 120 days.eSérdgem)
Tr. 1412, 14151

Given that imperative, Anthem'’s stated intention is to move as many Cigna customers
within its fourteen states to Amtm as it can.SeeMatheis (Anthem) Tr. 1600 (“[C]ertainly we
have to get a lion’s share of the Cigna customers in our local 14 markets to mighatd3toet
brand to ultimately be compliant.”see alsoSwedish Tr. 241, citing Swedish Dep. 356
(acknavledging that he agreed in his deposition that Anthem “planned to move as many Cigna
members as possible”); Schle¢g&hthem)Tr. 1431 (agreeing that rebranding is “high on the list”
of “levers” to be utilized to attain complianc®) Schlegel explained #t while Anthem’s planning

documents reveal that the company is contemplating rebranding Cigna livde otitee fourteen

41 A failure to comply with the best efforts rule could result in Anthem’s loss of éssee to

do business under the Blue Cross and Blue Shield brands, and the company would éact dine s

of a fee of close to $3 billion to fund the establishment of a replacement Blue pgaaxolusive
service area. PX 704, PX 125; Schlegel Tr. 3223 CEO Joe Sweézh specifically testified that

given the importance of the Blue brand to Anthem’s business, Anthem has every intention of
complying. Swedish Tr. 223. So there is no evidentiary basis for Dr. Willig’s sppecuthat the

best efforts rules do not constitute a credible threat that would influencenatbehavior. See

Willig Tr. 2160.

42 This is another area in which the expert’'s economic model diverges from ttyeofethie
business circumstances. Dr. Israel testified, “[ijn my analysis,at'seally a rebranding . . . it's

the combination of the volumes from the two firms.” Israel Tr. 1847. But this iswaxtaaemic
exercise, and the fact of the rebranding makes a difference to thamedydis. Dr. Israel also
opined, “[i]f you think about [it] from the point of view of the Cigna network, there aneggo

be some providers where Cigna just has more volume today, the better cost position . . . , my
analysis would say, those are going to stay Cigna, the Cigna contractgda@be whattis built

from.” Israel Tr. 4382But the actual requirements of the Blues’ best efforts rules militate against
sustaining or building upon the Cigna business within the 14 states, so this aspect of #i® analy
is not supported by the factSeePX 79 (detailing the ways in which the national best efforts
requirement “restricts growth post compliance;” “NewCo must manageréstanue growth to

not outpace Blue revenue growth”).
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states as weff rebranding the existing Cigna business within the fourteen states alone would be
enough to meet the twihirds threshold. SwedigAnthem)Tr. 237; SchlegglAnthem)Tr. 1414,
141849. According to Schlegel, this could be accomplished by offering such an attractive
Anthem product that Cigna customers would choose to switch, or by simply declininggto re
existing Ggna contracts. SchlegéAnthem)Tr. 1429-30%* Anthem witnesses emphasized that
the choice of carrier would be left up to the customer, Schlegel Tr-181DeVeydt (Anthem)

Tr. 1696, 16991700, but that is not consistent with any plans to decline dnew existing
contracts. And Cigna CEO David Cordani cast doubt on whether there would be much value to
the choice if it were offered: “[tlhe current plan has it such that the only whgra of Cigna,
current client of Cigna, would get access to the improved medical costs ofoNswCmigrate

the business to a Blue Cross offering. So . . . the choice would be limited.” C@apoa) Tr.

491.

Thus, a large portion of the projected $1.5 million of Cigna customer medical cost savings
is attributableo the planned transfer of existing Cigna customers to the Anthem brand to comply
with the best efforts rules, and since rebranding cannot be considereth¢éogaespecific those
dollars should not have been included.

Furthermore, the record includestimony that Cigna has been successful in some markets

in negotiating lower provider prices on its own, which, in accordance with therigauftil & R

43 Schlegel testified that the Anthem synergy estimates include not asly émployees of
rebranded Cigna customers headquartered within the Anthem states who liveheithdnstates,
but also the employees who live elsewhere. Schlegel (Anthem) Tr. 1414. He exptained t
rebranding those lives would be automatic if a austoinsured all of its employees nationwide
under a single contract and did not slice out other geographic redgbras.1436-37.

44 Schlegel did note that the more successful Anthem turns out to be at growing s Blue
branded Medicare Advantage business, or selling Cigna specialty productBlte itaistomers,
the less it would need to rely on rebranding. Schi@gehem)Tr. 1416-17.
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Block and Arch Coal would also indicate that obtaining favorable discounts is nokeyer
specificoutcome. See, e.gHuggins (Cigna) Dep. 235 (Cigna has a competitive cost position in
Richmond, Virginia). Through the implementation of a “Go Deep” strategy of idergifgarkets
in which it was best positioned, and committing more sales and clieg@lrces there, Cighas
beenable to produce higher than average grawttertain locationsCordani (Cigna) Tr. 4091,
and its ability to use its leverage to negotiate provider discounts in the lagiteen enhanced.

Dr. Israel likens the network savings to a bulk discount, but using that approattinc sti
enough to transform the claimed savings mtrgerspecificefficiencies. Israel Tr. 1945. First,
his comparison is not apt since the numbers utilized to derive the efficienclatiatcwere equal
to the number of each carrier’'s members who were already utilizing the psoindguestion-
the calculation does not depend upon delivering new volume. Dr. Israel maintains theirthe s
aremergerspecificnonetheless because ttmnmbinatiorof patient volume is a result of the merger
even if the total number of patients remains the same. Israel Tr. 1848. But it hasmehown
that it is the combination of the two pools of members under a single blue bannetl tleaichto
the gplication of the improved rates; invoking a contractual provision that requires psotade
settle for a lower fee no matter how much Cigna volume is added can hardly beeclzadets
bulk purchasing.

Moreover, the evidence established that Anthemat@ady attained the benefits of scale
and any increase in volume is not likely to depress the fee schedule fi@&swvillig Tr. 2230—
31; Israel Tr. 1835 (“I certainly don’t think the reduction in Anthem pricing comes frothetn

pushing its current provider rates below where they are today . . . .”). Even if thenedrfibn
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is able to grow its business within the fourteen states beyond its substantial cbsghiaires there
is no evidence that further volume will change thepgagient cost for anprovider®

Dr. Israel's bulk discount theory is also at odds with his attempt to paint the outcome of
the merger as the delivery of the Cigna product at a lower Anthem pricel Tsrd837 (“In a
nutshell, the key competitive benefit of the merger . . . is that you can combinglagr@iovative
products and wellness programs and whatever else people like about the Cigna.affesiiig a
more effective discount structure.”). He testified that “the mesgecific benefit is the creation
of a Cigha product with whatever people value about Cigna combined with an Anthem discount
structure,” Israel Tr. 1871, and explained that this opportunity to buy Cigna’s offeatnipe
Anthem price would not be available absent the merger. Israel Tr. 183Br{fByng those things
together, that creates an offering that isn’t in the marketplace tddet’'s a product that doesn’t
exist today, is Cigna’s offerings with Anthem’s discounts®e alsdchlegel (Anthem) Tr. 1417
(“The plan is to, of course, integrate the capabilities of both organizations and derajmgdlng
value options for the customer . ... [Y]ou're putting a Blue brand on an enhanced produng,offeri

or we could also . . . put the Blue brand on existing business in our 14 staieB,’as

45 Thus, the situation can be distinguished from the bulk discount referenced in the
Guidelines.SeeGuidelines 812 (“A merger that does not enhance market power on the buying
side of the market can nevertheless lead to a reduction in prices paid by the fmergémt
example, by reducing transactions costs or allowing the merged firm to iakd@agkof volume

based discountsReduction in prices paid by the merging firms not arising from the enhancement
of market power can be significant in the evaluation of efficiencies from a masggiscussed in
Section 10.”) There is no evidence of any rexa transaction costs for the provider$ costs

what it costs to treat a patieferfiend (IU Health) Tr. 2873 and the defense calculation does
not depend upon the negotiation of new rates based on the carriers’ combined volume or bulk
purchasing. No provider testified that it would be appreciably cheaper to deal with one carrier
instead of two; they stated that there would be no difference &esBrendt (Sutter Health Plus)
Dep. 120; Hurst (Piedmont) Dep. 47-48; Atwood (Stanford Health) Dep. 25-26.
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This reveals the second problem with the economist'sdidsst cost savings analysis.
One could only obtain a “bulk purchasing” discount if one were actually combining tevofse
purchases of identical produetswo “buckets” into one Seesrael Tr. 1848. Yet when Dr. Israel
makes his Cignaroductat-the-Anthem price argument, or Anthem executives tout an “enhanced”
product, they are tacitly acknowledging that what Cigna is selling sréiff from what Anthem
is selling. And that meanthat what Cigna is buying from the providers is often different from
what Anthem is buying. Both Cigna CEO David Cordani and the succession ofcaealth
providers who testified in Phase Il made it clear that the Cigna model depends ugploorabtn,
and that it takes a higher level of compensation to encourage and enableaphyaici hospitals
to participate in the arrangements that are aimed at lowering utilization azehénad to the value
based approach and medical cost trend guaranteesghati€selling.See, e.g.Cordani Tr. 415
423; Rowe (Granite Health) Tr. 2808-10; Berfiend (IU Health) Tr. 2877—78.

If Anthem and Cigna are not buying the same service from prowdarsl the record
reflects that they are netthe bulk purchasing analogy falls apart. So the savings cannot be
categorized amergerspecificbased on a combined volume discount theory.

Nor do the announced synergies becomeegerspecificbased on Anthem'’s assertion that
the combination will give it the opportunity tofef its customers the popular specialty services
such as behavioral health, population health, disease management, and disabiliggmaantmat
Cigna offers and it does noBeelsrael Tr. 1840 (right now, customers who prefer Anthem
discounts cannot ctract for the full set of fronénd services that Cigna offers); Israel Tr. 4371
73. There has been no testimony that these are patented or proprietary conceptse dahifit
benefits market is as easy to enter as Anthem says it is, it would renylaifficult for one of the

biggest and most weédistablished carriers in the business to expand into related product areas,
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especially given the Anthem executives’ confidence that it is Anthem thahgestio lead the
way in bringing innovative, valubased products to the mark&ee, e.g.Drozdowski (Anthem)
Tr. 1670; 163435; Swedish (Anthem) Tr. 29596; Kendrick (Anthem) Tr. 1260@1. So the
merger does not need to take place to enable Anthem to offer the programs thas Gejiagi
that custorars value- it just needs to develop and offer them. The failure to do so to date may
relate more to corporate culture than to barriers in the marketplace, and any adiuc
alignment around these issues makes the promisedn@oger scenario sowhat less verifiable
as well. Furthermore, the marketing of additional products would not represerdrease in
value for the consumer dollar: the customers will of course have to pay exdrayftancillary”
programs they choose to add to their maldbenefits contract&§eeGidley (defense counsel) Tr.
4793 (responding to question from the Court: “Sure they'll pay for it.”). So the facththat t
merger may afford Anthem access to a broader range of Cigna offerings is ndicean®sf’ that
offsets the competitive harm, even if it would be an attractive aspect of the combinatomhf
the new firm and Anthem customers.

2. The claimed savings are not verifiable.

The evidence gives rise to a number of concerns about whether the projedtzd costd
savings or the G&A efficiencies can actually be achieved. Putting aside thecoouspchill in
the relationship between the merging parties for a moment, there is muchiénditeto indicate
that obtaining the proclaimed medical cost savings neagalsier said than done. Anthem internal
memoranda reflect concerns that providers may not accept the obligation to extendhthem
fee schedules to Cigna patients without a figeeePX 89;see alsdPX 54 (email from Colin
Drozdowski, stating, “Irall circumstances, | would expect strong provider resistance, as they view

this as an incremental discount with no corresponding incremental value (no ndvensiehn
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And physician contracts may be terminated by either party with only $0niayce, sdhe doctors
could rebel and negotiate for more favorable terms. Drozdowski (Anthem) Tr. 1684; PX 296.

Cigna personnel recognize the problem as well. CEO David Cordani estifat
Anthem’s predicted cost savings are unreliable in part because they are basednmmioven
assumption that providers will not react and renegotiate their fee scheduledsip@ardani Tr.
443. Alan Muney, Cigna’s Chief Medical Officer, expressed considerable@kepabout the
reliability of the projections and characterized them as “nirvana.” PXsgegalsd®X 717 (emall
from Muney stating, “l think . . . the execution risk is high . . . large delivery sgstemcould
push back hard.”); PX 722 (email from Muney stating, “I would add the adjective ‘poteatial’
any estimates of savings as obviously there are a lot of variables thainfdayhether it's
achievable or not.”).

Also, Anthem witnesses were not particularly reassuring about the time it vadeldot
realize any medical cost savings. Anthem CEO Jwed$h, who adamantly resisted the
government’s suggestions that Anthem would promptly “drop the hammer” on its providers a
unilaterally enforce its contractual rights, warned that any reductigmovider costs will take
years to come to fruition. Swedish Tr. 338 (closing the discount gap “would play out over a
lengthy period of time because..our contracts with providers may span three years, and maybe
in some cases five years. So a lot of these providers are not subject to adedgotangments
for a considerable period of time.9ee alsdrozdowski (Anthem) Tr. 1684 (facility agreements
are on three year cycles and cannot be terminated); Matheis (Antied)ZIL (discussing a
document predicting a 4 year time frame puostger: “from éte of close to actually getting all of
the products aligned for large group market is going to take us some time.”)'s Wbee, neither

invoking the affiliate clause nor renegotiating provider contracts would do anythiagable
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Anthem to come intoampliance with the besfforts rules, Drozdowski (Anthem) Tr. 1678, so
Anthem may be unable to rely on contractual approaches as a means of achienggteahe
extent originally predicted.

Finally, Cigna’s David Cordani testified that Anthem’s ctings calculation is “narrow
minded” and “incomplete” since it is based solely on a comparison of discounted feesit@sse
and does not factor in utilization that is, the savings realized when clinical programs and
accountable care relationshipspirave health and medical management and reduce the need for
services altogether. Cordani Tr. 482Dr. Dranove identified this and other flaws in the medical
cost savings calculation, Dranove Tr. 2339, and plaintiffs’ expert Ronald G. Quintero also
identified several reasons why the estimates were unreliable, includingcthtedathey were
based solely on invoices and not a comparison of the fee schedules themselves. Quizigaso Tr
According to Dr. Dranove, error problems with measuring distoandassumptions underlying
the calculations affed¢he totals significantly.See, e.g.Dranove Tr. 2327-29.

Not only are there difficulties verifying the Anthem assumptions that Cigstammers will
be able to utilize the Anthem rates, and that they will save money by doing so, buibtideise
devoid of plans specifying what method could be employed to eazisiing Anthem members

— or Cigna members who rebrand as Blue membets enjoy any existing superior Cigna

46 Despite the fact that he was testifying as the defense expert, Dr. Israel yeatesuto a
not particularly friendly cross examination conducted by counsel for Citgrael Tr. 206869
(“In this case, . . . you've been retained and are bardygxclusively by Anthem; is that correct?
... And Cigna did not participate in the preparation of your report or your stahteny?”). This
unusual exercise underscored that the expert’'s analysis of Anthem’s castagdvwas based
strictly on Anthem’s fee schedules and that it did not take into account any saemegatgd by
the reductions in utilization that result from Cigna’s collaborative approacie.(Rigina counsel)
Tr. 208283 (“[W]ouldn’t you say that in order to compare utilization, you have to adjigsttite
different risks and features of the population that is being compared asAvdhsus Cignha at a
particular provider?”)see also id2086 (“You can’t determine whether Anthem programs versus
the Cigna programs were more successful in lowering utilization, can you?”).
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discounts. Even if Cigna’s provider contracts contain affiliate provisions, Ithee @oss Blue
Shield Association rules would bar the merged company from invoking them. PX 721jdMathe
(Anthem) Tr. 1608. Also, the record includes testimony that some providers havecdlistori
offered Cigna lower rates to help it sustain its collaborative model and toagsenst the more
dominant Anthem and UnitedSe<jjj| | | SRS I I \othing in the expert's
negotiation model explains why providers would continue to be willing to provide that sort of
support after a merger. So the $800 to 900 million in supposed savings on the Antherthside of
equation is largely unverified.

There is no question that the integration involved in this case would involve, as Anthem
CEO Joe Swedish called it, a “[H]erculean effort.” Swedish Tr.33ut, getting to the nub of
the verification problem, while Anthem witnesses were confident that onceetigemns approved,
the suspended integration efforts will resume, the leadership team will stggao& and the
synergies will be achievablesee, e.g. Drozdowski (Anthem) Tr. 1673, Anthem’s internal

docunents make it clear that the effort has not yet proceeded from general “high lenselihgl

47 Based on his many years of merger and acquisition experience working on “hundireds” o
transactions * explained that “when you’ve got two really significant
organizations looking to come together, it's hard work to sort out all of the effatisdar
integration and alignment and ownership and governance and process. And so that's challenging
H Dep. 275. He predicted that the Anthem/Cigna transaction will be
compicated by Anthem’s membership in the Blue Cross Blue Shield Association: “ygatve

. .. somebody that is a Blues licensee and they participate in a subset of thendtgtas marry

that with a company that’s trying to serve a broader set of statesHow do you sort that out?
What are the rules of being a Blues licensee . .. ? ... [H]Jow are the economics gankf’to w

Id. at 276-77. He added: “[l]t's hard work. And it takes time to bring together companies, to
bring together culture$y bring together people, to bring together management structures, to bring
together governance structures. And then that doesn’t say anythingthédechnology that
underlies both businesses and how you bring those together, the data structanelsthen you

get into the relationships that exist in the market and how do you draw those togethesr wke

with brokers or consultants or with care providers or with lab companies or medical device
manufacturers or pharmacies . . . there's a lot.’at 277-78.
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to the essential process of detailing actual strategies and “budget level” estic@reDX 712.
That is because Cigna’s input is required before the real work can be done, amal plagties
have not been working together for some time. Swedish T+6859There’s still a lot of work
to be done in terms of the integration process after day one go live.”); Cord@&8T{parties
have not resolved their differing views about the@market strategy, and how the new company
will sell its products and provide value to clients is “mission criticad8e alsoDrozdowski
(Anthem) Tr. 167473; DX 712 (slides titled “Progress on integration planning impactedau
inconsistent Cigna engagement” contrasting “where we could be” with “wheesrevnow;” and
“Integration planning is at a point where further refinement of value capturegsgignificant
Cigna input.”)#8

The record contains compelling evidence of the deterioration of the mergings’partie
relationship. On December 29, 2015, five months after the two firms publicly announced their
plans to combine, Joe Swedish voiced a series of complaints to David Cordani atSeighd.1
(“With the passing of the fifth month since the announcement and reflecting on vghia¢dra
accomplished and what requirements remain, | can only conclude that the impksoneand
execution of our integration plan has been unacceptable.”). In an email in early, Marc
reiterated his concerns that the companies were not yet aligned. PX 3 (“Anthem libh¢vies
work associated with Day 1 and synergy capture is not currently da’yra€igna responded

with its objections to Anthem’s proposals for the new company’s organization andemardg

48 The PowerPoint presentation prepared for the July 11, 2016 Anthem Board meeting
contains such dour pronouncements as: “Day 1 scope minimized due to delayed engjagem
model; 40% of minimized scope completed; remainder needs strongocatian NOW.” “Talent
selection process not allowed to proceed.” “Culture work stalleshdership team beginning with

(L2) not named.” “Focus limited to only High Level G&A; full scope G&A taggand plans
limited to Anthem without full risk mitigatioplan.” DX 712.
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structure, PX 4, and by April 2016, Cigna’s disengagement was so complete that Anthem
established an independent team to proceed with integration planning on its own. PX 725.
Meanwhile, the two companies, through counsel, begaxthange increasingly heated letters
accusing the other of being the first to breach the terms of the merger agrexiast PX17;
PX18; PX 19; PX 20.

All of these circumstances impair the Court’s ability to credit the total estimated ketwor
cost savings and G&A efficiencies. Anthem'’s former CFO Wayne DeVeydigdshat having
the leadership in place is fundamental to undertaking an integrsggddeVeydt Tr. 1695, 1701,
but the two firms here have not yet agreed on the identity of a single member af temeany’s
management structure beyond naming the “NewCo” President (AnthemtisBjvand CEO
(Cigna’s Cordani). Swedish Tr. 3&8; DX 712. And even that basic allocation of authority has
not been fully negotiated; the parties have been at odds since March of 201%n@desh’s
proposed diminution of Cordani’s span of control. PX 4.

What's more, Anthem’s own leadership has predictetidhen those circumstances, it
may be extremely difficult to get back on track. In December of 2015, the Anthenw@ié@d
his counterpart at Cigna[Hjow we integrate our companies based on theclose efforts will
dictate whether we can capture and realize the expected value for our membersednudidsnsy”
PX 1. He made the same point in a presentation to the Anthem Board seven mornbskater
to notable large acquisitions that had failed in the past: “[i]nsufficient codabor and
misdignment between acquirers and targets have [been] shown to erode value.” DXo712. S
Anthem is hard pressed to argue that a green light from the Couldenslifficient to cure the

problems caused by the disruption in the integration effort.
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Anthem intenal documents detail the highly unfinished nature of the planning to capture
the G&A efficiencies in particulatheBoard was told in July of 2@ that the focus is “limited to
only high level G&A.” DX 712. Meanwhile, the final quantification of the synergies, the
development of detailed implementation plans, and the establishment of an organizational
structure remain in abeyance. DX 712. Plaintiffs’ economic expert, Dr. Dranove, fowsdrfla
Anthem’s methodology and set forth a number of reasons sképtical about the result of the
calculations of the savings. Dranove Tr. 2324. But it is not necessary to delve into them in much
detail since even under Dr. Israel’s calculations, the claimed savimgisl wot be sufficient to
offset the anticompedive effects if one does not include the medical cost savings in the total.
Dranove Tr. 2285-86.

With respect to the projected medical cost savings, the numbers may be based on some
actual claims data, but Anthem has yet to detail a plan for how to adhiese savings for Cigna
customers. Matheis (Anthem) Tr. 1598; Drozdowski (Anthem) Tr. 16%4Z3; seeDX 712
(firms still need to “[a]lign on provider contracting strategy and medical gemant policy”).
Similarly, the company only has a “general glor coming into compliance with the best efforts
rules; “it ultimately requires some input from Cigna and some confidential informatm
Cigna.” Schlegel (Anthem) Tr. 1413. These obstacles leave the Cigna personnel, amineven s
Anthem executivegessimistic about the outcome. PX 722e alsd®X 75 (July 17, 2015 email
from Anthem Senior Vice President Douglas Wemmers to Joe Swedish noting tfet betvieen
Anthem'’s stated plans to increase provider collaboration and to “drop the Haompeoviders
with lower rates, and expressing concerns that NewCo “will not be asegfectiast moving” as

originally envisioned).
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This evidence also suggests that the “Cigna product at the Anthem price” or “best of both
worlds” scenario touted by Anthem and Dr. Israek, e.g DeVeydt (Anthem) Tr. 16988, Israel
Tr. 194648, is a dubious propositidi. Anthem’s own witnesses recognized that there are
reasons to doubt that providers will be willing to engage in the collaborative effdrtslesd in
their contracts with Cigna if they are forced to accept lower Anthem rateg sathe time.
Matheis (Anhem) Tr. 1602 (invoking the affiliate clause will cause “provider abrasion,”mgaki
collaboration more difficult in the short rurgee alsdrozdowski Tr. 1666 (acknowledging the
expected “enhanced tension with the provider”); PX 89. So this key ttha oftegration strategy
is inconsistent with the harmonious picture of the merged company’s future thatmAh#se
endeavored to paint throughout the trial.

Anthem’s planned rebranding efforts also run countetstoptimistic predictions. The
testimonyof the CEO of Cigna, David Cordani, inflicted significant damage on the synergies
defense when he advanced his opinion that both rebranding Cigna customers and imposing lower
fee structures wouldnravelthe collaborative relationships with providers that essential to
accountable care and better clinical outcomes. Cordani T+9892

Cordani explained that given the rate and the amountdadiftare cots have been rising,
the healtlbare industry recognized that it had to change. In his view, the approach could not be
limited to lowering the cost of care when a patient got sitike effort had to be refocused on

encouraging and sustaining health.

49 While Anthem’s Schlegel described rebranding as “the opportunity to have-aaheed

Cigna product,” and he made the claim that Cigna customers would “bBrjeyact same benefits

and services they're getting” today, he acknowledipad the customers would lose the Cigna
provider network and cost structure, and that “you would have to meld some of that together . . .
utilizing our contracts and utilizing our licenses.” Schlegel (Anthem) Tr. 1430.
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We have essentially 17 percent of the GDP is being expended on health
care, so we could either comtie to just pay when people get sick or we
could add to that and try to help people avoid being sick in the first place.
We could try to optimize the outcomes when somebody's dealing with a
chronic disease, to make it a more manageable, high-quality outcome. And
that's both better quality of life for the person, but a lower cost event.

Cordani(Cigna)Tr. 393>° This shift is part of a growing trend in the indussgeAbbott (WTW)
Tr. 9697, Swedish Tr. 283, and Cigna has endeavored to differentiateaitsebecome more

competitive with a twesided model that engages both the customer and the provider around these

50 This approachincludes engaging with individual members so that they can become more
actively aware of how their behavior and lifestyle can affect their healkthofering diagnostic
screenings for free to an employer’s entire workforce, as wedll@borating on the provider side

of the relationship. Cordani explained that suchaecountable cararrangement can include
placing nurses in doctors’ offices so that medical professicaalspend the necessary time with
patients explaining their diagnoses and how to manage them, or notifying doctors when their
patients are not refilling their prescriptions on schedule and are therefgreadér risk of
experiencing complications. Cordani (Cigna) Tr. 3883 44243 (reducing emergency room
visits for asthma patients by ensuringythese controller therapies). Rachel Rowe of Granite
Health testified that since 2012, her hospital consortium has had an ACGbaskek overlay
contract with Cigna aimed at population health. The collaboration involves care ctordaral

the sharing braw patient data which can be analyzed to identify opportunities to reduce
unexplained variations in medical practice. Cigna and Granite Health workéuetogedevelop

the shared services model and identify the particular metrics that would maleggest
difference in how patients are treated. Cigna pays-paieent peimonth care coordination fee
separate and apart for any fees charged for specific services, and it fundshatptba provider

may share if it achieves its medical cost andityjugoals. Rowe(Granite Health)'r. 2807-15.
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issues, with an emphasis on customer satisfaction and clinical program gugligna identifies
its accountable care relationships as teaterpiece of this growth strategy, and Cordani
maintained that replacing an old structure of remuneration based on volume with aucawest
of value based care requires working closely with providers to be sure thigktreeshared and
both partiesincentives are aligned. Cordgi@igna)Tr. 44150. It also requires a consistent
delivery of volume to those providers in order to be sustained.

Therefore, Cordani voiced concerns that a{postger Blue Bias strategy to rebrand Cigna
lives—especidy if it included lives outside the fourteen states as part and parcel obthedeg
of their employers headquartered within the fourteen statesild reduce the volume Cigna could
bring to its providers. CordafCigna)Tr. 447. This would, according to Cordani, “dramatically

unwind” Cigna’s collaborative relationships, and rapidly destroy the Cigna vahpesition,

51 There was certainly evidence adduced to show that Anthem is also very involved in the
health insurance industry’s transition from a pureféeeservice model to a more vakbased
approach, and that its numbers of value based or ACO arrangements are gréemge.g.,
Swedish(Anthem) Tr. 295-98; Drozdowski (Anthem) Tr. 1638; Dranove Tr. 973; Kehaly
(Anthem) Dep. 11316, 11822. But the testimony revealed that at this time, that effort consists
largely of incorporating incentive pr@sions in contracts with healtthre providers that enable the
providers to earn financial rewards or kickers when their invoices fall belowspablished
targets See, e.gBerfiend (IU Health) Tr. 2875/6. This can be a mixed blessing when Anthem
insists upon contracts that “rebase,” and last year’s successes therebg hegogear’s targets.
Berfiend Tr. 2876. The providers who testified in the second phase of theddaalescribed a
very different attitude on the part of Anthem towards the data sharing necessasjaborative

care as well as a lack of meaningful consultation in establishing the gparadical cost and
guality goals. Compared to Cigna’s individually negotiated model, Anthem’s value fraggam

was depicted as more of a take it or leave it option. Berfiend (U HealtRBT789; see also
Hurst (Piedmont) Dep. 391 (Cigna is the most collaborative of the commercial payers in terms
of settirg quality based targets).
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diminishing Cigna’s prospects for growth in the rlamhem states and weakening its offerings to

its existing customers. Cordani B92-93% It would also diminish Cigna’s ability to innovate.
Even if one discounts the Cordani testimony in recognition of the fact thads@artount

of marketing, along with some positioning for potential breach litigati@s, on display on the

pat of both companies in the courtroom, it becomes clear when one considers the entite reco

including the testimony of consultants, customers, providers, and even Anthem’s owts, éxae

people “like something Cigna offers.” Israel Tr. 18#R;at 1841 (“people have indicated today

that they like that package of services that Cigna offesg®; alsoGoulet (Anthem) Dep. 87

(“Cigna has a much better clinical presence, a much better process of helpirduaddiget back

to work.”). The evidence shows that that the current trend to shift the focus to populatibn healt

requires an initial investment of resources by the carrier, and providers have heatequithat

one cannot ask them to do more but pay them less at the same time. Thereforghd¢ne A

prediction that the merger will make the Cigna product available to more customiwert eost

—"“it's the opportunity to have a Blderanded Cigna product, if you will, the customer may enjoy

the exact same benefits and services they're geattingntly today . . . it's just it would happen

that their ID cards would be a Bhmeanded ID card” Schlegel (Anthem) Tr. 1430is an

oversimplification that is not supported by the eviderfseeCordani (Cigna) Tr. 437 (“[Clertain

of the service offenigs that we have for our clients are enabled on technologies that have been

built over time. They just can’t be plugged and played into a different technolog@othis

52 Ken Goulet, the former Anthem President of Commercial and Specialtyeédssialso
predicted that Cigna provider discounts would deteriorate over time for any eustwiro chose

to remain with the Cigna brand due to the migration of volume away from those providerst Goul
(Anthem)Dep. 138.
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aspect of the efficiencies defense remains unverifiedause a Cigna product wahBlue label
on it is not the Cigna product anymore.
3. It is questionable whether the medical cost savings can rebut the prima

facie case since there is no evidence of “efficiencies” created in the
relevant market.

The nature of the defense in this case haised an additional question: what is an
“efficiency,” anyway?

The Merriam Webster dictionary defines efficiency (not “an” efficiency) asetéffe
operation as measured by a comparison of production with cost (as in energy, time, af)d mone
The Merger Commentary describesnargerspecificefficiency as something “that enables the
combined firm to achieve lower costs for a given quantity and quality of productrgeMe
Commentary 8§ 4;see also id.(“Merging parties may reduc¢heir costsby combinng
complementary assets, eliminating duplicate activities, or achieving scafonges. . .
[S]ufficiently large reductions in the marginadsts of producing and selling the products of one
or both of the merging firmmay eliminate the unilateral incentive to raise prices that the merger
might otherwise have created.”) (emphasis added). But the medical cossdheingre being
touted here do not relate ttee new companyability to produce anything, and they do not derive
from a reduction of the new company’s costs, or result in a reduction of the pheeneft firm’s
products.

From the very start of the national accounts phase of the trial, Anthem emphasized that
these defendants do not sell “health insuedrcthey sell ASO. Under the circumstances that
pertain to national accounts and ASO arrangements, the medical costs arestst paid
upstream by the insurers to “produce” anything that is sold downstélaencarriers do not pay
them at all. Thewre paid directly out of the customers’ bank accounts. Thamsthat while the

total healtlcare cost that a national account customer will incur at the end of the day may be
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reduced if the network savings can actually be realized, there is no evidanhteetmerger will
enable the combined firm to offer the only “product” it sells in the relevant matkat is, claims
administration, claims adjudication, etcat a lower price because its own “costs” are going to be
reduced. The “product” being sold is not the employentre healthcare sperdASO is only
one portion of that expenditureand Anthem is not arguing that either its costs of production or
the price of whait is selling will go dowrr?

The Court is not aware of any reported casevinch any court has found that the
anticompetitive effects of a merger were outweighed by the combined fioititg o buy supplies
more cheaply due to its size (and therefore to produce or sell something at a loyveithosigh
there are hints in thHorizontal Merger Guidelines and the case law that those circumstances could
qgualify as an efficiency under some circumstanceseGuidelinesg812; see also Staplds 970
F. Supp. at 1089-90.

In the 1997 Staples and Office Depot merger case, the defendants arguedthieat as
suppliers grew more efficient due to the increased sales volume attributdigderterged retailers,
they would be able to lower prices, and the combined company would pass these savings on to its
customers.Staples | 970 F. Supp. at 1089. The court rejected this and other claimed efficiencies
because it did not find the defendants’ methodology to be reliable, or the evidence cgrtbernin

amount of the savings or the pass through rate to be crettibk. 1089-90°>* But it appeared to

53 Certainly,accesso a network that offers the customer’s desired attridatesmething

that insurers are sellingBut that “product’- the network access, combined with the claims
administration— is factored into and paid for by the ASO fees; the fees paid to the providers are
not part of thansurers’costs” that get factored into their “product,” i.e., the medical coverage.
They are simply part of theustomerstosts— their total healthcare spend.

54 The Staplescourt also objected to the fact that the parties had included in their calculation
price reductions that they would have received from suppliers separately amor¢havere not
mergerspecific. Staples 1970 F. Supp. at 1090
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accept the proposition that some verifiable savings based on obtaining betterpncesridors
could be considered to leergerspecific

Even if increased purchasing power on the supply side can be viewed as an efficiency i
some scenarg) the facts of this case do not fit the paradigm. The defendants are not making the
argument advanced iBtaples they are not saying the providers themselves will become more
efficient by virtue of the new combined voluméhe calculations are based the volume the
providers already serve. And the claimed savings are mituddid to production by heatthre
providers at a lower cost either. It will still take the same amount of energy, timnaney for
providers to treat the patientSeeBerfiend (IU Health) Tr. 2873; Atwood (Stanford Health) Dep.
25-26 (stating that “there is no difference in the cost that it takes the physidiaa mrovider to
provide services to the same patients” whether they are covered by Antl@@gna). And at
most there will only be small transactional savings realized when a prosaéracts with one
carrier instead of two. Brendt (Sutter Health Plus) Dep. 120.

So while the Court has ruled that the claimed efficiencies fail as a defense bheguzse t
not mergerspecificand a substantial portion are not verifiable, it also has serious doubts about
whether they fall within the category of efficiencies at all. The promesgdction in customers’
total medical costs does not result from either company dawythiag better, or from the
elimination of duplication or the creation of new demand. It does not result fromrtieestar
the providers’ operating more efficiently, and there has been no showing that thewlérgsult
in increased output or enhanced quality at the same cost. There is also reasorotowhester
the combined firm will be producing “a given quality and quantity” at a lowdrasothe Merger
Commentary specifies, or whether the quality of the Cigna offering will in fagtadk. See

Cordani (Cigna) Tr. 448. There is evidence that suggests that customers and proidety a
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to lose the opportunity to choose between contracts that emphasize cost as the nunal&srone f
and those that are more focused on the nature of the collaborative offering, and thahyesti
supplies another reason to reject the defeBseGuidelines 8§ 10 (“[P]urported efficiency claims
based on lower prices can be undermined if they rest on reductions in product qualitgtgr vari
that customersalue.”)

For all of these reasons, the situation here cannot be compared to the “reductiés in cos
and increase in productivity” that was found to have some limited significanaecimCoal
329F. Supp. 2d at 153

D. The potential buy-side savings do not ltange the analysis of the merger’s
competitive effects.

Anthem maintains that the Court should view the evidence of reduced medical costs as a
factor to be considered in assessing the overall competitive effect of the mergéirit does not
rise to thdevel of an offsetting efficiencySee Arch Coal329 F. Supp. 2d at 151. But this does
not change the outcome.

First of all, there is reason to doubt that the claimed savings will be emasted on to
consumers as Anthem has repeatedly ensurecCthet that they would. SeeCurran (Eef.
Counsel)Tr. 40 (opening statemer({tAs to the medical cost savings, those are guaranteed to flow
through to the ASO customers.”). Anthem’s internal documents reflect that thergohgsabeen
actively considering multiple scenarios for capturing any medical cestgsafor itself, and the
corporate executives responsible for that exercise listed “pass all savingghtto@ustomers” as
the lastof seven potential options. PR7; see alsdPX 214; King (Anthem) Tr. 30476 (now
that Anthem has created value for its ASO customers witkntsanced Personal Healthcare

Program, it can seek to capture some of the savings by raising its ASO fees)
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Dr. Israel posited that an insurance company could raise its ASO fees to caphgref
the savings, Israel Tr. 4360, and his network savings estimate was calculatedrba$i8%, not
100%, pass through. This may be a very small percentage, but it assumes that $48 million of the
projecteddifference will end up in the coffers of the new firm. Since the integration plamin
not yet complete, there is no evidentiary basis to draw a conclusion one way or thebotlter
how the merged company will ultimately proceed.

Counsel for Anthem argued at the closing of Phase 1l that the defining chaticté an
efficiency is “consumer welfare,” pding to that portion of theleinzopinion that cite®niversity
Health, 938 F. 2d 1206 (1991)Curran (Cef. Counsel) Tr. 4888He stated that the D.C. Circuit’s
citation ofUniversity HealtH'is interesting becaudgniversity Healtrsays when we’re anaing
efficiencies, the touchstone is consumer welfare,” and he characterized tioe aitEieinzas an
“endorsement” of the consumer welfare test for efficiency. Curran Tr. 4888th@university
Health opinion did not say that; the court held thadefendant seeking to overcome the
presumption “must demonstrate that the intended acquisition would result in sigreficaomies
and that these economies ultimately would bemefmpetition,and, hence, consumers.” 938 F.
2d at 1223 (emphasis addednd Heinzquoted that sentence as support for its admonition that
“high market concentration levels..require, in rebuttal, proof of extraordinary efficiencies,” 246
F.3d at 720; it did not mention consumer welfare at all.

There has been no showing made here that the claimed medical cost econondes woul
enhance competition, ddniversity Healthis inapposite. Moreover, no court has held that a
potential general benefit to consumers at the end of the day can negatetogemipatm; what

precedent there is states precisely the opposifes the Supreme Court stated Rhiladelphia

55 See Knevelbaard Dairies v. Kraft Foods, |r232 F.3d 979, 985 (9th Cir. 2000).
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National Bank 374 U.S. at 371, a merger that may substantially lessen competition is not saved
because “on some ultimate reckoning of socialoonemic debits and credits, it may be deemed
beneficial.” Nor may one justify the loss of competition in one market with anregt that it

would countervail market power in anothéd. at 370.

That admonition is of particular importance here whereetigeno evidence that the rates
charged by the thousands of providers in Anthem’s netwarkich range from individual family
doctors, to sophisticated physician groups and urgent care facilities, and fronohtymypal, or
community hospitals to adwced tertiary care centers and largepiafit hospital “systems™are
inflated due to the providers’ market power. There was certainly testimomydi sides that
medical costs are high and increasing and that the situation is unsustainable, toiat thd not
venture into uncovering the causes or cause. Anthem claims that the custometisopdakats
number one concern, and it urges the Court to embrace the merger as a means to brihg dow
rising cost ofhealtltare in America. That exhation does not necessarily square with the
evidence that Cigna’s efforts to reduce utilization are reducing its custamexdlical cost trends
right now notwithstanding the company’s discount disadvantagel Anthem is not exactly an
unbiased observerthe large insurer comes to healthcare economics from the perspective of its
own profitmaximizing interest and the interests of its shareholders. What the defersseng
the Court to do is to elevate Anthem’s ability to sustain its margins overe#t ar ability of
physicians and hospitals to do the same, and Supreme Court precedent indicadestthsttiould
not be in the business of making policy determinations about the appropriate allocation of

healtltare dollars; those are value judgments that are better directed to the legiSle¢uArizona
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v. Maricopa Cnty Med. Sq&457 U.S. 332, 35465 (1982)°° Moreover, these choices certainly
cannot be made based on this record, which does not begin to supply the evidentiary basis needed
to determie whether any, much less all, of the providers are operating so far abowesiteihat
Anthem’s hard bargaining can be viewed as a public service. Nor is there suéidasrice in

the record to reach a determination on whether the buying powewdhdd accompany the
proposed merger would result in a reduction in the availability or quality of sesiplaintiffs

have suggestedsSeePls.” Proposed Findings of Fact: Phase | {1 399, 401.

Finally, if consumer benefit is indeed the touchstonegtleeample evidence in the record
that the merger would harm consumers by reducing or weakening the Cigna vatlefteaseys
which aim to reduce medical costs by reducing utilization and by engagingatiitér than simply
reducing the fees paid to, providers. For instance, for instance, Rachel Rowesiterffrand
CEO of New Hampshire’s hospital consortium, Granite Health, agreed that theev@igebased
program has working well for the Cigna patients and “achieving savings.’e Row2827. “The
Cigna Collaborative Accountable Care Agreement that we've had in plateufpralmost five
years is important to us. It's been important to our providers; important for our patrgrastant
for Granite Health. . . . [It] has really been foundaticiwabur population health management
program.” Rowe Tr. 28228. She added that losing it “would be a problem for our chief medical
officer group in understanding, really, how we care for the majority of our comineatiants

across Granite Health.” dve Tr. 2828.

56 Even inKartell v. Blue Shield of Mass., In@.49 F.2d922 (1st Cir. 198¥ where a court
declined to strike down an insurer’s restrictions on provider billing practices, titng@ause it
expressed the view that antitrust law is aimed at high prices, not low ones, anestarce found
to “militate strongly. . . against any féort by an antitrust court to supervise the Blue
Shield/physician price bargain” was that the cost of medical care “is an area of grelgxdgmp
where more than solely economic values are at stak49’F.2d at 930-31.
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Since the Court has determined that the claimed medical cost efficiencies are not
sufficiently mergerspecificor verifiable to offset the anticompetitive effects of the merger, and
that the government has carried its burden to demondtatténere is a substantial likelihood of
an effect on competition if the merger proceeds, it need not reach the third questdhypthse
complaint: whether the merger should be enjoined on the grounds that it would create a
monopsony on the buying sidéthe equation. But since the efficiencies defense is based not on
any economies of scale, reduced transaction costs, or production efficiencvel teatichieved
by either the carriers or the providers due to the combination of the two esgsjpit rather on
Anthem’s ability to exercise the muscle it has already obtained by virtue afetsvath no
corresponding increase in value or output, the scenario seems better chathatesiz application
of market power rather than a cognizable beneficial effect of the merger. Assdat.candidly
put it, his calculations “quantify the benefit of being a larger insurer.’ell3ia 1880-8 2"

V. The merger is also likely to cause anticompetitive harm in the market forie sale of
medical insurance overage to large group employers.

Plaintiffs’ second claim is that the market for the sale of commercial insurancgeo lar
group employers in thirtfive local markets will be harmed by the merger. Compl. 1588
Phase two of the trial addressed thiaim, and plaintiffs focused their presentation in the
courtroom on five of those local markets: Portland, Maine; the New Hampshireetmark

Richmond, Virginia; Indianapolis, Indiana; and northern California. The Courtuntexcthat the

57 See alsdsrael Tr. 4413 (theanplication of the economic model is that “bigger players get
better prices.”) Here there can be no argument that when the expert talks about “bigger,” he means
greater market sharére was talking about the ability to deliver more patient volume tagecs,

and increased patient volume is exactly the same thing as increased market sleatbesin
denominator of the market share fraction is the number of insured [M&s.total number of
patients to be covered in the marketplace is fixed, and there will not be increasedidem
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merger is likely to lessen competition substantially in Richmond, Virginia at &abit does not
reach any of the other markets.

A. Plaintiffs have met their initial burden to show that the merger is
presumptively anticompetitive in the Richmond, Virginia market.

1. Relevant market

Product Market: Plaintiffs allege a product market of health insurance sold to large group
employers. Compl. 1 390. State statutes distinguish between “small group” and “large group”
employers. In fortysix states, a small group employer is defined as an employer with two to fifty
employees. Bailey Dep. 580; Goulet (Anthem) Dep. 15. In California, Colorado, New York,
and Vermont, a small group employer is defined as an employer having bétveeand 100
employees. Bailey Dep. 59. Employers with more than fifty or 100 emplogspgctively, are
considered “large group” employers. Goulet (Anthem) Dep. 16

The defense asserts that this product market is improper because it includemtia nat
accounts that are at issue in plafatfirst claim. SeeDefs.’ Pretrial Brief [Dkt. 324] at 6% But
the industry recognizes a clear distinction between small group dacgallgroup insurance since
small group insurance is defined by state regulation and subject to state aaldstadigtes.See,

e.g, Bailey Dep. 59; King Tr. 3040. The fact that the Court found insurance sold to national
accounts to be a valid product market in the first part of the case does not pitefcburddinding
insurance sold to the entire set of large groups to be a separate valid product Seekedbwn

Shoe 370 U.S. at 325 (within a product market, “wadifined submarkets may exist which, in

themselves, constitute product markets for antitrust purposes”), Eitingu Pont deNemours

58 The defense also argues that combining both-foyred and ASO plans in the product
market is invalid. SeeDefs.” Pretrial Brief at 6; Israélr. 4444. As set forth below, however,
plaintiffs presented market share arwhcentration calculations fé&nthem and ASO business
separately
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& Co, 353 U.S. at 59385. Accordingly, the Court finds that the relevant product market is
appropriate.

Geographic Market: The defense also challenges the delineation of the -fivay
geographic markets. There is no dispute that, as it was often stated in ¢hitheatthcare is
local.” See, e.gDranove Tr. 3785. Employers purchase coverage with access to providers where
their employees live and workee, e.g.Guertin (Anthem) Tr. 35883; Rothermel (Anthem) Tr.
4150-561; Kendrick (Anthem) Tr. 118B2. But the defense insists that plaintiffs’ local markets
were too tightly drawn, and it maintains that they do not properly account fontpatigel
patterns. Fowdur Tr. 4202-06.

Plaintiffs used Cordased Statistical Areas or “CBSAs” to define their thfrtye local
geographic markets. Dranove Tr. 4754. CBSAs, which are “aggregations of zipcodkg,TiVil
3710, were developed by the Office of Management and Budget and are geograshilcadrine
federal government uses for a variety of purposgeseBellevue Hosp. Ctr. v. Leavi#t43 F.3d
163, 167 (2d Cir. 2006) (upholding the use of MSAs by the Department of Health and Human
Services in calculating Medicare payments to hospitlss. Comm’n on Envtl. Quality v. EPA
790 F.3d 138, 1448 (D.C. Cir. 2015) (EPA guidance recommending CBSAs as an option for
geographic boundaries used in regulating certain air quality standards). @plaéed MSAs
after the 2000 census and “are roughly equivdtetite previous groupingsLawrence & Mem’|
Hosp. v. Sebeliy®86 F. Supp. 2d 124, 128 (D. Conn. 20I)th goupings “are based on census
data and use counties as building blocks to roughly approxthratecal labor market.”ld. at
127-28.

In the healthcare insurance industry, MSAs are “an aguped geographic basis that is

well defined both for employerg;onsultants], and for the health plans.” Abbott (WTW) Tr. 107.
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The industry uses them in the ordinary course of business when examining locak mé&idet
example, consultants use them when analyzing provider discalatis1 0708, and Anthem and
Cigna use them to analyze where members live and work to understand theit@abeadthcare.
Weber Dep. 2228; Thackeray (Cigna) Tr. 722pe alsaCordani Tr. 40912 (Cigna evaluates
MSAs, “which are essentially cities,” to identify where to place more resources)

The defendants argues that the geographic markets in Phase Il are too sntiaisdut
complaints ring somewhat hollow in light of their insistence that the geographietmmafkhase |
was too big because it did not accord sufficient atiartb firms that might be of significance on
a regional or local basis. Dr. Fowdur testified that Dr. Dranove did not conduct a prop& SSNI
test for each geographic market to determine if a price increase by the hyabtmeiopolist
could be “defeat# by substitution, for example, by customers in the region traveling outside of
that region to purchase the relevant product.” Fowdur Tr. 4211 She provided data in
connection with the New Hampshire markets identified in the complaint that pati¢ems of
travelled within the small state to larger cities nearby for visits to physiciansessaio hospital
services. Fowdur Tr. 4205; DDX 493 at 12. But the patients are not the “customers;” their
employers are. So it is the response of employerqati@nt travel patterns, that is relevant here.
See Penn State Hershey Med. &88 F.3d aB38-46 (geographic market based on a patient flow
data in a hospital merger case failed to “account for the likely response efrssuthe face of a

SSNIP?).5°

59 Furthermore, Dr. Fowdur did not even attempt to present evidence that enough people
would brave the traffic between Richmond and Washington, DC to make northern Virginia
providers a real part of the competitive picture, and the providers she menticuyadhburg and

the Tidewater area are also too far to the east or the west of Richmond’s centia kocatake

a difference either.
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The Court finds that plaintiffs’ use of CBSASs to outline their thiryg relevant geographic
markets is “economically significant” and corresponds to “commercial e=alitBrown Shoe,
370 U.S. at 33837. Dr. Dranove testified that he defined the relevant market for large groups in
the same manner that he did for the national accounts market, to include all typesnafrcial
health insurance plans, products, and funding arrangements. Dranove Tr. 3695. He further
testified that large group engyers faced with an SSNIP could respond by forgoing the purchase
of group health insurance altogether, directly contracting with providers, or shritfieng
employee base so they become eligible to purchase small group coVeragte testified these
options are not viableSeeDrarove Tr. 861, 3695. Moreover, there is no evidence that a large
group would reduce its employee base in response to an SSNIP.

The Court holds that the thirfyve geographic markets approximate thegraphic areas
the industry uses when analyzing local markets for medical services and avendrda way that
does not diminish the role of regional and local players that could serve asaldasmutions.
Accordingly, they are valid relevant geograpimarkets.

2. Market share and concentration establish the presumption.

Dr. Dranove measured shares in the large group segment using the number of enrollees
residing within each CBSA, Dranove Tr. 3729, which is how insurers typically measure their

own large group market shareSee, e.g.PX 603; Tallman (Centene) Dep. 31. For each CBSA,

60 To confirm his conclusion, hetilized a critcal elasticity approach anthlculatedthe
critical elasticityto be 1.18, which means that a 5% price increase by a hypothetical monopolist
would beomeunprofitable if it resultethe loss of 6% of its business or more. Dranbv@695—

97. Relying on the same academic literature he usddsiranalysis of national accounts, Dr.
Dranove found that employers do not drop their coveragethendstimated actual elasticity is
much lower than the critical elastici#y“implying, as our intuition would tell us, that in response

to a 5 percent increase in insurance premiums, these employers are nod goapgaurchasing
insurance.” DranoveTr. 3697
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the numerator in Dr. Dranove’s calculation is the number of a particular insurgesdeoup
enrollees in the CBSA, and the denominator is an estimate of the tataenwof large group
enrollees who reside in the CBSA. Dranove Tr. 3710, 3712. As he did for national accounts, Dr.
Dranove used both a census and a buicand approach to calculate this number and then used
the larger in his market share denomina@ranove Tr. 3716

Combining Anthem with the other Blues and combining ASO with fubured products,

Dr. Dranove calculated Anthem’s market share in Richmond to be 65% and Cigna’s 13%, for a
combined share of 78%. PX 751. The-prerger HHI for Richrand is already quite high4594

—and after the merger, it would reach level of 6277, reflecting a change of 1683, bdtittof w

are well in excess of what the Guidelines would deem to be presumptively unlaXfab1lPsee
alsoApp. A to PIs.” Proposed Findings of Fact: Phase Il [Dkt. 483] (depicting the tsdr&ees

and HHI data appearing in PX 751 as bar graphs) (“Phase 2 App. A”).

Dr. Dranove also anticipated some of Anthem’s objections, and he calculated what
Anthem’s share would be alone, without including any lives covered by the rest of tlse Blue
When both ASO and fullynsured products are combined, the results of a combination are still
presumptively anticompetitive: Anthem’s market share in Richmond is 53%, €igr8%, and
their combine share is 66%. The preerger HHI is 3190, and the paserger HHI will be 4561,
with a change of 1371. PX 751; Phase 2 Ajp.

What if you take fully insured plans out of the picture? This is not necessaryttsyce

become more prevalent at the sieraénd of the large group spectrum and represent part of the

61 The Court notes that in the ordinary course of business, Anthem calculates rar&et s
similarly to the census approachSeePX 567 (calculating state commercial market share by
dividing group membership resident in the state byd&esus’sestimate of the number of
individuals insured on an employer sponsored basis in the state).
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Phase Il product market, but calculating market shares in that manner madidave the day in

any event. Combining the Blues as a single competitor and looking at ASO onlprket shares

in Richmond are 61% for Anthem and 16% for Cigna, leading to a combined share of 77%. The
premerger HHI is4227, and the post-merger HHI would be 6145, with a difference of 134 8.

751; Phase 2 ApA.

Finally, calculating Anthem’s share separateynirthe rest of the Blues and looking at
only the ASO market, Anthem’s market share in Richmond remains substantial, atigB&ss C
is 16%, and their combined share would be 64%. Thaenerger HHI is 2840, and the pest
merger HHI increases to 4350, with a change of 1511. PX 751; Phase 2 App. A.

The defense criticizes these calculations because the data the expert used did chot exten
beyond January 2015, and because he supplemented the CID data obtained directly from the
carriers with data from industspurces- HealthLeaders and Mark Farralthat defendants claim
is deficient in various way%. But the Court notes that the defense itself cites HealthLeaders data.
Willig Tr. 4566-70 (using HealthLeaders data to identify entrants in the market). Biso,
Dranove turned to the Mark Farrah database for 8pf his enrollment numbers. Dranove Tr.

704. Finally, the shares Dr. Dranove calculated are consistent with testfmeamyndustry
participants that Anthem has the largest share of the markeicihmond. See,e.g, Hilbert
(Optima) Dep. 83 (Anthem has more tHa0f0 share in Richmond)see alsdHawthorne (Scott
Insurance) Tr. 2989 (stating that he has more clients with Anthem and Cigna tharhemy ot

insurer); PX 424.

62 Thedefense also criticizes the numbers bec&rs®ranove’sbuild-up approach did not
include other carriers or any TPAsd because reombined the market shares of the oBieres
for some of the calculations. But the Court rejects these arguments fantleereasons it gave
when they were made with respect to the national accounts ckassection |.B. above.
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Even if the data Dr. Dranovesed for his calculations was not perfect, the resulting market
share and concentration figures were sufficiently large in the Richmond GBB& unaffected
by minor discrepancies. Since the expert’s determinations comport with hée esidence
descrbing the market and appear to closely approximate market conditions as réguaecithe
Court finds that plaintiffs have established their prima facie case for thenBm market.

B. Defendants’ rebuttal evidence

In Phase ll,the defense presented some evidence related to each of the 35 markets,
including evidence showing that there are new entrants in New Hampshire and Indiaoaqubsi
to be successfugeeRowe (Granite Health) Tr. 2852; Berfiend (IU Health) Tr. 2860, hatthe
market is somewhat less concentrated in those states and in California, wheigdmore active
presence of another Blue licenses, along with TPAs, and Kaiser. PX 751. Vpitletres
Richmond in particular, efendants presented evidencesktmw that Dr. Dranove’s calculations
overstate Anthem’s market share because Anthem participates in the Federale&rmptmyram,
which accounts for abo@0% of Anthem’s total commercial enroliment in Richmond. PX 419;
see alsdranove Tr. 3840. It also presented evidence about other competitors in the state that
may be able to serve customers in Richmond, pointing to carriers and other altexelégigeof
group insurance in Lynchburg, the Virginia Beach/Tidewater area, and nortingima/

Because only an evidentiary “showing” is necessary to shift the burden backtifgla
Marine Bancorporation418 U.S. at 631, the Court must go on to consider whether plaintiffs have
met their ultimate burden of persuasion.

C. Plaintiffs have carried their burden to establish that the merger is likely to
harm competition in the Richmond market.

Plaintiffs have presented sufficient evidence to show anticompetitive hamttie merger

in the Richmond, Virginia market for large groupsurance The Richmond market topped or
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came in second on the list of thifiye markets on every measure of market share or concentration,
whether calculated with or without the other Blues, and whether calculated including®0th A
and fully insured plans or only ASO. PX 751; Phase 2 App. A.

Anthem witnesses did little to refute these undeniable statistics. Burke Kingetheent
of Anthem Virginia, testified that Anthem is the largest health insurer in Virginissgrdividual,
small group, and large group segments, and that it has the highest market sharéAreke)
Tr. 3041. He admitted that Anthem competes Hedtkad with Cigna in Richmond, and that
Cigna is the second strongest player in that market. Burke Tr—804Xing alsoworked to
advance what appeared to be a wellearsed Anthem motif that the company does not view Cigna
as a strong competitive threat, King Tr. 3043, seealso, e.g.Rothermel (Anthem California)
Tr. 4091, 409293, 4107; Guertin (Anthem New Hampshire) Tr. 3485 3512, but this testimony
was not credible, as it was contradicted by numerous Anthem documentsgdfeCigna as one
of Anthem’s closest competitor&eeKing Tr. 3046 (discussing PX 579), Rothermel Tr. 412%
(discussing PX 737); Guertin Tr. 3484 (discussing PX 734).

Further, the defense evidence did not do much to show that other players in and around the
Richmond market will provide the necessary competition to overcome the anticorepefteicts
of the merger in that market. First, the Court finds unpersuasive the defense’srasgtinae
competitors outside the Richmond market will affect competition in the makkebne Virginia

based broker testified, his Richmehdsed clients want a network with providers conveniently

63 King tried to dull the impact of the expert testimony and described the trackingrkétm
share to be “an inexact science.” King Tr. 3014. Other Anthem witnesseguvtieat but did not
advance the cause when they professedmewhat incredibly and contrary to their ordinary
course records that they do not pay much attention to market shares @&athermelAnthem)

Tr. 4111-14Guertin (Anthem) Tr3486-87.
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located near where their employees live, and they would not find a network wittgysenly in
northern Virginia to be attractive. Hawthorne (Scott Insurance) Tr. 2982-3.

Further, the firms that the defense identified do not appear interested imgpriber
Richmond market or able to compete at a level that could dull the merger’s anticom péiits.
Piedmont Community Health Caiea small health plan owned by a Lynchbbesged provider
Centra that does not compete or have members in Richmond, and is not looking to expand into
Richmond. Adams (Centra) Dep. ¥12, 29, 7273; Hilbert (Optima) Dep. 89; PX 41{jjjjji|}
is an insur<j
Dep. 1+12. AlthougHjlj has membership in Richmond, it does not appear able to compete
on the same field as the merged compzseJjj ] Der. 7980, 9192, 98. Wheeler
(Bon Secours) Tr. 339- has “struggled in the Richmond marketplace relativerto thei
home base”). Bon Secours, a large health system in Richmond, does not sell insudatsce
executive explainethat it does not havaprovidersponsored plan. Wheeler (Bon Secours) Tr.
3404-06. Innovation Health and Gateway Health are insurers that opésavenere in Virginia,

but not in Richmond. Henderson (Innovation Health) Dep. 52, 157; Jackson (Gateway) Dep. 50—

st, 61 Ao -
approache (] avout expand | into th<ll market, there is
no evidence th 4 GG uch less that the entry would be

sufficiently imminent to counteract tledfects of the merger in a timely manner. Furtateway
Health has no plan® enter the Richmond market. Jackson (Gateway) Dep. 28256162,
66, 76—77.

Finally, using the same types of merger simulation and UPP models that he usdygz® an

the national accounts market, Dranove Tr. 3734, Dr. Dranove calculated thdnatatifor the
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large group market and found that the merger would result in aggregatéonaiinthirty-five
local marketsand in the Richmond market alone. Dranove Tr. 3394PX752. Significantly,
he testified that even if he factored 100% of Dr. Israel’s claimed efficiemt@his analysis, the
merger would still have an anticompetitive effect in the Richmond market. Drano4é36—38
(discussing PX 760).

In light of this evidence, the Court holds that plaintiffs henet their burden to prove by
a preponderance of the evidence that the merger will have anticompetitive effedie on t
Richmond, Virginia market for the sale of large group health insurance.

CONCLUSION

Because the effect of Anthem’s acquisition of Cignaynie substantially to lessen
competition in the market for the sale of medical health insurance to national gccotime
fourteen Anthem states and the sale of medical insurance to large group employers in the
Richmond, Virginia CBSA, the Court will enjoin the merger.

A separate order will issue.

AMY BERMAN JACKSON
United States District Judge

DATE: Februaryg, 2017
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