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INTRODUCTION

Before the Court isin antitrust challenge tine merger oAetna Inc. and Humaniac.,
two of the largest health insurance companies in the country. Aetna and Humana ptdeaed i
merger agreement on July 2, 2015. They subsequently provided notification of their planned
merger to the Department of Justice as required by theSdattRodino Antitrust Improements
Act of 1976, 15 U.S.C. 88a. Following an investigation, the Department of Justice, eighs state
and the District of Columbia (collectively, the governmdiieéd this action assertinghat the
merger “may . . substantially . .lessen competition” in violation of section 7 of the Clayton Act
15 U.S.C. § 18n two distinct product lines: individual Medicare Advantg@igns and individual
commercial health insurance plans offered on the public exchaitesgovernment identified
364 counties across 21 states where it argues that concentration in the Medicaragkdwanket
would rise above the presumptively unlawful level if the merger proceeds, and 17 cotnogss a
3 states wheréhat would be true in the public exchange markets. Moreover, the government
argues, additional evidence indicates that the companies compethead in botmarkets—
competition thawould be lost following the merger, to thgnificantdetriment of consumers.

Unsurprisingly, Aetna and Humana disagree. For Medicare Advathageysgue that the
relevantproductmarketmustinclude both Original Medicare (Medicare benefits offered directly
by the government) as well as Medicare Advantage (Medicare benefits offgrpdvate
insuranceentitieg. In this market, properly defined, Aethna and Humargue thapostimerger
concentration would not be high enough to be presumptivedul. Furthermorethey offer
threereasons why, even in a market limited to Medicare Advanthg@roposed merger would
not substantially lessen competition. According to defendants, the governmepiiatary

authority over Medicare Advantage, the threat of entry by new competitors, and dé&senda



proposed divestiture of a portion of their Medicare Advantage business to another insurance
company, Molina Healthcaréc.,would combindo renderanycompetitive harm unlikely.

In response to the government’s public exchange allegations, Aetha and Hangama
that there is no current competition between the ¢mpaniesn the 17 complaint counties,
because Aetna has decided not to compete in those counties in 2017. If there is no current
competiton betweerthem,theyargue, there can be no substantial lessening of that competition
postmerger. Alternativelythey argue that even if the Court looks back to the competition
between Aetna and Humana in 2016 and predicts future competition ondisaitha likely that
Humana’s market share in the public exchanges will be so reduced in 2017 and laténatear
merger would not increase market concentrattoa presumptively unlawful level.

Additionally, Aetna and Humana argue that the efficiencies created by the metdgleemn
passed on to consumers would counteract any anticompetitive effects in both therévledica
Advantage and public exchange markets.

The government responds that the relevant product market is indeed Medicare gelvanta
only, and that none dheseargumentss sufficient to rebut the presumption of unlawfulness based
on the levels of market concentration and the evidencé#tat and Humana compete hdaad
headn bothmarkets In the public exchange context, hevernment contendbat Aetna decided
not to compete in the 17 complaint counties in 2017 in response to this litigation in arioeffort
evade judicial review of #thmerger. Thus, the government argues, the Court should ignore this
manipulation and instead analytee competitive effects of the proposetkrger as if Aetna
planned to continue competing in the public exchanges in all of the 17 complaint casitigis!

in 2016.



The Court concludes that the proposed merger is likely to substantially lessenittompet
in Medicare Advantag in all 364 complaint countieendin the public exchanges in the three
complaint counties in Florida. Aetna and Humaoapete in a Medicare Advantageoduct
market thatdoes not include Original Medicare, as both contemporary business documents and
econometric evidence confirnin that market, which is the primary focus of this cse merger
is presumptively unlawfet-a conclusion that is strongly supporteddirect evidence of heat-
head competitioms well. Thecompanis’ rebuttal arguments are not persuasive.

In the public exchanges, the Court finds that Aetna withdrew from competing in the 17
complaint countiegor 2017 specifically to evadgudicial scrutiny of the merger. Although the
Court does not adopt the government’s view thatrtteanghe Courtshouldassume that Aetna
will continue tacompete everywheliecompeted in 2016, the Cowrill give Aetna’swithdrawal
decisionfor 2017 little weight in predicting where Aetna will compete in later years. The Cour
finds that Aetna is likely to offgplanson the exchangesnly in the three complaint counties in
Florida in 2018 and beyond, and that the merger is likely to substantially lessen competition i
those counties. And as in the Medicare Advantage market, the Court concludes that dgfendant
proffered efficiencies do not offset the anticompetitive effects of thganer

BACKGROUND

I.  The Partiesand Proposed Merger
Aetna and Humana are large healtbuirance companies with national footprints. Both
offer a range of health insurance products, including the two products at iskigelitigation:
individual Medicare Advantage plans and individual insurance sold on the public exch8ogje
are alsaegarded by industry participants as members of the “Big 5” health insuoerg,vath

competitors UnitedHealth, Anthem, and Cigna.



Humana is “viewed as a leader in Medicare Advantage.” Tr. 183F32@Broussard):
In 2016, Humana was one of the two largest Medicare Advantage insurers, boasgrigan 2.5
million individual Medicare Advantage membeérsPX0551 (Nevo Report) 40. Humana’s
Medicare Advantage offerings are available to 91% of Medicare beneficiarieaatlgtioTr.
253:6 (Cocozza) Humana’s position atop the Medicare Advantage market has been obtained
through impressive recent growth. Between 2013 and 2016, Humana added more seniors to its
individual Medicare Advantage plans than any of its rivals. PX0551 (Nevo Report)  40.

Aetna, although historically oriented more toward the sale of commerciti hresalrance,
has also been growing rapidly in Medicare Advantage. In the last four yeans, i#as expanded
its Medicare Advantage plans into 640 new counties; the next mossayg entrant entered into
less than half that many. PX0551 (Nevo Repo&) & & Ex. 18. Some of Aetna’s momentum
was derived from its 2013 acquisition of Coventry Health Care, itself a saymiffdayer in
Medicare Advantage. Tr. 1330:21B31:1 (Bertolini). Now the fourthargest seller of individual
Medicare Advantage in the country, Aetna has plans for continued rapid growth. Today, Aetna
plans are available to approximately 50% of Medicare beneficiaries; witlgrnyéars, through
continued geographic expansion, Aetna hopes to increase that figure to 70%. Tr-2331:2

(Bertolini).

1 Citations to the trial transcript include the witness’s last name in pasisith&@here exhibits are cited with
page numbers, the page number refers to the last three digits of the-gtamitmitpage number, where available. For
example, Plaintiffs’ Exibit 100 at page 1 is cited as “PX01001.” If that pagination is not available, the last three
digits of the Batestamp number are used. Expert reports are cited by paragraph number, aitaobeay

2 Based on a measure of enroliment that exclgdesp Medicare Advantage plans sold to employers, the
government’s economist, Dr. Aviv Nevo, asserted that Humana wisdesindividual Medicare Advantage insurer
in the country. Humana’s answer admits only to being the sdaogest Medicare Advaage insurer, without any
reference to “individual” Medicare Advantag8eeHumana’s Answer [ECF No. 63]A] For present purposes, it is
not necessary to resolve this discrepancy. It is enough to observe thatadlhas been a very large and successful
player in the individual Medicare Advantage markethether or not it is tdmically the largest one.
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Aetna and Humana are also two of the largest insurers in the individual commercial
insurance market on the public exchanges. The exchanges, created by thebl&fiCeda Act,
create a marketplace where individuals who do not receive health insuranghttireir employer
or through a government program can purchase individual insurance plans. At the time the
complaint was filed, Aetna sold insurance on the public exchanges in 15 states and aedddescr
itself as being “highly successful” in enrollmertfeeTr. 1360:14-17 (Bertolini} PX0285 at 4
Humanaalso offered plans in 15 states in 2016, and planned to continue offering insurance on the
exchanges in 11 states for 2013eeHumana Ans. [ECF No. 63]  42. The two companies
competed on the public exchanges in more than 100 counties.

On July 2, 2015, Aetna and Humana announced their merger agreement, under which
Aetna would acquire Humana for $37 billion. The firms’ respective CEOs, Blartolini and
Bruce Broussard, both expressed excitement about the merger’s potentiabeliées that the
merger will combine two philosophically compatible firméoth focused on providing
individualized, valuebased care in local communitiegnto one that can more effectively
implement their shared vision for the future of healthc&eeTr. 1399:1741401:19 Bertolini);
Tr. 1838:5-1840:19 (Broussard). Although the companies are enthusiastic about their merger,
they have also planned for the possibility that it will not occur. If it is noswwomated by a
specified date-now February 15, 203#then Aetna mugtay Humana a $1 billion brealp fee.

The government imputes a different rationale to the Ablin@ana transaction, seeing it
as part of “an industryide rush to consolidate.” PIs.” Proposed Findings & Conclusions [ECF
No. 275] at 7. Industry participants, including Bertolini, have indeed referred to genieanzy”
among health insurers in recent years. Tr. 1319:220:3 (Bertolini). The “frenzy” culminated

with the announcements of this merger and another between Anthem and Cigna. That would



combine four of the five largest health insurers into two companies. But in thgrtonthose
announcements, the Big 5 insurers had explored a number of different merger pessibilitt
least two occasions, UnitedHealth had approached Aetna about a potential angu@sdi on
other occasions Aetna had made indirect inquiries about acquiring Ggeér. 1321:8-1322:17
(Bertolini). This degree of mergeelated activity, the government contends, tends to undercut
the notion that there is sometgiparticularly valuable about the Aethlmmana transaction.

Ultimately, of course, the outcome of this case does not hinge on these competing
characterizations of the merger. Instead, as the parties recognize, theeolrermust depend
on a detailed analysis of the likely effects of the merger in the challenged marhketisesrt place
to begin that analysis is with a summary of the government programs central &s¢&i®dginal
Medicare, Medicare Advantage, and the public exchanges createdA@Ahe

[I.  Original Medicare and Medicare Advantage

Individuals aged 65 or over are eligible for Medicare, through which the federal
government provides certain health insurance bartefiseniors. The core of the program is
Medicare Parts A and B. PartcAvesinpatient hospital services; Part B cagoctors’ services
and outpatient careSeePX0553 (Frank Report) 117, 18. Together, Medicare Parts A and B are
often called “Original Medicare.” Under Original Medicare, healthcare provaterpaid o a
feefor-service basis. When a healthcare provider performs a particular servigeid tsy the
governnent according to a fee scheduetermined by the Center for Medicare and Medicaid
Services (CMS)an office within the Department of Health dddman Services (HHS)Original
Medicare enrolleemayobtain care from any healthcare provider that accepts Original Medicare
rates. Because the overwhelming majority of providers do so, seniors who enroll maOrigi

Medicare can effectively obtain carem any provider, anywhere in the country.



But Original Medicare does not cover the full cost of seniors’ medical careexgarple,
in 2016 Part A included a $1,288r yearinpatient hospital deductibhlePX®53 (Frank Report)
117. Part B likewiseomes with some otgdf-pocket costs. Last year, Original Medicare enrollees
paid monthly Part B premiums of about $105. PX0553 (Frank Refpbet) They also paid a
deductible of $166 per benefit period, and a 20% coinsurance rate for most coveiass.serv
PX0553 (Frank Report]]18. Moreover, Original Medicare does not cover the costtloé
outpatient prescription drugsescribed by many providers and taken by many seniord 10:4-
9 (Frank).Collectively, these premiums, deductibles, coinscegraymentsand drug prescription
paymentamay impose significant medical costs @am Original Medicare enrolleebut Original
Medicare places no cap on such oupotket expense?X0553 (Frank Report) § 19.

To contain those possibly significanut-ofpocket costs, many seniors purchase a
Medicare Supplemenkiiown as‘MedSupp”or “Medigap’) plan from a private insurér.These
plans are regulated by state departments of insurance and sold by private insurersiber of
standardized varietiesach denoted by a letteiTr. 728:48 (Wooldridge); DX013083. One of
the most popular varieties, called a MedSupp Plan F, covers 100% of an Original Medicare
enrollee’s deductibles and copayments, with neadygocket limit, in exchange for a monthly
premium of about $150SeeDX0130-83; Tr. 671:810 (Wooldridge). But MedSupp plans do
not offer coverage for prescription drugs. Tr. 105:23-106:1 (Frank). To obtain prescripgion dr

coverage, an Original Medicare enrolleestpurchase a Medicare Part D plan from a private

3 Before purchasing a MedSupp plan, some seniors may be subject mediealniting. Depending on
their answers to a health questionnaire, some serlikes those with certain prexisting conditions-may ultimately
be denied MdSupp coverage. Tr. 106:417 (Frank); Tr. 429:917 (Cocozza). But when a senior has “guaranteed
issue rights,” he or she cannot be subject to medical underwritingorSkave “guaranteed issue rights” when they
age into Medicare for the first time, if their Medicare Advantage plan receittigrew from the market, or if they
move out of the coverage area of their Medicare Advantage plan. Tr.—430(Bocozza); Tr. 722:120
(Wooldridge).



insurer. PX0553 (Frank Report) {1 22he average Pal premium is $39 per month. PXB3
(Frank Report)  22.

Rather than enrolling in Original Medicawith or without a MedSupp or Part D plaa)
senior may choose to enroll in a Medicare Advantage plan sold by a private insmar thle
Medicare Advantage program, which was created in approximately its curremtbfp the
Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Pub. L. Nd73)8
117 Stat. 2066, private insurers are paid by the government to provide health insurance to
Medicareeligible seniors. Participating insurers enter into contracts with Cihé8; pursuant to
each contract, the insurers can offer a nundfeviedicare Advantage plarte seniors The
Medicare Advantage program was intentied[e]nrich the range of benefit choices available to
enrollees” and to “increase[e] efficiency in the overall heaine system.” Final Rule,
Establishment of the Medicare Advantage Program, 70 Fed. Reg. 4,588 (Jan. 28, 2005). To
achieve thosgoals Medicare Advantage harnesses “open season competition” between Medicare
Advantage plansid.

This competition occurs within parameters set by the federal governmestatBte, all
Medicare Advantage plans must provide coverage for Medicare Parts A and B. odalbiti
unlike Original Medicare, Medicare Advantage plans must cap an enrolleetf-potket
spending at $6,700 per year. Tr. 10#12 (Frank). The federglovernment, through CMS, also
oversees the annual Medicare Advantage bid proedssh is usedto determine how much a
Medicare Advantage organizati@dAQO) will be paid by the government. The starting point for
that calculation is the CMS “benchmarkEach April, CMS publishes a “benchmark” for every
county in the United States, based on the cost to Original Medicare of providing PartBA and

benefits to an average enrollee in that county in the prior yea®d533{Frank Report) 47. The



benchmark epresents the maximum amount that the government will payAO to provide
Original Medicare benefits to an enrollee in a particular county. MAOs aredltusrpa capitad
basis, nobn a feefor-servicebasis CMS will not pay the MAO more for seniors who consume
more healthcare services. Accordingly, the capitation payment provides MA©annncentive

to control their enrollees’ healthcare costs.

For each Medicare Advantage plan, the MAO submits a “bid” against the benchmark. If
an MAO bids above the benchmark, it will be paid the benchmark rate for each enrollee. Those
seniors who enroll in that plan must pay a premium equal to the difference é¢hedad and
the benchmark. PX0553 (Frank ReporB8Y But if an MAO is confident aboutsi ability to
control costs, and to thereby provide Part A and B benefits to its enrolleesddah&n Original
Medicare, it might submit a bid below the benchmark. In that case, the MAO will begplaid, i
plus an additional amount sometimes calledl“tebate.”PX0553 (Frank Reporf) 29 The rebate
is calculated as a percentage of the difference between the bid and the benchmark. The remainder
of the difference is retained by CMS as a benefit for taxpafgXx6553 (Frank Reporf)29. Any
rebaes earned by the MAO must be used to lower oytteaket costs or increase benefits for the
plan’s enrollees. PX0553 (Frank Repd80. Many MAOs use rebates to lower enrollees’ Part
B premiuns, to reduce the plan’s cost sharing requireméthiat is, copays, coinsurance, or
deductibles)or to add benefits that are not available through Original Medicare, such as vision,
dental, hearing, or fitness benefits (known as “silver sneakers” benefits)

The amount of an MAQO'’s capitation payment also dependsart on “star ratings.”
Ranging in hakstar increments betweeone andfive, star ratings are intended to be a
comprehensive measure of plan quality, reflecting factors like clinicedomes, patient

satisfaction, and access to care. B¥8553 (Frak Report) 1 31; PX0551 (Nevo Reporhd &



n.97. CMS assigns staatings at the contract level; thus, all the plans under a particular contract
between CMS and an MAO will have the same star rafimg618:6-13 (Wheatley).Star ratings
directly affect the amount of an MAQO'’s capitation payment in two ways. First, plans with higher
star ratings bid against a higher benchmark. Plans rated with four or morasthid against an
amount that is 105% of the normal coubgnchmark. PXB53 (Frank Rept) 132. Second,
higherfated plans earn higher rebates in percentage terms. For exarmlale,with 3 stars or
below receiveas a rebate 50% of the difference betwiebid and the benchmark; a plan with
4.5 stars receives 70% of that differené®<0553 (Frank Report) §2. Star ratings, therefore,
attempt to reinforce the relationship between plan quality and competitgessds-high quality
plans achieve high star ratings; high star ratings increasehmarks andebates;increased
benchmarks rad increased rebatesre usedto make plans more attractive; and more attractive
plans translate into higher enroliment.

The Medicare Advantage plans that emerge from the CMS bidding system tend @ share
number of characteristics. The most fundamental of tieesleat, unlike Original Medicare,
Medicare Advantage plans tend to be managed care plans with limited provider netvemed. F
with the need to bid bew the CMS benchmark, Medicare Aditage organizations, including
Aetna and Humanatrive tobuild networks of providers who will work with them to coordinate
patient care and control healthcare clst§eeTr. 421:21-422:3 (Cocozza); Tr. 543:225

(Wheatley). In some cases, these relationships are rooted inbzsee contracts, which pay

4 Health maintenance organizations (HMOs) and prefegredider organizations (PPOs) are both types of
limited-network plans. HMOs typically require seniors to obtain a referrai fieeir primary care physician before
seeing a specialist. This is sometimes described as the primary care physiaigresas “gatekeeper.” With limited
exceptions, HMOs also do not reimburse seniors for care they receiedhtsi provider network. PPOs are usually
somewhat less restrictive. PPOs generally do not require senaitain a referral before seeing a spkst and will
provide partiabut generally not full-reimbursement for care received outside the provider network.
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providers based on various measures of care quality and patient outcomes rather th@an on t
amount of car¢hatthey provide. Tr. 435:1-6 (Cocozza); Tr. 549:6—-15 (Wheatley).

When these costontrol efforts are successful, MAOs funnel the savings backheio t
plans in the form of reducemlit-ofypocketcosts or additional benefits. For example, in 2016, 61%
of Medicare Advantage plans included anrumits on an enrollee’sut-of-pocketspending that
were lesghan the statutory cap of $6,700. PX0551 (Nevo Repd). That same year, about
half of Medicare Advantage enrollees were in zZam@mium plans, meaning that thpgid no
premium other than the standard Part B premium. PX0348 at 7. On the benefits sidé, 89% o
Medicare Advantage plans includeatescription drug benefits, whicmust be purchased
separately by enrollees in Original Medicare. PX 551 (Nevo Rep&%) fMany Medicare
Advantage plans also offer vision, dental, hearing, or fithess benefits that ardalohvhrough
Original Medcare. Tr. 107:2225 (Frank) Together these featureslimited networks,
coordinated care, owf-pocket maximums, and supplemental benefiisive the Medicare
Advantage value proposition.

But Medicare Advantage plans do not appeal to everyantacl for as long as Medicare
Advantage has existed, a majority of seniors have selected Original Me(héare with a
MedSupp and Part D plamstead. Most seniors first choasg&ringa severmonth initial election
period surrounding their 65th birthdayhose who fail to make a timely choice between the two
default into Original Medicare. Tr. 408:2 (Cocozza). Each year, seniors magvaluate thir
choice during an annual enroliment period running from October 15 to December 7. thating
period,“any [Medicare]| beneficiary can make a different election for the upcogeag” Tr.
418:3-5 (Cocozza). Seniors are thus free to switch from Original Medicare tocied

Advantage or vicerersa, or from one Medicare Advantage plan to another. Senmysalso
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switch from Medicare Advantage to Original Medicare during another annaodbwj running
from January 1 to February 14. During that period, however, seniors may not switch out of
Original Medicare or between Medicare Advantage plansOI3R-077.

Medicare Advantage plans are subject to CMS regulation applied primarily in donnec
with the bid process. Each insurer must submit a bid for every Medicare Aglvg@hda it intends
to offer the following year. Iipril, along with the county benchmarks, CMS publishes two
documents: a “call letter” describing the terms of the Medicare Advantage pragrdra,set of
instructions about bid submissioikeeDX0014 (call letter); DX0349 (bid instructions).These
documents impose a number of requirements on MAOs. Some, like the limit on increastas in “t
beneficiary cost,” relate directtp plan pricing. CMS will deny bids when “it determines the bid
proposes too significant an increase in cost sharing or decrease in benefits fralanoyeaito
thenext.” DX00L4-163. For plan year 2017, CMS maintained the total beneficiary cost threshold
at $32 per member per month. 00444165. Bids proposing increases in amounts greater than
the threshold were subject to denial. EBwenbids complying with the threshold were not
necessarily free from scrutiny, because “CMS reserves the right to furtmarmnexand request
changes to a plan bid even if a plan’s [total beneficiary cost] is withinetiigred amount.”
DX0014-164. Sean Cavanaughe Director ofthe Center for Medicare, the office within CMS
that regulates Medicare Advantages not aware of any bids being rejected for violation of the
rules on total beneficiary costsring his tenure. Tr. 1144:425 (CavanaughkeealsoTr. 453:9-
10 (Cocozza). Instead, CMS typically informs the MAO of the violation, and the MASes
the bid into compliance. Tr. 1146420 (Cavanaugh). Evehen however, the MAO may still

be the subject of a CMS compliance notice. Tr. 1942:8Rarocki).
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Someprovisions of the bid instructions relate to MAO margifisie MAO must forecast
the marginthatit expects to earn on each of its pland.the individual bid levelCMS seeks to
guarantee that bids “provide benefit value in relatioth&gir] margin level[s].” DX0349-027.
But most margin restrictionseafAggregatelevel Requirementghat apply above the bid level
DX0349-028. Each bid is made at the plan level; each plan is part of a contract between CMS and
the legal entity offeng the plan; and most contracts cover multiple plapsrhaps as many as
fifty. SeeTr. 2008:1221 (Paprocki). Some legal entities also have multiple contracts. Tr.
2572:1045 (Coleman). Above all these bids, contracts, and legal entities sit pg@mizations,
like Aetna and Humana, which might have multiple contracts with CMS through maltiikged
legal entities. SeeTr. 1948:2-12, 2008:16811 (Paprocki). CMS regulation allows MAOs to
decide whether to apply the aggregi@eel margin requirements at the level of the contract, the
legal entity, or the parent organization. DX0349-02& alsdr. 2004:16—-20 (Paprocki).
The bid instructions require thidite aggregate margins forecasted for the coming ydan
are consistent with the actuales from previous years. D3@9-®9. And the aggregate margins
that an MAO forecasts for its Medicare Advantage business must be within 1.6&roatgins
on its overall busiess. DXB49-@9. Aetna applies this requirement at the parent organization
level, the highest level of aggregation permitted by CMS rules. Tr. 2004:16—2005:5 (Paprocki
Finally, outside of the bid procesSMS imposes limits on an MAO'’s “medical loss ratio.”
By statute, MAOs must spend at least 85% of the revenue obtained through a particudat contr
with CMS on medical service§ee42 U.S.C. 81395w27(e)(4); Tr. 1147:26 (Cavanaugh). Like
the margin rules, the medical loss ratio regulations are applied aboveahef ienividual bids—
here at the contract levelBut unlike the margin ruleghey aply retroactively to actual results

rather than prospectively to forecasts. If CMS determines that, pursuantrtic@gracontract in
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a particular year, an MAO spent less than 85% of its revenue on medical costsx¢gntleanit
kept more than 15% of its revenue as praftio cover administrative costs), CMS can require the
MAO to refund the excess amount to beneficiaries. An MAO that remains out of anogpfor
three consecutive years may be barred from enrolling new members. Tr-ABA&&vanaugh).
So far, however, no such penalties have been imposed. The medical loss ratio reles wer
introduced to Medicare Advantage by the Affordable Care Act, and CMS is only eparipg
to release the first year of medidoss data. Tr. 1148:14-17 (Cavanaugh).
[I. The Public Exchanges

The ACA created the public exchanges as online marketplaces where consumers could
purchase health insurance. Tr. 2638:24-2639:14 (Counihan); PX0553 (Frank Report) 1 73. (The
exchanges are sometimes referred to as “Health Insurance Exchanges,” or “HIX” in the reco
Tr. 1486:1312 (Lynch)). Their basic structure is uncontested. The exchanges first opened in
2013 for consumers to purchase plans for the 2014 y&me Tr. 138:21139:25 (Fank).
Individuals who do not receive health insurance through some other+ngacis as through their
employer or through a government program like Medicare, Medicaid, or Freaeerequired to
purchase health insurance or pay a tax, sometimes referred to as a penalty. PoedkTF3gjport)
1 73. These individuals may purchase health insurance through the public exchanges (on
exchange) or directly from an insurer or a broker-éodhange). PX0551 (Nevo Report) § 271.
Health insurers who offer plaren-exchange in a given state must offer the same plans off
exchange in that state. Tr. 1532:1533:3 (Mayhew). However, health insurers may offer
products offexchange that they do not offer-erchange. Tr. 1533-40 (Mayhew). CMS, along

with each site, has oversight responsibility for the exchanges. Tr. 2587:22—-2588:2 (Counihan).
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The ACA also created certain obligations for insurers who offer plans on thenges.
For example, insurers may not deny coverage based on preexisting conditthasgera different
premium based on an individual's perceived health status. Tr.-BA4(F6ank); PX0553 (Frank
Report) 1 73. Omxchange plans are grouped into five tiers based on the level of coverage they
provide: there are four “metal” tiers (bronzglver, gold, and platinum) and there is one
catastrophic tier. Tr. 1674:249 (Nevo). The “metal” tiers are based on the percentage of total
expected healthcare spending the plan covers. Bronze plans cover 60% of expecteardnealth
spending, silver plans cover 70%, gold plans 80%, and platinum plans 90%. T+1BAZE&&nk).

Individuals who purchase insurance-exchange and who earn less than 400% of the
federal poverty level are generally eligible to receive subsidies14Br16-18 (Frank); PX653
(Frank Report) 11 883; 26 C.F.R. § 601.105, IRS Revenue Procedure-2818 2.01. These
subsidies vary by location and income level, and can take the form of both premiusfresudsd
reductions in cossharing payments (that is, deductibles, copayments, and coinsurance). Tr.
143:1048 (Frank); PX0553 (Frank Report) 11-83. The subsidies are provided as tax credits,
and are tied to the cost of the second lowest silver plan in the individual’s geographic region.
Tr. 143:59 (Frank). Because the silver plans are the mostetfesttive—given the subsidy-
approximately 70% of individuals choose silver plans. Tr. 2632@82:7 (Counihan); Tr.
142:1421 (Frank). Approximately 85% of all individuals who purchase insurance on the
exchanges reive a subsidy. Tr. 144:8 (Frank); Tr. 1546:241547:4 (Mayhew). And because
the amount of the subsidy is tied to the price eegohange plans, higher premiums increase the
cost both to the consumer and the taxpagseTr. 140:23-141:1 (Frank).

IV.  Procedural History
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On July 21, 2016, the United States, along vidlaware, the District of Columbia,
Florida, Georgia, lllinois, lowa, Ohio, Pennsylvania, and Virgifilad a complaint seeking to
permanently enjoin the Aetrtdumana merget. SeeCompl. [ECF No. 1] § 69. The government
alleged that the transaction violates Section 7 of the Clayton Act, 15 U.88Cb&cause its effect
“may be to substantially lessen competition” in a number of markets: (1) tketrf@rindividual
Medicare Advantag@lans in 364 counties across 21 states; and (2) the market for individual
insurance sold on the public exchanges in 17 counties across three states Gémrda, and
Missouri). In the government’s estimation, the merger would adverdett 46 million people
in Medicare Advantage and 700,0@@rein the public exchangesseeCompl. {f 10, 12.

In the weeks following the government's complaint, the companies took steps that
introduced additional issues into the case. First, on August 2, 2@tta and Humana each
entered into a separate Asset Purchase Agreement with Molina Healthcare, undéneythicive
agreed to sell Molina some of their Medicare Advantage plans if their mergasisnamated and
if the Court believes that a divestiturenscessary to counteract the merger’s anticompetitive
effects. The proposed divestiture would transfer responsibility for approkyr28t@; 000 seniors
from Aetna or Humana to Molina, and would include seniors in all 364 complaint counties.
Second, o August 15, 2016, Aetna announced that it no longer planned to offer plans on the public
exchanges in 11 states where it had offered plans in 2016, incthdsegthatover all 17 counties
in the complaint. SeeTr. 1360:14-16 (Bertolini); PX0133; DX0031. The motivation feand

legal consequence-efAetna’s deaion to withdraw have been sharply disputed by the parties.

5 On the same day, the government filed a second complaint seekemptn the AntherCigna merger,
citing alleged anticompetitive eftts in marketthat aremostly different than those at issue he=eCompl., Case
No. 161493 [ECF No. 1]. Because the government filed the cases as related, bothitiedisedssigned to this
judge. The Court held joint staus conferencen Augtst 4, 2016. After concluding that the cases did not raise
enough common issues to be truly related, and that the public would é&reseetied if these complex and important
casesseeking expedited reliafiere assigned to different judgethe Court refeed the AntherCigna merger for
random reassignmengeeAug. 5, 2016, Order [ECF No. 39].
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In the months preceding the trial, the parties exchanged millions of documents, cdnducte
dozens of depositions, and generally worked together in a collaborative and praflessnner.

They were greatly aided in those efforts by the capdointed Special Master, retired Judge
Richard A. Levie, who facilitated a smooth discovery process and helped make thessedhpre
timeline in this caséeasible. In late October and early November, the parties submitted their
expert reports-sixteenin all, totalingmore than ahousand pagesfer the Courts review. They
also submitted helpful pretrial briefs previewing the evidence and argumengs. aDuring the

final week before trial, the Court, Judge Levie, and the parties worked tee@sgl outstanding
evidentiary or confidentialitygssues A final pretrial conference was held on Decemhewith

trial set to begin on December 5, 2016.

Thetrial began on schedule and lasted for 13 trial days. The Court received hundreds of
exhibits addressing the businesses of Aetna, Humana, and Molina; their plans fergaeand
divestiture; their dealings with CMS; and several other topics. The @lsorheard testimony
from more than thirty helpful and knowledgeable witnesses, including executidesrployees
from Aetna, Humana, and Molina; officials from CMS; and independent brokers. Ties pésd
put forward a number of distinguished expdadestify on a variety of subjects. Dr. Richard
Frank, formerly the Assistant Secretary for Planning and Evaluatidhl &t provided testimony
on the role of competition in both Medicare Advantage and the public exchanges. Dr. f8ary Fo
testified aboutsurvey design and, in particular, the value of an internal survey conducted by
Humana regarding which insurance options seniors leaving Humana Medicare Adydatesge
choose. Dr. Lawton Burns testified about the Molina divestiture. Two experts Gdjkale and
Christine Hammer, provided testimony on the efficiencies that might result frorAeima

Humana merger. And finally, economists Dr. Aviv Nevo and Jonathan Orszag provided
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compelling, detailed, ardmost importantly—comprehensible testimony on the probable
economic effects of the merger. The Court is appreciative of all thesessgats, and of the
attorneys who elicited their testimony.

On December 29, 2016, the parties submitted their proposed findings of fact and
conclusions of law. The following day, on December 30, the Court heard final argument over
several hours. Now, having carefully considered all of the evidence and ties’ maguments,
the Court has reached the following conclusions.

LEGAL STANDARD

Section 7 of the Clayton Agrohibits mergers “where in any line of commerce or in any
activity affecting commerce in any section of the country, the effectabf soquisition may be
substantially to lessen competition, or to tend to create a monopoly.” 15 UIXBCT&o0 aspest
of the statutory text are worth highlighting. First, by using the word “magtig@ess indicated

that its “concern was with probabilities, not certaintieBfown Shoe Co. v. United States, 370

U.S. 294, 323 (1962). Hence, mergers with “probable anticompetitive effect[s]” arbifao by
the Clayton Act.Id. The government need not prove the alleged anticompetitive effects “with

‘certainty.”” FTC v. H.J. Heinz Co., 246 F.3d 708, 719 (D.C. Cir. 2001). Second, the Clayton Act

protects “competition,” rather than any particular competitdmited States v. Baker Hughes Inc.

908 F.2d 981, 991 n.12 (D.C. Cir. 1990). To assess a merger’s probable effect on competition, the
Court must undertake a “comprehensive inquiry” into the “future competitive conditiogs/ena
market.” Id. at 988.

D.C. Circuit precedent creates a burdifting framework to guide that inquiry, which

generally begins with defining a relevant antitrust marketat 982-83; e, e.g.FTC v. Sysco

Corp, 113 F. Supp. 3d 1, 24 (D.D.C. 2015); United States v. H&R Block, Inc., 833 F. Supp. 2d
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36, 50 (D.D.C. 2011). If the government can “show that the merger would produce a firm
controlling an undue percentage share of the relevant market, and would result ificsigni
increase in the concentration of firms in that market,” that creates “a presuthgtidne merger

will substantially lessen competition.Heinz, 246 F.3d at 715 (internal quotation marks and
dterations omitted). By making such a showing, the government “esstpdd] a prima facie case

of anticompetitive effect.”_Baker Hughe308 F.2d at 983.

To rebut this presumption, “defendants mustpiceevidence that shows that the market
share statistics give an inaccurate account of the merger’'s probable effects orticonipehe
relevant market.” Heinz, 246 F.3d at 715 (internal quotation marks and alterations omitted).
“[E]vidence on a variety of factors can rebut a prima facie caBakér Hughes908 F.2d at 984.

For example, defendants may produce evidence concerning the “easg ofteritre market, the
trend of the market either toward or away from concentration,” the “continuation e acitce
competition,” or “unique economic circumstances that undermine the predictive ofatbe

government’s statistics.Heinz 246 F.3d at 715 n.7 (internal quotation marks omitteel;also

Baker Hughes908 F.2d at 9886 (listing additional factors that can rebut the government’s prima
facie case). But the “more compelling the prima facie case, the more evidence thardefersd
present to rebut it successfullyBaker Hughes908 F.2d at 991.

“If the defendant successfully rebuts the presumption of illegality, the burdeodafgerg
additional evidence of anticompetitive effect shifts to the government, and meitbethev

ultimate burden of persuasion, which remains with the government at all ties2, 246 F.3d

at 715 (internal quotation marks and alterations omitted). The government “has theeultima
burden of proving a Section 7 violation by a preponderance of the evidgth&® 'Block, 833 F.

Supp. 2d at 49 (internal quotation marks omitted).
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ANALYSIS
I.  Medicare Advantage
A. Market Definition
Only an “examination of [a] particular marketlts structure, history and probable future
can provide the appropriate setting for judging the probable anticompetitiveaéffagmerger.”

United States v. GerDynamics Corp. 415 U.S. 486, 498 (1974) (internal quotation marks

omitted). The first question in this case is about the proper boundaries of thatfaaniarket.”

Antitrust markets have two dimensions: product and geographic area. FTC v. Arcim€p3a29

F. Supp. 2d 109, 119 (D.D.C. 200 The parties here agree that the relevant geographic market
is the county’. But they sharply dispute the boundaries of the relevant product market. Is the
market properly limited to individual Medicare Advantage plans, as the governmesmdshtOr

are defendants correct that Original Medicare optieameaning Original Medicare paired with a
MedSupp and/or a prescription drug plan—should also be included in the market?

“The outer boundaries of a product market are determined by the reasonable
interchangeability of use or the cresksticity of demand between the product itself and
substitutes for it.”Brown Shoe, 370 U.S. at 325. Both aspects of the Brown t88bdook to
the availability of substitutecommodities, i.e. whether there are other products offered to
consumers which are similar in character or use,” and “how far buyersoatitl gubstitute one

commodity for another.”_FTC v. Staples, Inc., 970 F. Supp. 1066, 1074 (D.D.C. 1997). “[T]he

mere fact that a [product] may be termed a petmor in the overall marketplace does not
necessarily require that it be included in the relevant product markeittifioust purposes.’id. at

1075. Markets “must be drawn narrowly to exclude any other product to which, within reasonabl

6 The county is the relevant geographic market because seniors may dgriolieadicare Advantage plans
offered in the county where they live. PX0551 (Nevo Report) § 88; Tr. 3%8025L0 (Cocozza)
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variations in price, only a limited number of buyers will turnilimesPicayune Publ'g Co. v.

United States345 U.S. 594, 612 n.31 (1953). That general rule applies even to “functionally
interchangeable” products, meaning those that can be used for the same asitheg@oduct at

issue.See, e.gH&R Block, 833 F. Supp. 2d at 580 (excluding assisted tax preparation and do

it-yourself tax preparation from the market for digitalidgourself tax preparation software, even

though all provide ways to completdax return);Staples 970 F. Supp. at 10781 (excluding

consumable office supplies sold outside office supply superstores from the magketh@wgh

those supplies were functionally interchangeable with office suppliesnsidie ithe superstores).
This analytical approach guides antitrust courts in attempting to answer one “key

guestion”: whether particular products “are sufficiently close subditatech that substitution to

one could “constrain any anticompetitive. pricing” in the other.SeeH&R Block, 833 F. Supp.

2d at 54. Products that meet that threshold generally belong in the product marketth@e

products are grouped together, the “market can be seen as the array of grodlscdrstitute

products that could control price ifiied in a hypothetical cartel or as a hypothetical monopoly.™

FTC v. Whole Foods Market, Inc., 548 F.3d 1028, 1052 (D.C. Cir. 2008) (Kavanaugh, J.,

dissenting) (quoting 2B Phillip E. Areeda & Herbert Hovenkamp, Antitrust .880a, at 226
(3d ed. 2007)). That vision of the proper product market is incorporated into the “hypothetical
monopolist test” as set out in the Horizontal Merger Guidelines and applied by ti® icoa
number of casesSeeFed. Trade Comm’n & U.S. Dep't of Justiderizontal Meger Guidelines
§4.1.1 (20109; see als®yscq 113 F. Supp. 3d at 334;H&R Block, 833 F. Supp. 2d at 552.

To determine whether a group of products could be an antitrust market, the higabthe

monopolist test asks whether a hypothetical monopolist of all the products wighopased

7 Although the Guidelines are not bindirlye D.C. Circuitand other courts have looked to them for guidance
in previous merger caseSee, e.gHeinz, 246 F.3d at 716 n. 8yscq 113 F. Supp. 3d at 38.
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market would likely impose a “small but significant and +i@msitory incease in price”
(SSNIP)—typically of five or ten percenton at least one product in the market, including one
sold by the merging firmsSeeGuidelines 8 4.1.1, 4.1.2. Whether the hypothetical monopolist
can profitably impose the price increase depeindsrt, on the amount of substitution outside the
proposed market. “If enough consumers are able to substitute away from the hgglotheti
monopolist’s product to another product and thereby make a price increase unprofitalite the
relevant market camot include only the monopolist’s product and must also include the substitute
goods.” Syscq 113 F. Supp. 3d at 33. But if substitution outside the proposed market is relatively
low, then the hypothetical monopoligbuld likely impose the price increasvithout sacrificing

a large number of sales. In that case, the price increase might be mpéitabthe hypothetical
monopolist’s products would constitute the proper antitrust matkeeid. at 33;Whole Foods

548 F.3d at 1052 (Kavanaugh, J., dissenting).

The central market definition question in this case is about the nature and exdagt of
competition between Original Medicare options and Medicare Advantage. Phrasaasiotthe
hypothetical monopolist test, the question is whether athgtical monopolist of all the Medicare
Advantage plans in a particular county could profitably impose a small but sighifica
transitory increase in price on those plasts whether substitution by seniors to Original Medicare
options would make any attempted price increase unprofitable.

In answering that question, the Court has a number of analytical tools at its disgasal. T
first is provided by the Supreme Court’s decision in Brown Shoe. There, the Counedplet
the boundaries of a pdact market “may be determined by examining such practical indicia as
industry or public recognition of the [relevant market] as a separate ecoawatityc the product’s

peculiar characteristics and uses, unique production facilities, distinct custdisgnct prices,
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sensitivity to price changes, and specialized vendors.” Brown Shoe, 370 U.S. at 325. These
“practical indicia” can be useful “evidentiary proxies for direct proof of sultability.” Rothery

Storage & Van Co. v. Atlas Van Lines, In€92 F.2d 210, 218 (D.C. Cir. 1986ge alstH&R

Block, 833 F. Supp. 2d at 51. This makes intuitive sense: if two products have distinct
characteristics, uses, customers, and prices, it is unlikely that a largemafnebstomers would
switch to one in response to a price increase in the other.

When applying the Brown Shdmactors here, the Court pays “close attention to the
defendants’ ordinary course of business documeritt®R Block, 833 F. Supp. 2d at 52. All
market definition “must take into account the realities of competitigMiible Foods, 548 F.3d at
1039 (Brown, J.). Ordinary course of business documents reveal the contours of competition from
the perspective of the parties, who have been quite successful in the sale of individealréMedi
Advantage plans and may be presumed to “have accurate perceptions of econotias.’teali

Whole Foods, 548 F.3d at 1045 (Tatel, J.) (quoting Rothery Storage, 792 F.2d at 218 n.4).

Finally, in addition to the practical indicia and the ordinary course of business documents
the Court will rely on testimony from experts in the field of econom@seSyscg 113 F. Supp.
3d at 27. As is customary in merger cases, the parties have introduced a wealth ofceconom
evidence through their economists, Dr. Aviv Nevo and Jonathan Orszag. Together, Nevo and
Orszag have provided testimoon subjects relevant to market definition, including the extent of
substitution between Original Medicare and Medicare Advantage, the proper metredying
the hypotheticamonopolist test, and the relationship between market concentration and prices in
Medicare Advantage. All of this evidence will be evaluated in turn.

1. Competition Between OriginalMedicare and Medicare Advantage
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The Court will begin where seniors do:tlvithe choice between Original Medicare and
Medicare Advantage. By statute, Congress has provided that seniors can obtaind\vbediefits
either “through the original medicare fé®-service program,” or “through enrollment in a
[Medicare Advantage] ph.” 42 U.S.C. 8395w=21(a)(1)® Because Medicare Advantage plans
are required to provide coverage for Medicare Parts A and B, the government agtees t
“Medicare Advantage and Original Medicare are both ways for seniors to getvibeicare
benefits” Tr. 15:13-15 (opening statement). It is up to the individual senior to choose—and that
same basic choice is presented no matter where seniors look. Every yeae@igtShandbook
called “Medicare & You” to each Medicare beneficiary. Tr. 122522{Cavanaugh). The 2017
version explains that there “are [two] main choices” for how seniors getcitedioverage, then
proposes a number of steps to help seniors select between 8eaidX0130017. Step one
provides a binary choice between Original Medicare and Medicare AdvantX¢3®017. The
handbook also refers seniors to an online tool called the “Medicare Plan Fiwbat)’can be
used to “sort plans by type” and “compare the coverage, benefits, and estostddissociated
with each. DXQ30016. Plan Finder can be used to search for Medicare Advantage plans and
compare them to Original Medicare. Tr. 412:13-15 (Cocozza).

Some seniors turn to independent brokers or to corporate sales agents for advice about thei
healthcare options. I too, they are presented with the choice between Original Medicare
options and Medicare AdvantagBee, e.g.Tr. 10895-1090:1 (Fitzgerald) (independent broker);

Tr. 2036:7~2040:5 (Kauffmann) (Humana sales managag als@Brown Shoe370 U.S. at 32

(products sold by the same “vendors” may be in the same product market). téNtirmanajority

8 Deferdants contend this provision amounts to a Congressional determination, bindirig Gourt, “that
Original Medicare is an appropriate and adequate substitute foicled\dvantage for every Medicaeégible
consumer.” Defs.” Proposed Findings & Corsituns at 103. While the Court does not take this statutory language
lightly, it does not consider the language determinative of the antitruesigsthis case.
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of seniors choose Original Medicare (either with or without supplementsgtording to the
government’s economist, in 2016 only 44% of those seniors whe weligible for eligibility
restricted Medicare options decided to enroll in Medicare AdvaritagX0551 (Nevo Report)
138 & Exs. 1, 2. The rest selected an Original Medicare option.

Original Medicare also serves as a starting point for Medicaremalge plan design. Alan
Wheatley, Humana’'s Retail Segment President with responsibility for Medikdvantage,
explained the general plan design process. When entering a new county webicarsl
Advantage plan, Humana knows that CMSgsing to payfo the company] Original Medicare’s
cost,” in the form of the countigvel benchmark. Tr. 561:303 (Wheatley). For Humana to beat
that benchmark and introduce a viable piamust find a way to “improve health and lower costs.”
Tr. 561:26-21 (Wheatley). Those savingan then be used “to add some additional benefits to
make [the Humana plan] attractive relative to the big competitors in thatthafke561:23-25
(Wheatley). If the resulting plan habettervalue than Original Medicare, Humana is willing to
offer it in the market. Tr. 562:316 (Wheatley). In internal documents, Aetna and Humana
reference the imperative to maintain a Medicare Advantage value propolsétas superior to
the one offered Yo Original Medicare. SeeDX0479-002 (“[O]ur value proposition must stay
competitive with Original Medicare.”); DX048d02 (citing an “[a]spiration” to “[a]gressively
grow membership by delivering superior value proposition vs. [Original Medli;abX0514-

021 (listing the drivers of Medicare Advantage “Value Beyond Traditional Mexlicar
Together, these dynamics create a degree of competition between Medicare Advahtage an

Original Medicare. Because both offer Medicare Parts A and B, the two moge at least to

9 Some seniors, like those with certain disabilities or chronic conditimay be eligible for eligibility
restricted Medicare options. Because they do not face the same choice betwa®al Medicare and Medicare
Advantage as the average senior, they have largely been excluded from the emtlligsisase. When these seniors
are included in the analysis, the share of seniors in Original Medicaresogtmws larger.
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some extent, functionally interchangeable. Every senior is given an optioeebetfre twaand,
historically, a majority of seniors have selected Original Medic&some degree of competition
is also inherent in the CMS bid process. To be viable products, Medicare Advantage plans must
control their costs-relative to Original Medicare-enough to offer beneficiaries more benefits or
lower outof-pocket expenses than Original Medicare does. For all these reasons, then, an
assessment of theompetitive conditions facing Medicare Advantage plans must take the role of
Original Medicare into account.

None of this, however, means that Original Medicare must be included in the relevant
product market. Not every competiternot even every compédr with a functionally

interchangeable produetmust be included in the product mark&ee, e.g.H&R Block, 833 F.

Supp. 2d at 54 (excluding two methods of tax preparation from the product market even though it
was “beyond debate” that “all methods of tax preparation are, to some degree, ititanipe
What matters is the extent to which competition from Original Medicare options wnsdttaio
the exercise of market power in Medicare Advantage. In a memorandum citeccbynibemnies,
Dr. Frank, the former Assistant Secretary for Planning and Evaluatibifi&t wrote that “in
principle” Original Medicare is “in a position to ‘discipline’ competition” in Mede&dvantage.
DX0087010. To see whether that occurs in practice, the Court looksdiBsbtvn Shoeand
defendants’ ordinary course of business documents.

2. Brown ShoeFactors & Ordinary Course of Business Documents

Compared to basic Original Medicare, the average Medicare Advantage plan has some
distinct “characteristics and usesBrown She, 370 U.S. at 325. Unlike Original Medicare,
which allows seniors to receive care from almost any provider, Medicare Adeaplans

typically are HMOs or PPOs that come with limited provider networks. Inasage for accepting
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the network limitationsgnrollees receive benefits that Original Medicare does not offer, such as a
cap on oubf-pocket expenses and, usually, a prescription drug benefit. They might also receive
vision, dental, hearing, or fithess benefits that would have to be purchasedtedgpander
Original Medicare.Some seniors may decide that Original Medicare and Medicare Advantage are
not reasonable substitutes. Those who want a limit oofeubcket expenses, or place a high
value on supplemental benefits, would be unlikely to select Original Medicare. Thosalue
network flexibility, on the other hand, might reetlect Medicare Advantage.

Seniors can narrow the divide between Original Medicare and Medicare Advagtage b
purchasing supplemental coverage. By purchasing a MedSupp plan, for instanmger aase
limit out-of-pocket expenses in exchange for a monthly premium. Seniors may also purchase
standalone coverage for prescription drugs, or for another supplemental benefit often offered b
Medicare Advantage plans. ©might expect, therefore, that a purely marginal senior, trying to
decide between Original Medicare and Medicare Advantage, would routinely i@particular
Medicare Advantage plans to particular MedSupp plans within the context of aN&dmare
maiket. And if there were large numbers of such seniors, one might further exgiratsfand
Humana'’s businesses to be organized around efforts to cater to them.

But that is not what the record reveals. The weight of the evidence presentadl at tri
indicates “industry [and] public recognition” of a distinct market for MedicareaAthge. See
Brown Shoe, 370 U.S. at 325. Competition within that market, between Medicare Advantage
plans, is far more intense than competition with the products outside of it, like MedSupp plans
This evidence tends to show that substitution between Medicare Advantage andl Q@taglicare

options is not nearly as substantial as defendants now suggest.
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Both Aetna and Humana report individual Medicare Advantage results sdpanaheir
annual financial reports. PX0303 at 13 (Humana reporting Medicare Advantage relefx)3
at 16 (Aetna reporting Medicare Advantage membership). According to Alan Wheihiley
separate reporting facilitates analysis by investors, who often compandexicare Advantage
company against another. Tr. 4828 (Wheatley). As defendants argue, this method of reporting
is not determinative: just because “automakers track car sales by model doeggest sach
model belongs in a separai@arket.” Defs.’ Proposed Findings & Conclusions [ECF No. 274] at
122. But neither is it irrelevant, because in this case the separate repoittots reéeper
divisions. At Aetna, more than three thousand employees work on Medicare Advantage and Par
D, while about four hundred different employees are “dedicated to the Med Supp busimess
261:9-14, 256:20-(Cocozza). Aetnalso hosts the twousinesses on separate IT platforms. Tr.
255:10414 (Cocozza). Similar distinctions can be seen at Humahigh maintains “separate
business units” for Medicare Advantage and MedSupp. Tr. 4/457B13(Wheatley). However,
executives at both companiesutioned against ovémterpreting the extent to which the Medicare
Advantage and MedSupp businesses are segregated. Aetna’s dedicated MedSuppsedaployee
not “work in a vacuum” fully divorced from Medicare Advantage. Tr. 2562%7J:1 (Cocozza).
And various internal Humana functions, such as its service operations, might support both
businesses. Tr. 475:16-19 (Wheatley).

Fair enough. But in one important respegpricing—defendants’ Medicare Advantage
and MedSupp businesses seem to run on very different tracks. According to the government’s
economist, if “there were significant movement of seniors betwiszlicare Advantage plans and
[MedSupp] plans, then firms would consider the pricing of one plan when setting gacithg

other plan.” PX0551 (Nevo Reportl28. Theras little indication that Aetna and Humana do
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so0. Quite the opposite is truAetna maintains separate teams of actuaries for pricing its Medicare
Advantage and MedSupp plans. Tr. 68618 (Wooldridge) (MedSupp actuaries do not work on
Medicare Advantage pricing); Tr. 1995%8 (Paprocki) (Medicare Advantage actuaries do not
work with MedSupp actuaries). And when pricing particular MedSupp plans, Aetnha does not
assess the prices of Medicare Advantage plans in the locations where the MedBuyifp b&a
offered. Tr. 257:231 (Cocozza). This evidence is inconsistent with themdaof close
competition between Medicare Advantage and Original MedigdaheMedSupp.
On the other hand, evidence of intense competition within Medicare Advaigtage
abundant When Aetna and Humana refer to their “competitors,” they are almost aiefeysg
to other Medicare Advantage organizatierend usually to other members of the Big See
Staples970 F. Supp. at 1079 (“In document after document, the parties refer to, discuss, and make
business decisions based upon the assumptiorctimapettion’ refers to other office superstores
only.”). For example, in a March 2015 em&lpcozza compares Aetna’s Medicare Advantage
business to its “peers.” PRO7. Humana, she says, is Aetna’s “most formidable competitor,”
before addressing UnitedHealtbigna, and Anthem in turn. PX00-847 There is no mention
of Original Medicare or MedSupp, whithtypical. See, e.g.DX0283003 (listing Aetna’s “top
competitors” as Humana, UnitedHealth, Cigna, and Anthem); PXx8863email to Humana
CEO comparig the enrollment growth of UnitedHealth, Cigna, Aetna, Anthem, and WellCare)
To compare themselves to these competitors, defendants calculate market fshares o
Medicare Advantage marketon the national, state, and county leveleePX0036429 (Aetna
document calculating national “market share growth” of UnitedHealth, Humartaa ACigna,
and Anthem); PX058210 (Humana document dividing national “individual [Medicare

Advantage] enrollment market share” between Humana, UnitedHealth, Aetna, Giggthem,
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and “Other”); PX015%54 (Humana document dividing North Carolina Medicare Advantage
market share between “Major Competitor[s]” Humana, BlueCross BlueSifidlorth Carolina,
UnitedHealth, Aetna, Cigna, and “Other”); PX00223 (Humana document coltéty county
level membership data of Humana, Aetna, UnitedHealth, BlueCross BlueShietthsdKCity,
and “Others” in the Kansas City ared).

Aetna and Humana prepare exceptionally detailed assessments of the camipettiteen
various MedicaréAdvantage plans. These documents were ubiquitous at trial. For example, a
2015 email to Aetna general managers solicited specific information abowdstrsharing and
benefit structures of the plans being offered by their “true competitX0057-717.A proposed
template included columns for UnitedHealth, Humana, Cigna, and “Etc.” PX0057-718~b9. T
Humana documents reflect a similar exercise. In—emeJuly 2015 “Competitor Analysis” of
Aetna and Cigna-Humana conducted “Market Comparisons” in Ib€al markets across the
country. PX001855. Within each local market, it calculated Medicare Advantage market shares,
then compared the various Humana, Aetna, and Cigna plans by type, monthly premiuom lim
out-of-pocket costs, primary care physitiand specialist copays, and prescription drug plans.
See, €.9g.PX0012357 (San Antonio/Corpus Christi Market Analysis).sécond2015 Humana
document contains a similar markst-market, plarby-plan analysisaddressing24 markets
where Humana “deteniated” and UnitedHealth or Aetna “will likely grow” and another 15
markets where Humana “held stable” but UnitedHealth or Aetna “were aggressived23 X0
628-29. Within each market, Humana compared its competitors’ individual plans oatg ofri
metrics, including whether the plan had increased its premiG®e, e.g.PX0023632. Such

documentseflect clearlythe scope and intensity of the competition within Medicare Advantage

0 The place for “Other[s]” in these documents refers to other Medicare Adweapitaviders, not to Original
Medicare or MedSupp.
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and, more specifically, between members of the Big 5. None of these document®rfocus
competition with Original Medicare.

Defendants have identified a limited number of documents that do refer to competitio
between Medicare Advantage and Original Mediegith MedSupp. Some refer to competition
only in a very general manner. A 2015 Humana presentation, for instance, obser{{eguthat
main competitor is the traditional Medicare program. Beat them and we win big!” M>UE3.

An Aetna strategic planning document noted as a “Key Market Trend” the “gpowle of
Medicare Supplement” as an alternative to Medicare Advantage. DXOR2R0 But a few
documents give off a glimmer of more concrete, localized competition betweelcdvie
Advantage and MedSuphp. A draft Medicare Advantage strategy within Humana proposes that
the firm “increasingly migrate existing members” from MedSupp to Medicateaktage.
DX0484002. An Aetna document about Washington state observes that increasing MedSupp
premiums might offer a “wedge opportunity” for one of Aetna’s Medicare Adganfians.
DX0313091. Another marketpecificHumanadocument about Southern Ohio graphs “Market
Membership by Productand includes both Medicare Advantage products and MedSupp.

DX0510-005. But seePX0155454 (Humana document dividing “MAPD” market shatBy

Product Type” but not including MedSupp). Perhaps the most concrete evidence regarding
competition between Medicare Advantage and MedSupp relates to the “Med Supp killer,” a

Medicare Advantage plan designed by Aetna to compete directly for MedSsppmeus.

11 Many of defendants’ documents concerning Medicare Advantage reference a “paneatatiowhich
reflects the share of Medicaedigible seniors who select Medicare Advantage over Original Medicare iticufzar
location. Usually, however, these references do not herald concrete comsétis to be taken visvis some
specific MedSupp plan or other Original Medicare option. As a resultei@ourt’s view, penetration rates are more
appropriately interpreted as a statistic used to assess the size of the Medicaragamarket.
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DX0035-002; Tr. 2094:92095:5 (Follmer). Because the plan has been unsuccessful, Aetha now
incentivizes brokers not to sell ieeTr. 2096:18-2098:1 (Follmer).

But these documents are too few and too general to carry much weight. dieistérom
the clear majority of the documents reviewed here that Aetna and Humana spend an enormous
amount of time, money, and manpower assessing the offerings of competingrblédicantage
plans. They make those assessments on a niarkearket, plarby-plan basis, focusing on
details concerning premiums, enftpocket costs, networks, and benefits. The passing references
in the record to competition with Original Medicare or with MedSdppot suffice to undercut
the strong inference that must be drawn from the ordinary course of business doettirants
Aetna and Humana focus most of their competitive efforts within the market for &iedic
Advantage rather than on products outside of it, like MedSupp.

That focus makes sense, the government contdridsdicare Advantage plans generally
attract a set of “distinct customers3eeBrown Shoe, 370 U.S. at 325. The government has
indeed introduced a good deal of evidence showing that at least some seniors haabla “dur
preference” for Medicare Adv&age relative to Original Medicare optionSeePls.’ Proposed
Findings & Conclusions at 38. The most persuasive of this evidence is switchingtutss,
data about how often seniors leave Medicare Advantage plans and where they go when they do.
Theswitching data presents a clear picture: Medicare Advantage enrolleeswatahypdans, but
when they do, they overwhelming stay within Medicare Advantage.

The switching data evidence comes from a variety of sources. Using data from 2013 and
2014, the Kaiser Family Foundation concluded that 78% of Medicare Advantage anrollee
remained with their plan during that period. Tr. 113:16-114:1 (Frank). In that sao, A6

of Medicare Advantage enrollees voluntarily left their plan in favor of a diffekéedicare
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Advantage plan; only 2% of enrollees voluntarily left Medicare Advantage for ann@rig
Medicare option. Tr. 114-B (Frank). Of the voluntary stehers from Medicare Advantage,
therefore, more than 80% switched to a different Medicare Advantage plan. Acdoréiragk,
this proportion has remained relatively stable, between 80 and 85%, in reamant e 115:916
(Frank);see alsd®X0554 (Frank Reply Report) Ex. 5 (presenting data for 2007 to 2014).

The pattern holdgor seniors who voluntarily left their Medicare Advantage plan in
response to a premium increase. Again using 2013 and 2014 data, the KaiseFBamndition
concluded that 2% 33% of Medicare Advantage enrollees left their existing plan in respmnse t
a premium increase of $20 per moeathut no more than 13% dfiemswitched to an Original
Medicare option. PX0554 (Frank Reply ReporB2] A 2014 study commissioned by Huraan
reached similar resulfé. Out of a sample of 250 seniors who disenrolled from a Humana Medicare
Advantage plan, 85% switched to a different Medicare Advantage plan. P80015Because
many seniors cited costs, including high premiumspays, or deductibles, as a reason for
switching, the survey concluded that “[c]osts play a huge rule in [Medicare Adydgmhembers
defecting.” PX001853. Both Cocozza and Wheatley acknowledged that most seniors who leave
an Aetna or Humana Medicare Advantage pharich to a different Medicare Advantage plaot
to Original Medicare. Tr. 288:13-16 (Cocozza); Tr. 524:16-21 (Wheatley).

Switching within Medicare Advantage also dominates among seniors who must
involuntarily switch from their Medicare Advantage plans, perhaps because their existinggsla
cancelled.These seniors “overwhelmingly” return to Medicare Advantage. Tr. 1&§Rank);
see alsd”X0554 (Frank Reply Report)3L (citing a paper finding that between 83 and 95% of

seniors whose Medicare Advantage plans were terminated switched to anothear&led

2 The government offered expert testimony by Dr. Gary Ford, who waseeta@rassess the reliability of
this Humana study. According to Ford, the study is reliable. Tr. 9121221 (Ford).

33



Advantage plan).After Humana discontinued one of its Medicare Advantage plans in the San
Antonio area, Raul Gonzalezlocal broker, helped abo@00clients obtain new coverage. Only
about 12to 14 switched to Original Medicare plus MedSupp. Tr. 1034035:8 (Gonzalez).
“For the most part,” the others switched to an Aetna Medicare Advantage plariO3B:t
1035:10 (Gonzalezkee alsalr. 1077:1#1080:14 (Fitzgerald). If seniors do relect a new
plan when their existing plan is cancelled, they are defaulted back to Origedaddve. One 2015
paper cited by Frank finds that 89% of the seniors involuntarily moved to OrigirthtaMe by
default later chose to return to Medicare Adeget PX0554 (Frank Reply Report) 1 32.

Nevo analyzed switching data froseveralsources and arrived at similar conclusions.
First, he analyzed 2015 CMS data from the annual-epeollment period, when any senior can
switch between any Medicare opt®nincluding between Medicare Advantage and Original
Medicare. Second, he analyzed a subsé¢htatfdata, which focused only on those seniors who
had their plan cancelled in 2015. And finally, he analyzed three years’ worth of datadtom
and Humana-unlike the CMS operenrollment datathis data includes information concerning
the annual “disenrollment period,” when seniors can switch from Medicare Advaot@geginal
Medicare but not between Medicare Advantage plans. All else equal, including sem@rs w
switched from Medicare Advantage during the disenroliment period might betedpedncrease
the overall share switching into Original Medicare optioBsit in all three instancesore than
85% of seniors who left one Medicare Advantage plan switched to another insteaad Ofigirzal
Medicare option.SeeTr. 1587:26-1592:18 (Nevo)see alsd®X0552 (Nevo Reply Report) Ex. 7.

The switching data makes clear that there is a group of seniors with atgistifecence
for Medicare Advantage relative to Original Medicare. Testimony bygtwernment’s broker

witnesses generally supports the same conclusBee, e.q.Tr. 1071:1317 (Fitzgerald) (after

34



receiving an overview of Original Medicare and Medicare Advantage, seniors*asging moe
guestions about one side or the other”). A preference for Medicare Advantage maydbenkase
number of factors, including a senior’'s comfort with managed care plans @& wasceive all of

his or her benefits from one sourcgeePlIs.’ Proposed Findings & Conclusions at 37 (collecting
support for those propositions). But one important factor is c&sde Tr. 1023:24-1024:8
(Gonzalez) (questions about cost can “quickly determine” whether a senior cihbedieare
Advantage or MedSupp). The weight of the evidence suggests that, on average, Medicare
Advantage plans havauchlower outof-pocket costs than Original Medicare plus MedSupp and
prescription drug plansSeeBrown Shoe, 370 U.S. at 325 (noting that “distinct prices” may
considered in assessing the boundaries of a market).

All Medicare Advantage plans come with a statutory limit on annuabfeuicket
expenses and most include coverage for prescription drugs. To recreate thoss bertbit
Original Medicare sidea senior would have to purchase MedSupp and prescription drug plans
from a private insurer—and would likely end up paying significantly more in montéigipms.

The average Medicare Advantage enrollee pays $142 in monthly premiums,tinhideverage
senor enrolled in Original Medicare plus MedSupp and a prescription drug plan pays doatol
amount. PX0554 (Frank Reply Repor@d/& Ex. 4. But as the companies are correct to observe,
monthly premiums are only part of the story. A senior with MedSupp coveragekely hot
incur monthly outof-pocket expenses in addition to his or her monthly premium. A senior in
Medicare Advantage, on the other hand, may still have to pay varioushewstg requirements

in exchange for receiving medical carklis or her monthly oubf-pocket expenses, then, will
depend on the amount of caeeeived in addition to the monthly premium. Even Btedicare

Advantage enrollees are still likely to enjoy lower-ot{pocket costs. Using national 2010 data,
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a papecited by Frank concluded that eaft pocket costs for Original Medicare exceed those for
Medicare Advantage by between $130 and $167 per month. PX0553 (Frank Ré@gstealso
PX0554 (Frank Reply Report) | 27.

Thegovernment does not have to prakiat preferences for Medicare Advantage overlap
with any demographic indicators. But here, there is evidence suggestiMethiaare Advantage
plans tend to attract seniors with lower incomes. That trend has been observedbycs;dny
defendantséxecutives, competitors, and Molina; and by independent brolsesTr. 112:14-18
(Frank) (“[T]here’s been quite a bit of research on this, and that researchllgesteravs that
people with lower incomes, lower levels of education, tend to join Medicare Advantage pl
disproportionately to the rest of the population”); Tr. 13418 (Bertolini) (agreeing that the
senior who chooses Medicare Advantage “tendfieaverage to be somewhat lower income than
the population as a whole” because of Medicare Advantage’s “totabfquaicket costs”);
PX0011895 (Anthem executive noting that Medicare Advantage “attracts the lowerfhowddle
income beneficiaries that can’'t afford Med Supp”); Tr. 2345%:fDr. Molina) (Molina CEO
asserting that “the majority of pdep in “Medicare Advantage are actually of lower income”);
Tr. 1024:261025:1 (Gonzalez) (broker explaining that “it's much more difficult” for lower
income people “to go wittheMedicare Supplement and pay the higher cosBt seeDX0034-

006; Tr. 7153—7 (Wooldridge) (60% of Aetna’s MedSupp customers make less than $35,000 a
year). Thatlower-income seniors tend to select Medicare Advantage is circumstantial evidence
that its outof-pocket costs tend to be lower than comparable Original Medicare options.

Based on the Brown Shdactors and the parties’ ordinary course of business documents,
the government has made a strong evidentiary showing in suppibet Bledicare Advantage

product market. The switching data shows that there are some seniors witle gueddrences
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for Medicare Advantage. These seniors would be less likely than average to tevat¢often
more costly) Original Medicare option in the event of a small but signifinantransitory
increase in Medicare Advantage prices, and perhaps much less likely if theywanedme.
Given the average cost differential between Medicare Advantage and comparehal Or
Medicare options, there may be room for a hypothetical monopolist of all Medidasntage
plans in a particular county to profitably impose such a price increase witheungdiarge
numbers of seniors to Original Medicare. That will depend in part on the numberars seho
sit on the margin between Medicare Advantage and Original Medicare. But ties padinary
course of business documents, viewed through the lens of Brownssiggest that there are not
as many of these seniors as one might imagine. Evidence abounds of intense, locdi@ompeti
between Medicare Advantage plans. Evidence of similar competition betweenahedic
Advantage plans and MedSupp is mgcharcer Collectively, the evidence tends to establish the
existence of a market for the sale of individual Medicare Advantage plans.

3. Defendants’ Counter Arguments

Aetna and Humana raiseveralcourter argumentsTheyargue that the government has
oversimplified the healtinsurance market and the choices that senmake Medicare
Advantage plansheypoint out, can vary on a number of metrics, including the breadth of provider
networks, benefi#provided,total outof-pocket costs; some plans, they continue, actually have
higher estimated owdf-pocket costs or fewer benefits than a competing Original Medicare option.
SeeDefs.” Proposed Findings & Conclusions at18. As a result of this overlap, defendants
believe that “a Medicare Advantage plan’s closest cousins are often one or maral@®teglicare

options instead of other Medicare Advantage plans. Excluding all Original Medip&ons in
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order to create an MAnly market would ignoréhe ample overlap between the two types of
plans.” Id. at 11546 (internal citation omitted).

What's more, defendants contend, the government has mischaracterized the manner in
which seniors make healthcare choices. Each chooses among the available Med®atragad
and Original Medicare options based on highly individualized preferématgrebased on factors
such as cost, medical condition, comfort with limited provider networks, and convenience.
Preferences may change over time, and are not predetermined by demographitiaataome.
Seeid. at 22-28. Defendants conclude “it is [too] difficult to generalize about the kinds or types
of beneficiaries who will select one product over the othit.’at 123.

Taking the second contention first, the Court agrees that seniors make individualized
healthcaralecisions. That does not mean, however, that all generalization is futiled Keliea
and Humana, who have a vested financial interest in accurately assessing thetigempeti
landscapehave not always so scrupulously avoided generalizing about seniors’ healthcare
decisions. For example, a draft presentation prepared for a Humana boatdrreliides a slide
addressing “Why Consumers Select Products,” which differentiates betwe&ahMetidvantage
and MedSupp customers. Because Original Medicare plus MedSupp is “the mostvexplansi
combo,” seniors who select it are “[w]illing to pay more for a flexiblevoek of physicians and
comprehensive coverage.” DX05023. Medicare Advantage, on the other hand, attracts those
seniors who want “additional health coverage, but [are] willing to sacrificenfpaviflexible
network to keep costs low.” DX0514-02%e alsd®X0045-196 (Humana sales director opining
that low Medicare Advantage penetration levels likely means that “there arer hingilome
eligibles in the area who are more inclined to have [MedSupp] policies versus M#)pla

PX0025920 (2016 Aetna presentation describing the “Typical Med Supp Customer” based on
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income and geogphy); PX0021017 (Aetnaexecutiveexplaining that Medicare Advantage and
Med Supp are “apples and oranges,” that “the nature of MA and Med Supp focuses on different
areas,” and that “an area cannot be both a good Med Supp and a good MA area.”).

Aetna and Humana have also historically been willing to generalize about theandst
benefits of Medicare Advantage compared to Original Medicare optitmternal documents
claim that Medicare Advantage provides “[b]etter benefits [and] lower costi @wginal
Medicare, either with or without supplemental coverggeeDX0480-006 see alsddX0514-021
(Humana document noting that Medicare Advantage offers “[m]ore benefits & lessmdket
payments than Original Medicare”). Humana makes simitamd In its 2016 Presentation on
Medicare Advantage and Prescription Drug Plans, Humana notes that Medicaréagdvaans
generally “have lower owtf-pocket costs” than Original Medicare and may come with “[e]xtra
benefits.” DX0111023;see alsdr. 2061:6416 (Kauffman) (Humana sales manager confirming
that she shares this information during meetings with seniors).

Nor is the Court convinced that an Original Medicare option is the “closest cdasin”
many Medicare Advantage plans. If that is indéwedcase, it is not reflected in the record. CMS’s
Medicare & You Handbook advises seniors to make a threshold choice between Medicare
Advantage and Original Medicare, not to choose from a continuum of intermingled Medicar
Advantage and Original Medicare options. PX0519-017. A “Decision Tree” creatédrbgna
presents a senior’'s decision in a similar fashion. Before assessing a plamsnebsts, or
supplemental benefits, the senior is asked to decide whether she is willing épt“aetwork
restictions”; if so, she is deemed a good fit for Medicare Advantage, but if not, she is deemed a
good fit for MedSupp. DX049045. If Medicare Advantage plans were routinely competing with

a “closest cousin” from the Original Medicare side of the famig, would expect to find evidence
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of that competition in the ordinary course of business documents. But for the most paut it i
there. Aetna and Humana frequently compare their Medicare Advantage offeringseto
Medicare Advantage planbut heyrarely, if ever, compare them to particular MedSupp plans.
Seniors, it seems, do not make that comparison either. In eight years Meltiogre products,
broker Robert Fitzgerald has never compared a particular Medicare Advantageagpfarticular
MedSupp plan—at a senior’s request or otherwise. Tr. 1073:18-1074:1 (Fitzgerald).

Aetna and Humana contend that any differences that do exist between Medicaregealvanta
and Original Medicare have been and will terrowed by various legislative and regjoky
changes. They cite two of note. First, the Affordable Care Act linked Medicarenfetje
reimbursement rates to Original Medicare provider costs, resulting in argiddstaduction in
countydevel benchmarks phased in over a period of six yedge Tr. 1127:13-1128:20
(Cavanaugh). These reductions, defendants contend, have reduced “the reimbuidé&®@snts
receive from CMS, decreasing their revenues, and increasing competitiweebeOriginal
Medicare and Medicare Advantage plans.” Defs.’ Bsagl Findings & Conclusions at 20.

The companies also believe that Accountable Care Organizations, or ACOsinvgl
Original Medicare and Medicare Advantageser ACOs, which were created by the Affordable
Care Act, are groups of providers who joagether in an attempt to coordinate care, control costs,
and improve health outcomes; those that succeed in holding down costs may be paidah financi
bonus by CMS. PX0554 (Frank Reply Reporg2y By responding to these incentives and
providing valuebased care within Original Medicare, defendants argue, ACOs will help convert
Original Medicare from a fetor-service model into one more like Medicare Advantalgefact,
defendants say, this conversion is already underw@ge Tr. 1174:16-1175:2 (Cawnaugh)

(discussing efforts to move Original Medicare away fromféeeservice payment model).
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But these policy changes have little impact on the market definition analysis iagbis c
The Court does not doubt that the benchmark reductions madestbéedicare Advantage value
proposition of lower costs and additional benefits somewhat more difficult to delsee
DX0508-033 (slide deck for Humana Board of Directors Meeting observing that “Bexmkhm
Reductions are reducing MA Value Add” and thdA Value Add drives Penetration Rate”). But
because theseeductions will be fully phased in by the end of 20%@e Tr. 1128:2124
(Cavanaugh), their impact has largely already beenNtdteover MAOs havelargely succeeded
in maintaining the MedicarAdvantage value proposition by controlling costs, bidding below the
benchmarks, and offering supplemental benefits not provided by Original MedB=ssRX0551
(Nevo Report) $7; Tr. 1130:312 (Cavanaugh). Thus, the differences between Medicare
Advantage and Original Medicare options have been preserved.

The argument concerning ACOs is also unpersuasive. The market definition sanalysi
“focuses solely on demand substitution factoreinz 246 F.3d at 718 (internal quotation marks
omitted)—i.e., “customers’ ability and willingness to substitute away from one ptoodanother
in response to a price increase” or “reduction in product quality or service,”l@aglg4. Itis
not clear what impact the advent of ACOs would have on the extent cluthssitution. As an
initial matter, it is the provider, not the senior, who decides whether to partiaipate ACO,;
seniors are often “passively attributed” to them, sometimes even without thelekigew PX0554
(Frank Reply Report) 46. Hence, there is no choice by the senior customer to use anAO.
for the most part, ACOs do not diminish the essential differences betweerakeAnvantage
and Original Medicare. Perhaps a senior who has been attributed to an ACO weivkl seme
of the cae coordination ordinarily associated with Medicare Advantage. But unlike Medica

Advantage enrollees, Original Medicare enrollees assigned to ACOs arenadized for seeking
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care outside the network. Tr. 133:234:5 (Frank). Nor would they receive additional coverage
or cost reductionfor participaing in the ACO. PX0554 (Frank Reply Report}4]. Ultimately,
then, ACOs have almost “nothing to do with a comparison of the benefits of traditional Medica
or Medicare Advantage.” Tr. 11328 (Cavanaugh). And as a result, they also have little to do
with defining the product market in this case.

The companies’ third argument, though, fares better. Aetna and Humana argue that an
exclusive focus on the behavior of swiHohts—thoseseniors who haw already enrolled in a
Medicare Advantage planis “misguided.” Every day, approximately 10,000 seniors “age in”
and become eligible for Medicare, and are thus presented with the choice betweeal Orig
Medicare options and Medicare Advantageietna andHumana arguthatMedicare Advantage
organizations must compete for these-enxge in addition to seniors already enrolledMedicare
Advantage or Original Medicare options.

The companies argue that the parties’ recent Medicare Advantage enrolltacmiatas
this clear. In 2015 only 45% of Aetna’s and Humana’'s Medicare enrollees switched from a
different MAO; the remaining 55% enrolled either as they aged into MedZ&¥&) (or switched
from an Original Medicare option (34%). Tr. 304420 (Orszag).Focusing jusbn the behavior
of seniors who have already selected a Medicare Advantagesgike standing outside a Ford
dealership and asking those who emerge with Ford keys “What do you think about Fords?”
3646:1548 (closing argument). That survey would reveal that some drivers have a peeferenc
Fords, but it would also obscure the broader competitive picture. Here, defeindatitshe

broader competitive picture shows that a hypothetical monopolist of all Medidaamtage plans

13 Seniors who are still employed when they turn 65 may na# tamake an individualized choice between
Medicare Advantage and Original Medicare. Instead, they may be offeregpapdmo by their employer, which falls
on one side of the line or the otheBeeTr. 116:1824 (Frank) (describing employerovided MedSupp plans that
wrap around Original Medicare); Tr. 1119:220 (Cavanaugh) (describing group Medicare Advantage plans).
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could not impose a price increase. If it tried, some Medicare Advantage emnoliseremain
within the marketput the ageins would turn to Original Medicare options in sufficient numbers
to make the price increase untenateeTr. 48:21-49:13 (opening statement).
In the Court’s view, Aetha and Humana understate the importance of the switching data,
which indicates not only that some seniors opt for Medicare Advantage, but that thosestahi
with it in the face of pricencreases or plan exits. Tihargumentmpliesthat agens are as a
group somehow closer to the margin between Medicare Advantage and Migdheare options
than seniors who have already made an initial selection. But there is little evidsuafjzort for
that contention. Despitéhe unrelenting torrent of ag@s, Aetna and Humana focus their
competitive efforts primarily within the Medicare Advantage market. Still, the anreg’ basic
point is welttaken: the market definition analysis in th&se must rest on a complete assessment
of the demand for individual Medicare Advantage. For that assessment, thex@metutns to
the economists.
4. Econometric Evidence
The government’s economist, Dr. Aviv Nevo, analyzed whether the proposed market fo
the sale of individual Medicare Advantage plans would satisfy the hypothetoralpolist test.
As set out in the Horizontal Merger Guidelines, that test asks whether
a hypothetical profimaximizing firm, not subject to price
regulation, that was thenty present and future seller of those
products (“hypothetical monopolist”) likely would impose at least a
small but significant and netnansitory increase in price (“SSNIP”)

on at least one product in the market, including at least one product
sold by or of the merging firms.

Guidelines 8.1.1. If so, the candidate market may be the relevant product m&degfysco

113 F. Supp. 3d at 334;H&R Block, 833 F. Supp. 2d at 5%2. Because Medicare Advantage
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passed under all formulations of his hypothetical monopolist tests, Nevo concludedithdual
Medicare Advantage plans constitute a relevant product market. Tr. 1610:16—21 (Nevo).

Nevo’s analysis began with his demand model, which provides sé&egraiputs for his
hypothetical monopolist test. Nevo used 2011 to 2016 CMS data on Medicare Advantage plan
enrollment, premiums, and characteristics. PX0551 (Nevo Repot§2%53. The CMS data
thus reflects the choices made by millions of sertor€luding ageins, thosevho chose Original
Medicare options, and those who chose Medicare Advantage. Tr. 1603:6-21, 1604:9-15 (Nevo).
Like other economists who have studied demand for Medicare Advantage products, Nevo used a
“nested logit model.” SeePX0%1 (Nevo Report) 150. Nested logit models are appropriate
“where some consumers may prefer a group, or ‘nest,’ of choices to the otitesstlavailable
to them. PX0551 (Nevo Report198. Appliedhere the nested logit model can be used to test
whether, and to what degree, a senior might prefer “a Medicare Advantagbguanset is a
Medicare Advantage plan.” PX0051 (Nevo Report) 11 147, 148.

The model incorporates‘nesting parametéithatreflects the presence and strength of any
such preference. PX0551 (Nevo Report1 48, 149. The nesting parameter can vary from zero
to one, although any positive nesting parameter indicates that some seniors “hatiact di
preference for [Medicare Advantage] plans as a group.” Tr. 1682Nkevo). Nevo'’s nested logit
model yielded a nesting parameter of .65, indicating that many senioasea distinct preference
for Medicare Advantage compared to other coverage options. Tr. 3802802:25-1603:5
(Nevo). Nevo’s work is in line with the acadentiterature, which has consistently estimated
positive nesting parameters when studying demand for Medicare AdvastegleX0551 (Nevo
Report) 1150 & Ex. 9 (reportinghat earlierstudies’ “preferred nesting parameter estimate[s]”

ranged between 0.32 and 0.84, “with all but one being greater than 0.50").
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The size of the nesting parameter has implications when examining measesuofher
substitution. The nesting parameter can be used to calculate an “aggregatendraéicsi for a
particular poduct which applied heréyepresents the share of seniors who would respond to a
price increase on their current Medicare Advantage plan by choosing anotheaftdé@dvantage
plan.” PX0551 (Nevo Report)¥64. The higher the nesting parameter, the higher the aggregate
diversion ratio; and the higher the aggregate diversion ratio, “the more closelgakée
Advantage plans compete with each other rather than with other coverage options.” PX0551
(Nevo Report) § 165. Using his nesting parameter ofN6%p calculated an aggregate diversion
ratio of 70%—that is, 70% of seniors leaving a Medicare Advantage plan in response te a pric
increase would switch to a different Medicare Advantage plan. Tr. 1605:1-3 (Nevo).hécka c
on his analysis, Nevo comgal his aggregate diversion ratio to the switching data summarized
above. Because that data generally shows that more than 80% of seniorsdeaviigdicare
Advantage plan switch to another, Nevo believes that his estimated aggrega®mlikagio is
actually conservative. Tr. 1604:415:05:12 (Nevo); PX0552 (Nevo Reply Repor§Al& EX. 7.

Armed with his demand estimates, Nevo turned to the hypothetical monopolistrtest.
deciding whether to impose a price increase, the hypothetical monoptlysgsto balance two
effects. On the one hand, the price increase will likely drive away some cosstinezeby
costing the monopolist a number of sales andagsociategrofit; but on the other hand, the
monopolist will make higher profits on sales it retains, so that whether the prieaseavould be
profitable depends on the relative sizes of those effects. Tr. 1608309:6 (Nevo).To simulate
those effects, an economist needs measures relating to the number of customerald/teavwe
the hypothetical monopolist’s product in response to the price increase (elasgtichtienumber

who would remain within the markedther tharleave it (the aggregate diversion ratio), and the
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profit associated with each sale (marginsdee PX0551 (Nevo Rport) 177; see alsolr.

1611:1521 (Nevo). Nevo’s elasticities were derived from his nested logit model. &figima
were computed using those elasticities and what Nevo has described as adstaodial of
competition.” SeePX0551 (Nevo Report) § 177; Tr. 1611:22-1612:1 (Nevo).

Nevo ran two versions of the hypothetical monopolist test. The first asked whether a
hypothetical monopolist of all the Medicare Advantage plans in a particular county rcngldse

profits by imposing a SSNIP on at lease Aetna or Humana plan. Tr. 1614ZNevo);see also

Guidelines #4.1.3 (describing this inquiry as a “[c]ritical loss analysis”). Using his ddma
estimates, Nevo concluded that the hypothetical monopolist could impose a SSM&Pooftén
percenton at least one Aetna or Humana Medicare Advantage plan in all 364 complaint counties.
Tr. 1612:6-15 (Nevo);see als@X0551 (Nevo Report) 78 & Ex. 12. Nevo’s second version of

the hypothetical monopolist test was based on a “merger simulation.16T5:9-15(Nevo).

There, nstead of raising prices only on one pl#me hypothetical monopolist is permitted to
simultaneously raise prices afl of the Medicare Advantage plans being offered in a particular
county. The test then asks whether the monopolist, empowered to set-anprafitizing price

for every Medicare Advantage plan, would increase the price of at least one pl&@8byiP. Tr.
1614:21-1615:8 (Nevo);see alsoPX0551 (Nevo Report) 181. Again, using his demand
estimates, Nevo concluded that the candidate market passed the hypothetical mdaspolis

all 364 complaint counties, the hypothetical monopolist would impose a SSNIP on anleast
Aetna or Humana plan. Tr. 1618&%(Nevo);see alsd®X0551 (Nevo Report) 87 & Ex. 14.

Under histests, Nevo concluded that individual Medicare Advantage plans constitute a relevant

product market? Tr. 1619:8-9 (Nevo).

14 Before embarking on his economic analysis, Nevo reviewed much of tharmelxidence in this case,
including the parties’ ordary course of business documents and the switching data. Itis natargdessummarize
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Aetna and Humana, relying largebn their economist, Jonathan Orszag, attempt to
undermine Nevo’s analysis in various ways. They first lodge technicalistris of Nevo's
econometric methods. Like Nevo, Orszag used a nested logit model to assess dekedidére
Advantage products. And like Nevo’s, Orszag’s model predicted positive nesting fpasaBiet
his nesting parametevgere lower than Nevo’s, ranging from .23 to .35. Tr. 31451960rszag);
DX0419 (Orszag Report)d4. The comparatively lower nesting parameters, in turn, translate into
comparatively lower aggregate diversion ratios. Whereas Nevo found that, in esgparmice
increase in Medicare Advantage, the aggregate diversion to other Medicare agygvatdans
would be 70%, Orszag estimates it at only 49%. Tr. 3182(®rszag). He attributes these
differences primarily to differences between the models’ instrumental \emjasi econometric
tool used to disentangle correlation from causation. Tr. 325Z:80rszag). Digging into the
models yet further, Orszag offered a number of reasons why, in his view, Negthisd for
constructing instrumental variables lacked “a good intuition” and thus distortedshi$s. Tr.
3165:1344 (Orszag)see generallyfr. 3157:8-3167:11 (Orszag).

Orszag also opines that certain of the inputs and assumptiongiutidgrNevo’s analysis
are inconsistent with how the market operates in practice. In particulaggnsticizes Nevo for
basing his calculations on an average economic margin of 24%, even though +oedical
regulations require MAOs to spend 85% o tlevenue associated with a particular contract on

medical care (thus leaving a maximum of 15% for administrative costs and profit) 3177:5—

Nevo’s conclusions regarding that evidence. It will suffice to n@teNlevo believes that evidence also points to the
existence of a market for individual Medieahdvantage plansSeeTr. 1618:131619:9 (Nevo).

5 The parties agree that “margin” is a somewhat fraught concept, whistagadepending on the context.
As explained by several witnesses, there are important differences bete@amic margins, underiting margins,
and profit margins, so one must be careful about drawing quick cmmpabetween “margin” figures. Aware of
that danger here, Orszag has not simply compared Nevo's “economic margirdtestto the “margin” cap in the
medical loss regulations and decided that Nevo’s margins are too higbadinse has constructed an argument that
the medical loss regulations imply a capegonomicmargins of 15%.SeeTr. 3186:2-16 (Orszag).
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17 (Orszag). Orszag further faults Nevo for assuming in his merger simulation that the
hypothetical monopolist would set prices at the colewgl, despite the fact that Medicare
Advantage organizations typically set a plawel price that applies in all the various counties
where the plan is offeredSeeTr. 3168:11+3169:20 (Orszag)see alsolr. 1723:9-16 (Nevo)
(acknowledging that Medicare Advantage organizations “offer plans at aesareia level”).

When these flaws are assessed together, Orszag contends, the whole of Nevo'sseconomi
analysis is fatally undermined: both versionshisf hypothetical monopolist testcritical loss
analysis and merger simulatiesrely on erroneously high diversion ratios and margins which,
once incorporated, bias his results toward the adoption of a Medicare Advantage é&sly miae
version using the merger simulatiommubly flawed, Orszag believes, because it also incorporates
unrealistic assumptions about the manner in which MAOs set plan prices. Tr. 3BA®71723
(Orszag). Aetna and Humatteereforeassert that Nevo’s conclusions regarding market definition
are faulty and they urge the Court to disregard them.

In his rebuttal testimony, Nevo has offered defenses of his instrumental varlables
margin figures, and the assumptions in his merger simulation. Fortunately, howevEnurt
does not need to reto resolutiorthis econometric battlef the experts.By performing much
of his analysis using Orszag’'s estimates, in addition to his own, Nevo has largédyeithhis
work from defendants’ critique’S. Specifically, Nevo performed his first hypothetical monopolist
test, the critical loss analysis, using estimates derived from eight diffgreaifications of
Orszag’s demand model. Tr. 350383Nevo);see als®X0552 (Nevo Reply Report)3B. These

estimates included Orszag'’s elasticities, the margins implied from those elasactielversion

16 Nevo also performed his critical loss analysis using estimates derivedHeoacademic paper that found
the lowest nesting parameter. The Medicare Advantage product markedsdsal these iterations of the hypothetical
monopolist test.SeePX0551 (Nevo Report) 1180 & n.251.
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ratios derived from Orszag’s nesting paramete8ee Tr. 3598:193599:3 (Nevo);see also
PX0552 (Nevo Reply Report) Note to Ex. 2. No matter which set of estimates Neyandao
matter whether he ippsed a SSNIP of 5% or 10%, the candidate markégdicare Advantage-
passed the hypothetical monopolist test for the majetdtyd usually for the overwhelming
majority—of the complaint countiesSeePX0552 (Nevo Reply Report)3P & Ex. 2. That was
true even for those iterations of the test where Nevo used economic margin figuresheellth94
ceiling that Orszag believes is implied by regulation. Tr. 3509:11-24 (Nevo).

Nevo likewise performed his second hypothetical monopolist test, which relies on his
merger simulation, using estimates derived from the eight specificationsz#d® model. Once
again, the Medicare Advantage only market passed the hypothetical monopolist test i
overwhelming majority of the complaint counties. Tr. 3503:16—20 (Nevo); PX0552 (Nevo Reply
Report) 119041 & Ex. 3. Thus, it seems that Nevo’s analysis is largely unaffected by detfi€nda
technical critiques.The companiebave not really attempted to argue otherwise, either in their
proposed findings and conclusions or during their closing argumebés Defs.” Proposed
Findings & Conclusions at 1201; Tr. 3762:83763:7 (postrial argument). As a result, the Court
is comfortable moving past these criticisms and focusing instead on deferndaatsirgument’

Again relying on Orszag, Aetna and Humana next argue that Nevo has misapplied the
Horizontal Merger Guidelines when performing his hypothetical monopebst tThe crux of
Orszag’s argument is that, in response to a price increase on a particular M&deaatage plan,

there are likely to be Original Medicare options that enjoy greater divettsan the plan’s most

71t is true that, when Nevo uses Orszag's estimates, a small numberghicdroounties do not pass the
hypothetical monopolist test with a Medicare Advantage market. esfetliterations of Nevo’s tests were the only
market definition evidence in the record, the Court might concludehingiotvernment had not proven a valid market
with respect to those counties. But these iterations of the test are nolytlegidance in the record. The ordinary
course of business documents Bndwn Shodactors point strongly to the existence of a Medicare Advantage market.
So do Nevo’s preferred iterations of the hypothetical monopolistvibath are all the more persuasive given that
their results are generally unchanged by the use of Orszag’s estimates.
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distant Medicare Advantage substitute. Applying what he calls the “circle gdaricivhich he
derives from “Example 6” of the Guidelinesy92ag argues that any such Original Medicare
options must be included in the product market. By ignoring the circle principle, defeadseitt,
Nevo has defined an overly narrow and conceptually flawed product market.
To assesthis argument, the Court turns first to the language of the Guidelines:

Groups of products may satisfy the hypothetical monopolist test

without including the full range of substitutes from which customers

choose. The hypothetical monopolist test may [therefore] identify a

group of products as a relevant market even if customers would

substitute significantly to products outside that group in response to

a price increase.
Guidelines #.1.1. In Example 5, the Guidelines provide an illustration of that principle. There,
they posit a candidate market containing two products, A and B. In response toiacpease
on either, twethirds of the lost sales are diverted to products outside the market. Nonetheless,
based on the margin assumptions included in the example, “economic analysis shoavs that
hypothetical profimaximizing monopolist controlling Products A and B would raise both of their
prices by ten percent.’ld. Under these circumstances, the Guidelines conclude, a market of
Products A and B satisfies the hypothetioanopolist test, even thoughustomers would
substitute significantlyo products outside that group in response to a price increase.” Id.

Broadly speaking, Example 5 is helpful for the government, since it meamsNiealicare

Advantage only markemay satisfy the hypothetical monopolist test despite fairly significant
diversion to Original Medicare options. But the Guidelines continue with language on which
defendants rely:

When applying the hypothetical monopolist test to define a market

around a product offered by one of the merging firms, if the market

includes a second product, the Agencies will normally also include

a third product if that third product is a closer substitute for the first
product than is the second produdthe third producis a closer

50



substitute if, in response to a SSNIP on the first product, greater
revenues are diverted to the third product than to the second product.

Id. This “circle principle” isthenillustrated in Example 6:
Example 6 In Example 5, suppose that half of the unit sales lost by
Product A when it raises its price are diverted to Product C, which
[like Products A and B] also has a price of $100, whilethirel are
diverted to Product B. Product C is a closer substitute for Product
A than is Product B. Thus Product C will normally be included in

the relevant market, even though Products A and B together satisfy
the hypothetical monopolist test.

Defendants have made two attempts to identify an Original Medicare “ProducatC” th
must intrude into the proposed Medicare Advantage only market. Both are grounded upon an
analysis of diversion ratios. First, Orszag treated Aetna’s or Humanalgdke Advantage
products as Product A and all Original Medicare optietigt is, d the possible combinations of
Original Medicareplus thevarious MedSupp and prescription drug ptafas Product C. Using
the estimates from his own demand model, and applying the “circle prindipleghcluded that
all Original Medicare options must be included in the markeeTr. 3068:11+3069:10 (Orszag).

If all Aetna Medicare Advantage plans are Product A, there is 23% diversion tonByoiaas,

49% diversion to all Medicare Advantage plans (including Humana’s), and 51% diversion to
Original Medicare options. DX0418 (Orszag Reply Repos3 & Table I+4. Andif all Humana
Medicare Advantage plans are Product A, there is 16% diversion to Aetna plans, 44% diversion t
all Medicare Advantage ahs (including Aetna’s), and 56% diversion to Original Medicare
options. DX0418 (Orszag Reply Repor§J|& Table 1+4. Original Medicare options, themust

be included in the marketeven if one uses all other Medicare Advantage products as the
operatve Product B. Tr. 3068:11-18, 3069:7-10 (Orszag).

The Court finds this application of the “circle principle” unpersuasive. Intefifszag

has taken all the sales escaping the government’s proposed market, relabeledPneduessC,”
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and then asserted that, under that new moniker, they must be included in the productBudrket
as Example 5 makes clear, a market may satisfy the hypothetical monopolistddsiisabe
considered as a proper antitrpsbductmarket, “even if customers would stihge significantly

to products outside that group in response to a price incre&adelines $4.1.1. Endorsing
Orszag’sfirst application of Example @ould createan exception that completely swallows that
rule.!® In Example 5, twahirds of diveron escapes the market. Here, even using Orszag’s lower
diversion ratios, only slightly more than half does. That divefsi®squarely within Example 5,
and Orszag's first purported application of the “circle principle” will heated.

So too willOrszag’'s second proposed application, although for different reasons. Rather
than treating all Original Medicare options collectively as one Productr€za@s second
application posits that each possible combination of Original Medicare, MedSupparrid P
plans might constitute its own product. Neither Orszag nor Nevo calculategiaiveatios
between every Medicare Advantage plan and every conceivable individuahaDmdgedicare
option!® Tr. 3070:#13 (Orszag); Tr. 3567:20 (Nevo). But Orszathinks it likely that some
individual Original Medicare “Product Cs” are closer substitutes for soediddre Advantage
plans than their most distant Medicare Advantage competitors. His reasoraagfadows.
Enroliment data reveals that there is balbcno diversion between some sets of Medicare
Advantage plans. The data also reveals that diversion from Aetna or Humana Madicareage
plans to Original Medicare as a whole is substantsdightly more than 50% using Orszag’s
estimates. He reasotieat “by definition,” then, there must be some Original Medicare “products”

that enjoy more diversion from Aetna and Humana Medicare Advantage plans thamdbeir

8 It would also require (somewhat countetuitively) grouping together as one product all the possible
combinations of Original Medicare, MedSupp, and Part D plans.

¥ There is some indication in the record that, given the compressed schetlidease (adopted largely at
the companies’ request), CMS could not timely provide the data necessarfotonthose calculations.
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distant Medicare Advantage substitutes. Pursuant to the circle principleg@sacluds, any
such products must be included in the market. Tr. 3070:25-3072:24 (Orszag).

The problem with this more nuanced argument, however, is that it is almost entirely
speculative. Orszag has not identified an Original Medicare product of the ki thascribes
above, although Nevo has not proved that one does not exist. Defendants imply, but stop short of
explicitly arguing, that this gap in the factual record should fall on the goeatnas the party
with the ultimate burden. When asked at closing arguments whether, in order tagocaneidate
market was a valid product market, the government needed to “calculate a dixegisitor every
product that has a potential to be in the market,” counsel for defendants was somewhat non
committal. SeeTr. 3764:111 (postirial argument Regardless, defendants plainly believe that
the lack of a complete set of diversion ratioglermineghe government’s ability to carry its
burden on market definition.

The Court disagrees. If taken to its logical conclusion, defendants’ position iraplies
purely econometric approach to market definition, requiring the governmeitutataindividual
diversion ratios for all the products potentially in the market, rank them from highlestest,
and, at someoint, draw a line between those products that fall within the market and those
products that fall outside. But that technical approach is not taken by the cases. digonom
evidence can be powerful evidence, but it is not the only evidence that courts considarmg def
the relevant market. Indeed, the cases relied upon by both parties here havescbtisBerwn
Shoefactors and ordinary course of business documents, in addition to econometric gvidence
before reaching conclusions about the proper market definition. In this case, the goveasment
marshalled a wide array of qualitative evidence. Most of it points to teeerze of a Medicare

Advantage only market. And none of it suggests frequent, close competition betweear&ledic
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Advantag plans and particular Original Medicare “Product Cs.” That evidence cannot now be
disregarded, simply because the governmentniohsundertakera particular bit of economic
analysis. The qualitative evidence in this case is still persuasing largelysupports the
conclusion that the relevant product market is Medicare Advantage plans alone.

Nor does the possible existence dfpeecificOriginal Medicare “Product C” require the
Court to disregard the government’s econometric evidence. The Guidalakesclear that the
hypothetical monopolist test does not aim to identify a “single relevant mai®eeGuidelines
84.1.1. Rather, the test “ensures that markets are not defined too narrowly” and, ingso doin
identifies a market that will “illuminatéhe evaluation of competitive effectsld. Within these
parameters, the government “may evaluate a merger in any relevant markgtngatisé
[hypothetical monopolist] test,” and will “usually do so in the smallest” marle¢tghalifies. Id.;
see &0 Syscq 113 F. Supp. 3d at 26 (adopting this “narrowest market” principle) (dioky

Coal 329 F. Supp. 2d at 12@ee alstH&R Block, 833 F. Supp. 2d at 59 (same).

The government has operated within those parameters here. Based on the gqualitativ
evidence, it has (properly, in the Court’s view) identified individual Medicare Adgamtians as
a candidateproduct market in which to evaluate the merger's competitive effects. Through
multiple applicationsof the hypothetical monopolist test, the government’s expert determined that
a hypothetical monopolist in that market could impose a SSNIP on at least one plan/Aseticisby
or Humana. Admittedly, those tests would be even more persuasive if they s@hgloseclosed
the existence of an Origah Medicare “Product C.” But that does not mean that they are of no
persuasive value. Like the rest of the government’s evidence, the hygaltheinopolist tests
tend to establish the existence of a market for the sale of individual MedidaamtAgeplans

alone. The Counvill not disregard that evidence, and risk broadening the market in violation of
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the narrowest market principle, simply because one of the Guidelines’ esasgye that a
hypothetical Product C, if it exists at all, should “noriyiabe included. That is especially true
here, where there is no showiwnbatsoevethat such a Producté&xiss. Even if there are a limited
number of as yet unidentified Product Cs that might be included in the market, moreover,
defendants have not explained why that should suffice to brialg @riginal Medicare options.

Defendants’ final economic argument is based on quantitative analysisbggQrather
than on a critique of Nevo. Orszag’s economic analysis focused on the relationshipnbetwe
competitionand pricesn Medicare Advantage. To study that relationship, he used a regression
that employed various measures of concentradimhplan price. SeeDX0419 (Orszag Report)
1108. Orszag's regression identified no statistically significant reldtiprizetween the twé
DX0419 (Orszag Report) D8 & Table 1+6. He believes that this analysis answers the same
guestion as the various hypothetical monopolist tests run by Nevo. Whevor&ehMAOs face
decreases in competition, defendants contend, they do not increase prices. Therefése, Nevo
abstract models notwithstanding, the government’'s proposed market “does noth@ass
hypothetical monopoligest when you use a reabrld test.” Tr. 3062:2023 (Orszag).

But defendants cannot so easily lay claim to the ‘neald.” To assess the relationship
between Medicare Advantage competition and prices, Orszag himself used a—anodi¢hat
model is ot impervious to econometric critique. One persuasive criticism has been levied by
Nevo?! Using what he calls “plan fixed effects,” Orszag’s model focuses exdisivethe

changes to the prices of particular plans over time. Tr. 33810rszag). Ta problem with that

20 Orszag also finds no correlation between concentration and MAO madjih®ugh the companies refer
to this conclusion severtimes in multiple sections of their brief, they have not persuasesgiiained its relevance.
In the Court’s view, the important part of Orszag’'s analysis condeenglationship between concentration and price.
21 The government also argues that Og&zaegression is not a proper hypothetical monopolist test because
it incorporates “supply side” factors like the effects of entry and thetesde of regulation. Because the Court finds
the government’s econometric critique to be persuasive, it neéedldmess this argument.
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approach, according to Nevo, is that it misses an important competitive dynapdccaké
Advantage organizations sometimes introduce new plans or segment existing ospsnaa¢o
competition, rather than adjusting price. Tr. 35333 (Nevo). The government has cited a
number of documents where defendants contemplate segmenting plans in order to “tanget one
more counties” for a “different premium/cesttare” than the other counties currently covered by
the plan. SeePX0379-689%Aetna “Bid Segmentation Concept Brief”); PX00888 (Humana
document recommending segmenting a plan “to increase premium where compdbtivs”).

When Nevo removes the “plan fixed effects” in order to account for that dynamingie fi
a statisticdly significant relationship between Medicare Advantage premiums andriosioen
in a particular county; as concentration increases, so do average premiums. PX0552fevo R
Report) 168 & Ex. 9;see alsdr. 3512:13-3513:9 (Nevo) (explaining his adjnsents to Orszag'’s
model). In that respect, Nevo’s adjusted regression is consistent wiltademic literature,
which has generally concluded that decreased competition decreases thie exttezrh Medicare
Advantage organizations pass benchmark as®e through to beneficiaries as lower costs or
better benefits. Tr. 129:2430:18 (Frank)see alsd®X0553 (Frank Report) BB-63 (citing
studies); PX0552 (Nevo Reply Reportp4 (same). The companies have presented the Orszag
regression as powerful evidence regarding the incentives of the hypothedioapolist that fully
rebut the results of Nevo's hypothetical monopolist tests. But in light of Nevtbtgierand the
academic literature, the Court concludes that Orszag’'s regression cannotabeaight. On
balance, then, the expert case too tilgsarlytoward the government.

5. Summary

Considering the evidence collectively, the Court concludes that the government has

established the existence of a product market including the sale of indliMddizare Advantage
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plans but excluding Original Medicare options. Original Medicare and Medicarenfadyaare
functionally interchangeable as ways for a senior to receive haalthbenefits. Angdin some
sense, Medicare Advantage plans compete @itginal Medicare. As a prerequisite to offering
a plan an MAO must sufficiently differentiate it from Original Medicare.

But mostMAOs do that successfully, and create products different from Original Medicare
in a number of important respects: they have a limited network, capf-potket spending,
coordinate care, and generally offer supplemental benefits like prtgscmirug coverage. These
differences limit the extent to which one is reasonably interchangeable witithér, although
seniorcan make Medicare Advantage and Original Medicare into closer substityteschasing
a MedSupp or prescription drug plan. In many cases, these opilbhs offered to the senior
by the same vendor at the same time.

That does not necessarily mehawever that they all belong in the same product market
The evidence tends to show the opposite. The Brown falct@rs generally point toward the
existence of a Medicare Advantage market. And the ordinary course of busingsgaitscmake
plain that,rather than focusing their efforts on competition with Original Medjcaetna and
Humana focus on competition with other Medicare Advantage organizations. To theso,
compile impressive amounts of local, pigmecific competitive intelligence aboiedicare
Advantage offerings in markets across the country. MedSupp plans rarely, figgueninto that
assessmentAetna’s and Humana's focus on competition within Medicare Advantage &itm
seniors’ observed strong tendency to switch from one Medicare Advantage ptasttier when
faced with a plan cancellation or price increase, make it unlikely that compétiorOriginal

Medicare options will suffice to discipline Medicare Advantage pricing.
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Theeconometric analysis supports the samelksion. Although the Court does not (and
does not need to) adopt his analysis in every detail, Professor Nevo has peddratesty of
tests that all point to the same conclusion: the sale of individual Medicare Aglvaidas satisfies
the hypothetial monopolistestand thus is aelevantproduct market. That result generally holds
up whether Nevo uses a critical loss analysis or a merger simulation, andniileetises his own
estimates, Orzsag’sr those from the academic literature.

Ultimately, Aetna’s and Humana’s litigation position implies that competition between
Medicare Advantage organizations is not needed to discipline Medicare Advantageqasorp
quality. Even in the 70 counties where the merged firm would be the only Medideaatage
organization posmerger, the companies believe there is no competition problBut. the
evidence in this case suggests otherwise. Based on careful considerationabfeafidkence, the
Court concludes that the proper markets for evaluating the merger are thdasdivmtual
Medicare Advantage plans in the 364 complaint counties.

B. Competitive Effects

To establish its prima facie case, the government attempts to show that the merger
would “lead to undue concentration in the market” for individual Medicare Advantage plahs in al
364 complaint countiesSeeBaker Hughes908 F.2d at 982. Market concentration, which “is a
function of the number of firmin a market and their respective market shares,” is often measured
using the HerfindakHirschmann Index, or HHISeeArch Coal 329 F. Supp. 2d at 1224. The
HHI “is calculated by summing the squares of the individual firms’ mastkates, and thusvgs
proportionately greater weight to the larger market shai@sitelines § 5.3. “Sufficiently large
HHI figures establish the [government’s] prima facie case that a merger -soangetitive.”

Heinz 246 F.3d at 716. Under the Guidelines, a mask#tighly concentrated” if it has an HHI
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over 2,500. Guidelines 85.3. If a merger would produce a highly concentrated market and
“involve an increase in the HHI of more than 200 points,” then it “will be presumed iteehetd
enhance market power.Id. Courts have adopted these thresholds in determining whether a
merger is presumptively unlawfulSeeHeinz 246 F.3d at 716 (applying a prior version of the

Guidelines);ETC v. Staples, In¢.Civ. Action No. 152115 (EGS)2016 WL 2899222, at *18

(D.D.C. May 17, 2016)Staples IJ (applying the current version of the Guideliné)scq 113 F.
Supp. 3d at 553 (same).

There is no suspense about the outcome of this HHI analysis here: theHAetaaa
merger easily surpasses the Guidelines’ concemtrahresholds in all 364 of the complaint
counties. PX0551 (Nevo Reportl96; Tr. 1622:1#20 (Nevo). Indeed, in more than 75% of the
counties, the posherger HHI would be greater than 5,000, and in more than 70% of the counties,
the merger would cause an HHI increase of more than 1,000 points. PX0551 (Nevo RE}@rt)
And in 70 counties where Aetna and Humana aretheMAOSs currently in the market, the pest
merger HHI would reflect a merger to monopoly. PX0551 (Nevo Report) I 195; Tr. 1622:21
1623:2 (Nevo). Based on these compelling concentration figures, the governmestabashed
its prima facie case. Defendants do not attempt to argue otherwise. Tr. 337424 (closing
argument). Thus, the government is entitled to a presuntpidthe merger would substantially
lessen competition in the sale of individual Medicare Advantage plans in all 364 admplai
counties.

The government, however, has not rested on that presumption. Instead, it has introduced
evidence tending to showatthe merger would substantially lessen competition. “Mergers that
eliminate heado-head competition between close competitors often result in a lessening of

competition.” Staples 1] 2016 WL 289922, at *20;see als&yscq 113 F. Supp. 3d at 61 (same

59



(collecting cases)Guidelines & (“The elimination of competition between two firms that results
from their merger may alone constitute a substantial lessening of competitibnat)can be true
even where the merging parties are not the only, dmbéargest, competitors in the mark&8ee
Syscq 113 F. Supp. 3d at 62 (citideinz, 246 F.3d at 71719; H&R Block, 833 F. Supp. 2d at
83-84). Mergers between close competitors might have unilateral anticompetigets éfff‘the
acquiring firm will have the incentive to raise prices or reduce quality after the acquisition,
independent of competitive responses from other firmi8&R Block, 833 F. Supp. 2d at 81.
Anticompetitive effects are more likely still when “the merger would result in thengltran of a
particularly aggressive competitor in a highly concentrated markéaples970 F. Supp. at 1083.
Aetnais just such a “particularly aggressive” Medicare Advantage competitor. Following
its acquisition of Coventry in 2013, Aetna became the fourth largest Medicare Agleansurer
in the country. DX029113. And in the intervening years it has continued to aggressively expand
its Medicare Advantagéootprint, targeting manyew counties for expansion each year. Tr.
1330:249 (Bertolin). Between 2013 and 2016, Aetna expanded into 640 new cowimies
than twice as many as the next most prolific entrant. PX0551 (Nevo ReRd@) & Ex. 18.
When Aetna enters a new market, it generally does so with a focus on building a high valu
provider network and offering zefmemium plans. PX003827 (Aetna 2016 “Medicare Deep
Dive Overview” noting a commitment to “[g]rowing [high value netks] to help sustain $0

premiums”);see alsdlr. 346:6-347:3 (Cocozza). Aetna considers its zgremium plans as “a

cornerstone in most markets to drive growth.” PX0828;see alsdr. 354:21355:2 (Cocozza)
(over50% of Aetna enrollees are in zggeemium plans)Tr. 347:4-25 (Cocozzapétna’s zere
premium PPO, since being introduced in 2014, has contributed to rshddetgrowth in a number

of local markets Even without the Humana merger, Aetna intends to continue expanding its
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geographic footprint and maintain its focus on building dlaged networks. PX003&R7
(Aetna 2016 “Medicare Deep Dive Overview” setting forwbroking targets).

Aetna’s expansion has put it on a collision course with Humdna2011 Aetna and
Humana competed in Maxre Advantage in just 79 counties, byt2016, they competed in 675.
PX0551 (Nevo Report) 11920 & Ex. 19; Tr. 1582:1315 (Nevo) (Aetna and Humana
collectively boast more than 59% of the 1.7 million Medicare Advantage ersrolldee complaint
courties). Thatgrowing overlap is not merely geographical. It is also philosophical. At trial,
Bertolini and Braissard discussed their shared outlook on the future of healtlSse®r. 1837:1
15 (Broussard) (“[Mark and 1] almost finished each othendesgces.”) Like Aetna, Humana has
employed a strategy to “build networks around vdlased arrangements.” Tr. 32715
(Cocozza);see alsolr. 2106:13-18 (Follmer) (acknowledging that, in Georgia, Humana has
“value-based contracts with providers thae anore advanced than other Medicare Advantage
plans”). In a 2015 email, Cocozza touches on both these areas of overlap when as$sessing t
nature of the competition between Aetna and Humana: “[Humana] was #1 in growth and is our
most formidable competitolWe compete with them everywhere and they have momentum. They
continue to lead in terms of aggressive pursuit of strategic provider rehagisrad are willing
to deploy capital in many forms to secure preferred standing and exclusit007-847.

The parties disagree about whether significant fteddtad competition is reflected in the
econometric data. According to defendants, the data reveals that the-thead competition
between Aetna and Humarsanot special For supportthey rely m two regressions performed
by Orszag. The first, already discussed above, purports to find no gendrahsbip between
competition and plan price in Medicare Advantage. Tr. 30824QOrszag); DX0419 (Orszag

Report) 117418 & Table It6. The second, which focuses specifically on Heddead
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competition between Aetna and Humana, concludes that the presence of one defendantyin a count
has no statistically significant impact on the prices charged by the dthe3090:320 (Orszag);
DX0419 (Orsag Report) 112124 & Tables 47 & 11-8.

By focusing solely on changes in the price of a particular plan, however, both these
regressions are susceptible to the same critique: namely, that they will faileaondibanges to
competition that resulfrom the introduction of new plans or the segmentation of old ones.
PX0552 (Nevo Reply Report) #5. In the Court’s view, that limits the persuasive value of
Orszag’s regressions. Moreover, when Nevo performs a similar regressisedaastead on
charges in market share, he finds evidence of substantialtbésehd competition between Aetna
and Humana. Specifically, Nevo concludes that Aetna’s presence in a particalgraepresses
Humana’s market share by 9.4 percentage peinisre than twice theffect associated with other
insurers. PX0552 (Nevo Reply Report) A7 & Ex. 11; Tr. 35203521:3 (Nevo). Switching
data also reveals close (and increasing) tedbad competition between Aetna and Humana. In
2014, Aetna Medicare Advantage products ranked as the ninth most popular option among seniors
switching from Humana; in 2016, they ranked second. PX0551 (Nevo Reg@f) rhus, even
if Orszag’s analysis was aight, Nevo’s (largely uncontroverted) analysis suggtsit there is
substantial competition between Aetna and Humana.

Given Nevo’s analysis, it is not surprising to find significant evidence of-teeadad
competition between Aetna and Humana throughout the colBe#e,. e.g.PX0023628-29 (2015
Humana document comparing Aetna, United, and Humana plans in 15 markets where “Humana
held stable” and United or Aetna was “aggressive”); PXER2T (Aethna document calling
Humana “our primary MA competitor”); PX03%47 (“Humana will be [Aetna’s] most serious

threat [in Georgia] irthe near future.”); PX045601 (“Today, Humana (~50k mbrs.) and Aetna
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(~34k mbrsydominate the Kansas City Market.”); PX00506 (Humana email referring to “[o]ur

#1 NC Competitor Aetna”).Theycompete on multiple dimensions of Medicare Advantage plan
design, including network and cost. For example, in anticipaticthefupcoming 201annual
enrollment period, Aetna compared its provider network to Humana's in Alabama and
recommended “some network fortification.” PX038d2;see alsd®X0013344. If ore company

fails to keep pace, the competitive consequences can be significant. In Georgiatance,
Humana and United had the misfortune of raising premiums on their PPO plans in theeaame
as Aetna introduced its zero premium PPO. Tr. 2101:p~@Imer). As a result, Aetna enjoyed

a “bonanza.” PX0393-185.

This heaeto-head competition benefits seniors who shop for Medicare Advantage plans in
the form of broader networks and lower cosIsvo illustrations will suffice. The first relates to
Aetna’s 2014 introduction of its zemremium PPO in Raleigh (Wake County), North Carolina.
At that time, Humana was sellimg LPPO, a regional PPO, and an HMO in Wake County. Unlike
Aetna’s PPO, Humana’'s PPOs had premiums of $53 and $81 respectively. T+4770216
16 (Farley). Humana’'s HMO had no premium, but that plan was built cooadinated care type
of model,” which provided “less access to various hospitals and doctors.” Tr=I9(Farley).
Duke University Hospital was among those hospitals outside the Humana HMO'skétwo
Wake County. Tr. 773:119 (Farley). Aetna’s zerpremium PPO wedged between these various
Humana offerings by combining a zgsgoemium price with a broader PPO network encompassing
all the major hospital systs in Wake County, including DukeSeeTr. 773:20-23 (Farley).
Upon learning of Aetna’s plan, one impressed Humana marketing employa&edtiWow. A

$0 premium on a PPO plan.” PX0024-129.
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By late 2015, Aetna’s PPO was “dominating in [W]ake County.” PXEBB8 Humana’s
HMO, on the other hand, “[was] not selling.” PX003@4. Part of Aetna’s success lay in its
ability to exploit the Humana HMO'’s limited provider network. PX028%; Tr. 779:215
(Farley). An Aetna employee in Wake Courgyen emailed all the brokers in the area to say that
Humana would not be continuing its affiliation with Duke in the coming year, preditiatghe
change would “help you boost alf your sales with the Aetha Product.” PX00ED0. Although
the email was roaccurate (Duke still accepted Humana’s PPO products), it is indicatthe of
competition between the companies. In response to the pressure from AetnaaHggan
actively recruiting new providers in order to expand its HMO network. Px8882Tr.819:5—
20 (Farley).

Anotherexample comes from San Antonio, where Aetna and Humana offer competing
HMO plans. Forits 2016 bid, Aetna decided to improve the value proposition on its San Antonio
HMO in order to “compete with United and Humana HMOs.” P3®®11. In the ensuing annual
enrollment period, broker Raul Gonzalez moved a number of his clients out of Humana’'s HMO
and into Aetna’s. Tr. 1040:320 (Gonzalez).He said that, “[flor a lot of people, it was an easy
transition”: while both plans hadnsilar networks, the Aetna plan had a specialtypag that was
$15 dollars lower. Tr. 1040:23042:2 (Gonzalez). For the following year, Humana dropped its
specialty copay by $15 to match Aetna’s. Tr. 1042:3-9 (Gonz&lez).

Together, this evidenceggests that there is significant heaehead competition between
Aetna and Humana, that it drives improvements to plan cost and quality, andf tinagt merger

were consummatedthat competition would be lost, with some resulting deterioration in the

22 Aetna and Humana note that they each compete with a number of other Madicaméage organizations
in Raleigh and San Antonio, not only with one another. True enough. Buldsinot change the fact that these
markets wald be highly concentrated pesterger, nor does it directly rebut the government’s evidence that direct
competition between them has previously driven plan improvements.
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Medicare Advantage products offered. To predict the likely competitive sftddhe proposed
merger in a more quantitative manner, the government relies on a second nmeudgaiosi by
Nevo. This merger simulation assumes that all Aetna and Humana Me&licargtage plans are
owned by one firm, which will set prices on each “in order to maximize total pasficss all their
plans within each county.” PX0551 (Nevo Report)28-09. The merged firm’s pricing
behavior depends in part on seniors’ demand for various Medicare Advantage plans and Original
Medicare options (modeled using the elasticities and aggregate diversas detived from
Nevo’s nested logit model). PX0551 (Nevo Report2@¥-08. Pricing behavior also depends on
inputs regarding plan cost and profit margin. PX0551 (Nevo Rep2@3.When Nevo performs

his merger simulation using his own estimates, he predicts substamtigdicompetitive harm as

a result of the merger: premiums in the complaint counties would increasédg&@iors would

pay $360 million more in rebatdjusted premiums, and taxpayers would pay an additional $140
million in the form of higher payments from CMS to insurers. Tr. 163):83631:1621 (Nevo).

In sum, Nevo'’s preferred version of the merger simulation predicts $500 millioneperiry
combined anticompetitive harm to seniors and taxpajels. 1631:21-1632:1 (Nevo).

Aetna and Humanagainobject to Nevo’s newest merger simulation. Relying on Orszag,
the companies argue that Nevo’s model has “debilitating flaws,” becaasseiines that Medicare
Advantage plans are priced at the county level, uses margin figures nistexansith observed
margins, and predicts premium increases that are unreasonably SefDefs.” Proposed
Findings & Conclusions at 51-5ee alsad. at 126-21; Tr. 3175:5-11 (Orszag). Defending his

merger simulatiommn rebuttal, Nevo sounded a somewhat humbler note about its probative value.

2When Nevo performs this merger simulation using estimates deriveddrszag'’s ested logit model, he
likewise predicts premium increases. All eight merger simulationscprémium increases of at least 9%. PX0552
(Nevo Reply Report) 84 & Ex. 12; Tr. 1630:917 (Nevo).
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The merger simulation, he explained, is not meant as an “exact prediction modelifhg’ @t a
countyby-county level. Tr. 3517:22 (Nevo). Insted@ims to assess whether, and to what extent,
the merged firm would have an incentive to raise prices after the merger. TRB257/(Nevo).
When interpreting the results, therefore, the focus should not be on “the exact nljimber|[s
rather on the “direction” of the changes. Tr. 3518218(Nevo). And here, Nevo concluded
iterations of the merger simulation point toward a price increase followingehgem

Although the merger simulation is “an imprecise tool,” it “nonetheless has someiygoba
value in predicting the likelihood of a potential price increase #ifeemerger."H&R Block, 833
F. Supp. 2d at 8&ee als®&yscq 113 F. Supp3d at 67. Based on a comprehensive assessment
of demand, and in its various iterations that include utilizing Orszag’s dersam@es, Nevo’'s
merger simulation predicts théite merged firm would have the incentive and ability to increase
guality-adjusted premiums in the complaint counti&se Court consideithe merger simulation
as econometric evidence in support of that limited proposition, in part becausallifs aes
consistent with the other evidence regarding the likely competitive £fiétte proposed merger.
As reflected by the HHI scores, the merger would create 364 (very) lughtgntrated markets,
including 70 countjevel monopolies, and henaaust be presumed to substantially lessen
competition. The merger would also extinguish the competitive fire gendnatédtna’s rapid
expansion—through valugased networks and aggressively priced plango Humana's
Medicare Advantage territory. The observed petition between these Big 5 insurers is intense,
encompasses various dimensions of plan design, and has greatly benefitted seredré.orire
that competition, the merged firm may have an incentive to raise premiomperhaps, to relent
from lowering them and improving plan quality. The results of Nevo’'s mergesation, then,

provide additional support for that inference.
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Based on its market concentration figures, the government has establisived &pie
case and is entitled to a presumptibat the AetnaHumana merger would substantially lessen
competition in the market for individual Medicare Advantage plans in all 364 complaintesount
It is not a stretch to call the government’s prima facie caseallmaséhe HHI analysis under the
Guidelines an overwhelming one, given how high the concentration figures areovdrargent
has also introduced additional evidence supporting that presumption that could be usedt$o carry
ultimate burden of persuasion, if Aetna and Humana are succiessfbltting tle presumption.
The Court turns next to Aetna’s and Humana'’s rebuttal arguments.

C. Government Regulation

Aetna’s and Humana'’s first attempt to rebut the presumption ctamtpetitive effects
focuses on the role played by CMS, and the federal government more generally, atinggul
competition in Medicare Advantage. The companies do not contend that this systeeralf fed
regulation confers implied immunity from the antitrust lanSeeTr. 3725:D-23 (posttrial
argument). It is unlikelfthat they could succeed in doing so, because “[ijmplied antitrust
immunity is not favored, and can be justified only by a convincing showing of cleamaapryg

between the antitrust laws and the regulatory systddat’l| Gerimedical Hosp. & Gerontology

Ctr. v. Blue Cross of Kanas City, 452 U.S. 378, 388 (1981¢rfhal quotation marks omitted)

There is no indication of such “repugnancy” here.
Nonetheless, the government’'s regulation of Medicare Advantage remé&nante
“Antitrust analysis musalways be attuned to the particular structure and circumstances of the

industry at issue.”Verizon Comne'ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S.

398, 411 (2004)see alsdBrown Shoe, 370 U.S. at 3222. “Part of that attention to econmm

context is an awareness of the significance of regulatidnriko, 540 U.S. at 411. “One factor
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of particular importance is the existence of a regulatory structure designe@r@mdiremedy
anticompetitive harm.’ld. at 412. Where such a strustiexists, the likelihood of anticompetitive
harm may be “significantly diminish[ed].”ld. (internal quotation marks omittedyuoting

Concord v. Boston Edison Co., 915 F.2d 17, 25 (1st Cir. 1990) (Breyer, J.)).

Aetna and Humana assert that federal regulation of Medicare Advantage leaves “no
opening for the anticompetitive effects that the Government posits.” Pefpbsed Findings &
Conclusions at 129. The Court disagrees. Based on the evidence presented, the Court concludes
that CMS regulation wasot “designed to deter and remedy anticompetitive hat@e&Trinko,

540 U.S. at 412. And because it is unlikely to do so here, its existence does not suggest that the
government’s “prima facie case inaccurately predicts the [merger’s] probabtd efffuture
competition.” Baker Hughes908 F.2d at 991.

Many of the CMS rules and regulations at issue here are applied through thebashinual
process.In June, a Medicare Advantage organization must submit a separate “bid” to CMS for
each plan that they wish to offer in the following year. Tr. 117&711Cavanaugh); Tr. 1910:22
1911:2 (Paprocki). Putting together a bid is an arduous task. Each bidnotude detailed
estimates of the plan’s revenue requirement, cost structure (including botleamedd
administrative costs), and margin projections, backed up by extensive datacaatioak. Tr.
1910:1-6, 1935:2-19362, 1958:8-15 (Paprocki). Every bid must also be certified by an actuary.

Tr. 1952:2125 (Paprocki). Each year, CMS produces two lengthy documentsall letter,”
describing the terms of the Medicare Advantage program, and a set of instruction®idbout
submission—-that together aatain many of the applicable CMS rules and regulatio@ge
DX0014 (call letter); DX0349 (bid instructions). Once the bids have been submitted, CMS, in

collaboration with outside actuaries it retains, reviews the bids to ensutieeh@omply with all
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these requirements. Tr. 1178:28 (Cavanaugh); Tr. 1959:2 (Paprocki). That process,
sometimes called the “desk review,” usually lasts from aboutJome until the end of July. Tr.
1959:14-17 (Paprocki). Non-compliant bids will not be approved. Tr. 2554:12-14 (Coleman).

When the desk review uncovers a problem with a bid, CMS will typically reach out to the
MAO and explain its concerns. Tr. 114318 (Cavanaugh); Tr. 1991:22992:2 (Paprocki).
Sometimes, the MAO has simply made a mistake, irchviase it will correct the bitf. Tr.
1992:24-1993:1 (Paprocki). But on other occasions, CMS and the MAO might disagree about
whether a bid is compliant and discussion then ensues. The government charatiatrizes t
discussion as a “negotiation” where tlAO pushes back and, if it makes any changes at all, will
make them in “baby steps” until CMS relen8eePIs.” Proposed Findings & Conclusions at 90—
91; see alsolr. 2006:6-2007:12 (Paprocki). Defendants, on the other hand, see an interaction
where CMS camstruct theMAO to makeanychanges it deems necessary, because CMS has all
the leverage. SeeTr. 1991:161993:12 (Paprocki). Whatever the proper characterization,
however, the outcome is the same: the MASally revises the bid untii CMS detemes it
complieswith all requirements. Tr. 453:12-16 (Cocozza); Tr. 2554:20-22 (Coleman).

Whether CMS regulation would be likely to ameliorate any competitive harrtimgsu
from the merger depends on the particular regulatory tools at CMS’s disposal. eindiogtthat
these tools would be sufficient, Aetha and Humana ask the Court to consider ‘f&-intintioned
MAQO” intent on exercising “its [market] power to the greatest extent pessbut hemmed in on
every side by CMS regulation.See Defs.” Proposed Findings & Conclusions at 429.

Significant competitive harm, however, could be caused by a (much) lessotepdicm.

24 Even after revising the bid, the MA@uldstill be thesubject of a CMS compliance notice. Tr. 1942:8
17 (Paprocki).
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Accordingly, the Court will focus more generally on the extent to which fedsgalation would
prevent the merged firm from increasing premiums or reducing benefitstaulaamplans.

Some of the regulatory tools identified by the companies do not really atliaesssue.
The companies think it important that the government, “an undeniably sophisticatgd ean
influence the amount that Medicare Advantage organizations are paid through its comtiioé ove
benchmark.Seeid. at 107. But the Court does not see how CMS could use the benchmark, which
CMS merely calculates based on a statutory formula, to eesisange to a particular plan. Tr.
1137:1216 (Cavanaugh). Other regulatory tools are similarly unlikely to impose &aohs
There would be plenty of room for the merged firm to increase premiums withoutngollaé
statutory cap on beneficiarytof-pocket costs, which is currently set at $6,700 per year. CMS'’s
rules about minimum network adequacy, which Aetna and Humana typically exocedd, w
likewise do little to stave off a premium increasBeeTr. 291:8-16 (Cocozza); Tr. 54720
(Wheatky). And the feaningfuldifference rulé’ which generally prohibits MAOs from offering
two plans with substantially similar cof-pocket costs in the same courtgkes no position on
what those estimated out-of-pocket costs mugP ieeeDX0014-161.

Someregulatory tools are more closely related to premiums or plan quality, but still are
not wellsuited to preventing unwanted changes at the plan level. Limits on medicadtioss
fall into this category. By statute, MAOs must spend at least 85%eatvenue obtained under
a contract (whether from CMS or from beneficiaries) on medical sergiee®? U.S.C. 81395w-
27(e)(4); Tr. 1147:26 (Cavanaugh), meaning that only 15% of that revenue may be retained as
profit or to cover administrative costRevenue retained in excess of that amount must be returned

to beneficiaries. And if an MAO remains out of compliance with the meltisalratio for three

25 The meaningfutiifference rule does not apply to two plans of different types (for exampléivianand
a PPO) or plans offered under different contraBiseTr. 2009:222012:5 (Paprocki).
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consecutive years, it may be barred from enrolling new members. Tr. £18§®Gavanaugh).
All else equal, then, an increase in plan premium or a decrelasedfitsmay have the effect of
decreasing a plan’s medical loss ratice., having it fall below 85%.

However, these provisions are a poor tool for regulating plan price or qualrst, the
medical loss ratio requirements are applied at the contract rather than at thevelanTr.
2008:2224 (Paprocki). Because contracts often cover multiple plamnsdeed, sometimes as
many as 30 or 48-a change to a single plan is likely to have only a highly attenuated impact on
the medical loss ratio of the contract as a wh8leeTr. 2008:1519 (Paprocki). Individual plans
covered by larger contracts may thus have medical loss ratios less tharh&&hy enabling
greater profits—and, in fact, some of Aetna’s plans do. Tr. 2008:@aprocki).Andit is unlikely
that CMS could use the medical loss ratio regulations to request changes tadapdrid.
Medical loss ratios are not applied as part of the bid process at all. Insteaaketlvayalated
afterthefact, based oractual revenue and costdr. 1147:1616 (Cavanaugh). It would be
largely up to the merged firm, therefore, to forecast whether a premium increasaedit
reduction would cause a contract to exceed the medicabliissegulationg® Hence, the medical
loss ratio regulations have serious shortcomings as a tool for regulating itire afgsarticular
plans. And hanging over all of this is an additional layer of uncertainty: beCMSes only now
preparing to relase the first year of medical loss data, the Court and the parties can onlytepecula

about how the regulations might operate in practice. Tr. 1148:14-17 (Cavanaugh).

26 The companies argue that they would strive to avoid creating planmedtical loss ratios less than 85%.
To compensate for a plan below 85%, the merged company would neecktarttdler plan in the same contract
above 85%. That comparatively rictpdan could in turn attract a high number of beneficiaries, ultimatelyngpst
the company moneySeeDX0014-162; Tr. 2017:152018:15 (Paprocki). That might be possible but, in the Court’s
view, is far too remote to show that the medical loss ratio a&ignk impose a meaningful constraint on the prices of
particular plans.

71



The CMS margin rules have similar limitationdMost of the margin restrictions are
“A ggregateevel Requirements,” meaning that they apply abesad sometimes far above
the bid level. DX034928. CMS regulations allow MAOs to decide whether to apply the
aggregatdevel margin requirements at the level of the contract, the legal entitiie gparent
organization. DX034928;see alsdr. 2004:1620 (Paprocki). Aetnahooses to apply them at
the parent organization level, which incorporates “all of Aetna.” Tr. 20820G5:5 (Paprocki).
Applied in that way, the aggregate margin rulegquire that Aetna’s aggregate forecasted bid
margins align with its actual margins from prior years and are within 1.3%eaohargins on its
overall businessSeeDX0349-029.

To be sure, itis likely that an increase in premiums or a reductionéfisemould increase
the margin forecasted for a particular plan. But that particular pjastes drop in the ocean. For
the 2017 plan year, Aetna submitted 239 bids and Humana submitted over 400 more. Tr-1994:11
13 (Paprocki);seeTr. 491:1516 (Wheatley) (noting Humana has more th#® Medicare
Advantage plans). Increased premiums on one plan, or even on several plans, would thus be
unlikely to have much of an effect on the merged firm’s aggregated maygnedi Indeed, the
evidence shows that fairly low aggregate margin target can conceal wide variation (and much
higher margins) at the regional or bid level. For example, even though Humans damggagin
of 4% at the parent organization level, it has submitted individual bids with magingh as
20%. Wheatley Apr. 22, 2016 Dep. 138:2B,admittedat Tr. 57925-580:Wheatley)see also
Tr. 2196:1622 (Fernandez) (some Humanandaearn margins as high as 12 did6); Tr.
2004:1245 (Paprocki) (CMS has approved Aetna bids with margins ehti34%). All of this
makes it very unlikely that CMS could wield the aggregate margin rules intorfidecea change

to the design of a particular plan—even one projecting a relatively high margin.
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The most precise regulatory tool at CMS’spdisal is its rule concerning total beneficiary
cost. By statute, CMS is empowered to reject a bid “if it proposes signifitareases in cost
sharing or decreases in benefits offered under the plan.” 42 U.3.825&24(a)(5)(C)(ii).
Pursuant to thaauthority, CMS limits an MAQ’s ability to adjust from one year to the next a
plan’s total beneficiary costa measure reflecting the Medicare Part B premium, the plan
premium, and an estimate of the beneficiary’saftjpocket costs. DX001463. Under th most
recent version of the call letter, bids proposing changes in total beneficitsygoester than $32
per member per month will be reject€dDX0014-165.

Although this rule would constrain somewhat the merged firm’s ability to iserea
premiumsdramatically it would not completelcurtail it. Considerable leeway remains. For
example, an MAO offering a plan with a $10 monthly premiumctncrease that premium by
$10 (i.e. by 100%) without triggering the $32 threshold. Tr. 2013:25-2014:@Rgprin fact,
because the threshold only measures changes from one year to the next, it woulkenotipze
MAO from imposing the same $38or an even greaterprice increase in subsequent years. Tr.
1226:22-4227:3 (Cavanaugh); Tr. 2014:28 (Paprock. Indeed, the average Medicare
Advantage plan premium of $48eePX0553 (Frank Report) 40, could be increased each year
by close td0% without running afoul of the total beneficiary cost rule. As a result, thisatemn
also provides CMS with onlyery limited influence over plan price and quality.

At the start of trial, Aetna and Humana warned that the Court would likely lozarar
“quite humble CMS” intent on downplaying the extent of its regulatory authority83ft2-14
(opening statement). Throughout the trial, however, the companies sought to highlight various

provisions of CMS guidance that they believe illustrate the true breadth of the 'agkscnetion

2" There is some indication in the record that CMS may have the discretion wedhisthreshold. Tr.
1188:16-18 (Cavanaugh). But as far as the Court is aware, no such chamghéshorizon.
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and authority. In the call letter, for example, CMS explains that it “resémeasght to further
examine and request changes to a plan bid even if a plan’s [total beneficifuig odtin the
required amount=that is, below the $32 per member per month threshold. DX0644
Likewise, in the bid instructions’ section on margins, CMS warns that bids must “ploamnedt
value in relation to the[ir] margin level[s]” and that “[ajcbmpetitive practices will not be
accepted.” DX034927. These broadly worded provisions, defendants contend, give CMS,
which already enjoys coiterable leverage in the bid review process, the tools that it needs to

fend off price increases or quality reductions at the bid level.

But thereis little historical precederior CMS exercising such authority. By all accounts,
CMS rarely questions the margins on specific bids. During the most recegtleidfor example,
Aetna submitted 239 bids; CMS indicated that the margin was too high on three of Them.
1930:849 (Paprocki). At Humana, Wheatley is unsure whether CMS even has that authority at
all: in a 2014 email, he expressed the view that Humana has “to fight CMS rggaelmability
to regulate our individual bid margins.” PX(58ee alsdr. 576:24577:21 (Wheatley). And as
noted above, CMS has previously approved bids with fairly high margins. Tr. 2008:12
(Paprocki) (CMS has approved Aetna bids with margins ofad@ 14%); Tr. 2196:1622
(Fernandez) (some Humana plans earn margins as highaasl18%). Nor, it seems, is there
precedent for CMS rejecting bids. Cavanaugh was not aware of a bid being rejgrtgchs
tenure at CMS. Tr. 1143:223 (Cavanaugh). Cocozza testified that an Aetna bid has never been
rejectal. Tr. 453:910 (Cocozza). In short, the record here suggests that CMS has not exerted
considerable influence at the bid level beforegh@posednerger. That makes it very difficult

for the Court to conclude that it would effectively do so after agerer
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Having reviewed the various regulatory provisions cited by the companies, and heard
testimony from a number of CMS officials, the Cquetceivedittle ability in CMS to prevent the
merged firm from increasing its prices or reducing benefits. Rarakbwitnesses have testified,
CMS regulations serve primarily to set “the boundaries or the contours” for compbatween
Medicare Advantage organizations. Tr. 303910 (Orszag)see alsolr. 138:16-13 (Frank)
(CMS regulations define “the outemlits and the contours within which competition has to
occur”); Tr. 1137:67 (Cavanaugh) (CMS creates “the framework that competition will happen
within”). In that regard, regulation can be used to identify and correctadl number of plans
that are “outers.” Tr. 1146:1920 (Cavanaugh). But competition between Medicare Advantage
plans remains the motor driving the creation and constant improvement of \atyaens for
seniors Indeed, if there is little in the CMS regulations that would preveiiffamative price
increase or benefit reduction, there is even less that would prevent a slow erosionqoiafitst
or increase in premium®sulting from lessened competition over time. CMS regulation, then,
does not “significantly diminish[] the likelihood of major antitrust harfirinko, 540 U.S. at 881
(internal quotation mark omitted). Based on its significant HHI scores, tineBemana merger
must be presumed to substantially lessen competition. The existence of s@medtihtion of
Medicae Advantage does not rebut that presumption.

D. Entry

The companieslso claimthat entry by new competitors into the 364 complaint counties
will counteract any anticompetitive effect of the merger. However, baséteapplicable law,
and an asses@nt of the expert and naxpert evidence for each specific elementhefentry
analysis, ultimately the Coucbncludes that new entry will not be “timely, likely, and sufficient”

enough to counteract the anticompetitive effects of the merger.
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1. Applicable Law
As part of its rebuttal case, a defendant may introduce evidence that entrywby ne
competitors will ameliorate the feared anticompetitive effects of a mebgeBaker Hughes908

F.2d at 983; H&R Block, 833 F. Supp. 2dt 73—77;FETC v. Cardinal Hdéh, 12 F. Supp. 2d 34,

54-58(D.D.C. 1998);see alsdJnited States v. Waste Mgmt., In@43 F.2d 976, 983 (2d Cir.

1984) (ease of entry, separate from actual entry, can constrain price). The Guggiae when
new entry “alleviate[s] concerns abaadverse competitive effects”: when that entry would be
“timely, likely, and sufficient in its magnitude, character, and scope to dewyuniteract the
competitive effects of concernGuidelines 8 9. Although the Guidelines are not binding, courts
hawe frequently relied on their formulation of “timely, likely, and sufficient” todguihe analysis

concerning entry.See, e.g.Baker Hughes908 F2d at 988 (discussing Guidelines regarding

entry); Cardinal Health12 F. Supp. 2d at5558 (discussing thétimely, likely, and sufficient”

standard). Entry is timely, likely, and sufficient if it “fill[s] the competitive voidtthdl result”

from the mergerH&R Block, 833 F. Supp. 2d at 73 (internal quotation marks omitted). Although
the defendants bed#re burden of production on thisand every otherelement of their rebuttal
case, the government bears the ultimate burden of persuédiodBaker Hughes908 F2d at 983

(citing Kaiser Aluminum & Chem. Corp. v. FTC, 652 F.2d 1324, 1340 & n.12 (7th Cir. 1981)).

2. Analysis

Aetna and Humana introduced evidence of recent new entry into several of the complain
counties. Conversely, the government introduced evidence that industry padicipdiein not
preparing for or engaged in litigatierbelieve new entrinto the individual Medicare Advantage
market to be difficult. The parties also introduced expert analysis quagtitiye likelihood,

sufficiency, and timeliness of that entry based on data from past expesieticgconometric
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models. The bulk of the evidence on this issue was presented through the testimonggpéQisz
Nevo. Thus the Court begins there.

Both experts analyzed historical data to predict the likelihood of new entry, théilitpba
that new entrants would replace the lost competition of Aetna and Humana, and the @woe hori
during which that new entry would happen. Orszag and ldguee thathree key differencesi
their definitions of entry dvie the differences in their results. First, Orszag defines “entry” more
stringently tharNevo. Orszag only considers an MAO an “entrant” once it achieves a 5% market
share in the relevant county, whereas Nevo considers an MAO an “entrant” as gdoggas
offering plans within a county. Orszag described this as a “5% threshidkl dlsocounts the
year in which the MAO achieved a 5% market share as the year in whickrgdntHe argues
that including this 5% threshold focuses his calculations on competitively sagti@atry, rather
than diluting his results with “competitively imggiificant fluctuations” that are “not ‘real’ entry in
any meaningful sense.'SeeDX0418 (Orszag Reply Report) 1-8D. Nevo responds that
employing the thresholdverstateshe likelihood of success of a new entrantl obscurethe
timeline—in other words, that the usé the threshold means that Orszag’s calculations answer
the questions of how many MAOs entered and were moderately successful, and whathmaeke
those moderately successful MAOs achieved, rather than the questions of hgwiAa@s
ertered at all, how successful all MAOs were, and the timeliness of that S&ate?X0552 (Nevo
Reply Report) 1 94.

Becausérszag counts an MAO as an “entrant” at the moment it crossed the Shottiyes
he counts an MAO as an “entrant” multiple timethdt MAO achieves a 5% market share, then
falls below that threshold, but then once again surpasses the threSBeRIX0552 (Nevo Reply

Report) 1 92 & n.108. In other words, such an MAO would count as a “new entrant” twice (or
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perhaps more) even if it never left the relevant county. This also means thay ©dsfmition
of entry counts an incumbent firm as a new entrant if the incumbent firm previousbskatdn
a 5% market share, and then surpassed 5% in a subsequent year.

Importantly, Orszagincludes Aetna and Humana in the historical data he uses regarding
entry, whereas Nevo does not. Nevo argues that Aetna and Human must be exchadée f
data because “neither Aetna nor Humana will be among the entrants who ardeat@itsibgate
the effects of the merger.” PX0552 (Nevo Reply Report) 1 93. Orszag behav&es¢ping Aetna
and Humana in the historical data allows more accurate forecasts because, weredAdtmazara
not present, another comparable MAQresumably another large, pdosticated, welfunded
MAO—would sense the same profit opportunity that Aetna and Humana would have and step into
their shoes.SeeTr. 3193:12-23 (Orszag).

Nevo runs multiple calculations using Orszag’s data and definition of entry, dutieg
Aetna and Humana from historical data, excluding incumbents, and using the aatuai getry
(but still including the 5% threshold). He terms this “Orszag’s correctaditaaf.” PX0552
(Nevo Reply Report) 11 995. The Court will use that terminologywaell. Thediscussiorbelow
examinesthe esults of the expes’ analysisas well aghe nonexpert evidencen the famework
of determining thdikelihood, sufficiency, and tneliness of entry

(a) Likelihood of NwEnNtry

When analyzing th likelihood ofanyentry at all, it makes sense to use Nevo’s definition
of entry, that is, one without any threshold. Under this definition, on average only 13.3% of the
complaint counties had any entry in a given year between 2012 and 2016, and more than half
experienced no entry during that fiyear period.SeePX0551 (Nevo Reporf] 253 & Ex. 25; Tr.

1656:8-18 (Nevo). One would expect this number to be higher than an equivalent calculation that
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used the 5% threshold, because using alibldsvould necessarily exclude some entrants. And
in fact it is higher. Nevo ran the same calculation using his “corresteion of Orszag’'s
definition of entry (that is, including the 5% threshold, but excluding Aetna and Humana
excluding incumbent MAOs, and using the actual yg@MAO entry), and found that under that
definition, only 5.5% of complaint counties experienced any entry in a givenfrpgar2012
through 2016.SeePX0552 (Nevo Reply Report) 1 98 & Ex. 14.

But Orszag's analysiswithout any “corrections” from Newe-yields a higher number.
He calculates that 20.7% of complaint counties experienced entry, on average, \gittan gear
between 2012 and 201&X0419 (Orszag Report) Table-ll0; PX0552 (Nevo Reply Report) Ex.
14. However, as discussed above, this calculation includes both Aetna and Humana in it historic
data. The Court finds that doing so is not appropriate. By definition, Aetna and Humada w
not be available to offset the competitive effects of their proposed merger. '©dzagion to
includethem rests on the premise that were Aetna and Humana not present, another fadm woul
take their placeSeeTr. 3198:12-23 (Orszag). But that assumes the conclusion. The Court cannot
rely on an analysis that assumes new competition will replace logtetibiom when trying to
determine whether new competition will in fact replace the lost competiioro so would be
circular reasoning. Moreover, there is other evidence in the record to sutgesietna in
particular isnot a typical entrant-specifially, that Aetna is much more likely to enter new
markets and succeed in those new marketsahathemarket participant, evesne of theBig 5.
See, e.g.PX0551 (Nevo Report) 11 218, 228, 225 & Ex. 18; Tr. 1330:29 (Bertolini). In
fact, of the 398 entrants in the complaint counties between 2012 and 2016 identified by Orszag
191 of them (nearly half) are either Aetna or Humana. PX0552 (Nevo Reply Repart)This

makes it especially inappropriate in assessing the likelihood of entry torrely analysis that
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assumes a competitor will take Aetna and Humana'’s place once they are ncalaigdle as
potential new entrants.

Orszagalsopresents a more granular analysis of the potential entrants in the complaint
counties that he argues shows that entry is more likely than the above numbers suggest. H
identifies several types of potential entrants that, based on historicalrdgtartecularly likely to
enter: MAOs that offer individual Medicare Advantage plans in nearby coueiiber(in an
adacent countyor elsewhere in the same s)attAOs that offer other types of Medicare
Advantage plans the relevant county (either special needs plans or group Medicare Ageant
plans), or firms that offer commercial insurance in the relevant cos&eDX0419 (Orszag
Report) 11 144148 & Table I#15 (showing probability that each of these types of MAOs would
enter relevant county). Based on this analysis, Orszag identifies 1,684gbatetnants across all
364 complaint counties that fit into these gatiees and are therefore particularly likelyetater
SeeDX0419 (Orszag Report) § 149. He shows that each complaint county has at least one or as
many as twelve of these likely potential entrants; the average complainy ¢c@mfive. See
DX0419 (Orszag Report) § 149 & Figure II-4.

This analysis by Orszag, moreover, aligns with theexert evidence Aetna and Humana
introduced showing that some counties did experience new entry in recentRgearsf the eight
MAOs offering plans in North Canola—Cigna, Moses Cone Health, Gateway Health, and
FirstHealth—entered within the past four years. Tr. 83526 (Farley). At least three MAOs-
Centene, Tenet Health, abdited Health Serviceseither entered or expanded into new counties
in the San Atonio market in recent yearsTr. 1046:181047:18 (Gonzalez); Tr. 2135:2
2145:11-2146:23Hernandez Two new MAOs—Centene and Eon Healtkentered in Georgia

in the past year. Tr. 39:8-10 (Follmer). These plans, like the Humana and Aetna plans in
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Georgia, offer “richi benefits—thatis to say, low oubf-pocket costs for consumers, in the form
of a “zero premium, zero PCP [primary care physician] plan, and zepaysofor drugs.” Tr.
20928-15 (Follmer). BlueCross BlueShield started offering adid&re Advantage plan in
Louisiana last yearthe “[e]ntrants coming in and out of states it's part of the business, and it
happens every year.” Tr. 2093:4-2(®@ollmer).

But the Court does not find this more granular analysis persuasive. itFStgters from
the same weakness that Orszag’s basic entry analysis does: it includes Aetnanand kh the
historical data that forms the basis of the analysis. Once Aetna anchBl@amaremoved, the
number of likely potential entrants decreases dramatically. Nevo uses’'®@zagnodel and
data to show that, with Aetna and Humana removed, 99 of the 364 counties have less than a 5%
chance of experiencing any entry, and the median county has only a 9% chanceieh@rger
any entry. SeePX0552 (Nevo Reply Report) 1 100 & Ex. 15.

Second, Orszag’s testimony during trial demonstrated that although he idehj&&4
likely potential entrants, that number might significardlyerstatehow many of those MAOs
would actually enter the complaint cdi@s or achieve any substantial market share. For example,
heidentified Mecklenburg County, North Carolina (which includes Charlotte) as an exaifrgl
complaint county with three likely potential entrants: Cigna, Moses CorléhHaad FirstHealth.
Tr. 3290:6-16 (Orszag). (This is consistent with Farley’s testimony, discussed abait&)rd&2ag
acknowledged that Cigna is currently under CMS sanction and cannot enroll new sanitser
Medicare Advantage plans; therefore, it is unable to expand into a new county uatddhosons
are lifted. Tr. 320:1722 (Orszag)see alsalr. 329:20-330:4 (Cocozza) (explaining Cigna’s
restrictions due to sanctions). Orszag also acknowledged that both Moses Cone ldedlffirst

are providetbased plans tied those providers’ specific hospital systems outside of the Charlotte
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area, and to enter Mecklenburg County, they would likely need to contract with aheggtiém

in Charlotte. Tr. 328:18-3299:19 (Orszag). There is evidence that would be unlikehus,T
while Mecklenburg County has three potential entrants under Orszag’s anadysisare actually
likely to enter. Similarly, Orszag acknowledged that the fourth entrant in Narthi@a (but not

in Mecklenburg County) that Farley identified, Gatew#salth, had only 54 members in Wake
County, North Carolina, which Orszag would metncount as an “entrant” in that market. Tr.
3300:13-3301:170rszag). This casts some doubt on how many of the rest of Orszag’s 1,684
likely potential entrants are trulykkly to enter the complaint counties.

Hence, based on the expert analysis that the Court finds persudstvanalysis excluding
Aetna and Humana from historical data on entejther 13.3% or 5.5% afomplaintcounties
have experienced new entry in anyam year over the past five yeafSase law does not provide
a particular threshold above which entry is likely enough to allay fears of apttitine harm,
nor did the parties provide one in their briefing or at closing arguméhitsthe core inquirys
whether entry is timely, likely, and sufficient enough to replace the lost ¢timpdrom the
merger. The Court finds that if only 13.3% or 5.5% of complaint counties experience any new
entry per year, then entry is not likely enough to allay these concerns.

This is corroborated by the naxpert testimony indicating that industry leaders believe
there are significant barriers to entry in the individual Medicare Adgantaarket. The
government arguethat thebarriers to new entry are (1) the difflty in building a competitive
provider networkandthe need for (2) high star ratings, (3 strong brand, and (4) Medicare
Advantagespecific operational expertise and IT infrastructuree President of Humana’s Retail
Segment (the Humana divisioaesponsible for Medicare Advantggestified that[tlhe hardest

part about getting into this business is knowing how to build networks, knowing how to file
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products, knowing how to manage CMS compliance, [and] knowing how to think about star
ratings.” T. 631:13-16 (Wheatley).These barriers may be more applicable to competitors who
are brand new to Medicare Advantage than to firms that offer Medicare Advantagerin othe
counties andre considering expanding. Tr. 1206-1B (Cavanuagh)‘d company likeAetna

that has more resources and can build a robust network might have an ability to be more
competitivethan a small regional provider”).

In light of these barriers, the government introduced statements from indusicippats
indicating that industry members believe entry is difficulthe CEO of Humandas stated
publicly that barriers to entry amecreasingn the Medicare Advantage market, and therefore “the
stronger will get stronger and the weaker will get weaker.” PX@bERvo Report) T 251.A
Humanabusiness plaracknowledged some of Humana’s challengesxpandingMedicare
Advantageinto new regions, noting that “[nJew market entry presents several challenges,
including building local competitive intelligence, developing provider relatigos, and
understanding the nuances of local distribution.” DX0888. Aetna’s internal documents
convey the same perspectivdhe President of Aetna’s Medicare product lihas stated that
“Medicare has unique aspects that require a clinical engay@meroach, scorecard, stars element
and coding/revenue attention that is different” from other forms of health insurBXO®7-848.
AnotherAetna executive specifically acknowledged that the growth and increagnogtance of
valuebased contracts[C]reates barriers to entry to other payers.” PX0888. Incourt
testimony confirmed that Cocozzdelieves an insurer's track record in operating “viable,
successful Medicare Advantage plarssimportant in convincing a provider to enter into a value

based contraetindicating that a new entrant might struggle to doSeeTr. 348:1-18 (Cocozza).
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The Court finds this evidence persuasive. These statements were primarilynniaele
ordinary course of business and are therefore likely to accuratiglgtranunvarnished viewpoint.
They express the opinion of knowledgeable industry leaders. And they are consistehew
expert analysis. Together, the expert analysis andttieeevidence paint a picture of new entry
not being particularly likgl, and the barriers to entry being high.

(b) Sufficiency oNew Entry

The analysis of the sufficiency of new entry is simpler because, despite finerdif
conclusions that the experts draw, the actual data show that there is a yelatwptobability
tha new entry would be sufficient to replace the lost competition of Aetna oaHaimegardless
of which expert approach is used.

To determine how likely all new entrants (as a whole) are to replace the cangdest
by the merger, one must first determithe market share of the smaller of the two defendants in
each of the complaint countieSeePX0551 (Nevo Report) § 255. In 77% of the complaint
counties, the smaller of Aetna or Humana has a market share above 10%. PX0551 (ideyo Re
1 255. In fact, in nearly half of the counties, the smaller of Aetna or Humanarteaket share
of over 20%. PX0551 (Nevo Report) 1 255. These nunarerscontested.

Using Nevo’s definition of entry, nationwid®.1% of new entrants gain a market share of
abovel0%. PX0551 (Nevo Report) § 256. Nevo then calculated thtte imediarcomplaint
county, there is a 10.3% chance that all new entrants (combined) would replace compstition |
by the merger, and a 9.9% chance that an individual new entrant woladerepmpetition lost
by the merger. PX0552 (Nevo Reply Report) Ex. 27 (10.3% probability for all entcanksned)

& EX. 26 (9.9% probability for individual entrant). That calculation does not use aré%hdid,

and therefore one would expect the tesube lower than the corresponding one calculated by
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Orszag. In fact, thas the case. Using Orszag’s full definition of ertrwith the 5% threshold,

with Aetna and Humana’s historical data, with incumbents, and using the yean thatrant
surpased 5% as the year of entian entrant who achieves a 5% market share goes on to achieve
a 33% mean market share within three years, and a 27% median market sharéneghyedrs.
DX0419 (Orszag Reporf] 134 & Table IF11. But again, it is illogicalat include Aetna and
Humana’'s historical data, for the reasons discussed earlier. Excluding #einBlumana
historical data from the calculation and using the actual year of entrgthrrivise employing
Orszag’s definition of entry, an entrant who agk®a 5% market shag®wes on to achieve only

a 16% mean market share within three years, and a 7% median market share reghyedns.
PX0552 (Nevo Reply Report) § 109. This results in a median probability of only 10.2% that an
individual new entrantvould replace the competition lost by the mergera given county
PX0552 (Nevo Reply Reporf)112 & Ex. 1728 This analysis is persuasive, and alone is enough
to conclude that entry is not likely to be sufficient.

Buteven using Orszag’s full definition of entry with no alteratiomghie median complaint
countythere is only a 25.5% chance that new entrants will replace the lost competitiothé&
merger. So, even if the Court were to fully embrace Orszag’s definition of edtrgjact Nevo's,
the Court would still find that new entrants would not be sufficient to “fill the connetroid”

from the merger H&R Block, 833 F. Supp. 2d at {Biternal quotation marks omitteé)

28 Neither of Nevo’s reports used Orszag’s “corrected” definition, with atf%shold, to calculate the
probability that all new entrants combined would replace the lost competition.

2% The government points out that Orszag used 2012 through 2016 data when detahsitikedihood of
entry, but only us#2013 through 2016 data when evaluating the success of that &dryProposed Findings &
Conclusions at 129. The government argues that this is Orszag’s attgargsdnt the data in a misleading manner:
2012 saw more entry than most subsequent years, and 2012 eanitadtatfa significantly higher rate thartramts
in subsequent yeartd.; DX0419 (Orszag Report) 1 B2& Table [F10 (more entrants in 2012 themmostsubsequent
years); Tr. 3287:53288:14 (Orszag) (acknowledging that he did not use 2012 data and that thasts éamited at a
higher rate).But for the complaint counties, there were fewer entrants in 20bdriteubsequent years, making the
effect of excluding 2012 from the data uncleg8eeDX0419 (Orszag Report) 1 128 & Tablelld. Regardlesdt, is
not necessary to evaluate the impiimas ofomitting 2012datafrom some of Orszag’s anabss
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(c) Timeliness oNewEntry

Orszag built a model to “quar(t the likelihood that another MAO will enter in one, two,
or three years” when the number of MAOSs in a given county is below the equilibriutrenoi
MAOs for that county. DX0419 (Orszag Report) I 138. He defines equilibrium witloiarayc
as when “it is not profitable for any MAO to exit or enter.” DX0419 (Orszag Refhdd0. He
calculates the equilibrium number of MAOSs in a given county based on the numb&Qsg M
present in a particular year, the number of MAOs present in past yehreréain charactestics
of that county that are correlated with profitability. DX0419 (Orszag Report) § 14de l@ has
calculated an equilibrium number of MAOs for a given county, he can therlataltioe rate at
which the actual number of MAOs converged on the equilibrium numba€0419 (Orszag
Report) 11 143—-44. Based on this model, he ultimately concludes that within tuareeByéo of
the gap between the actual and equilibrium number of MAOs will be closed. DX0419 (Orszag
Report) 1 145 & Table 11-14.

Nevo does not build his own countervailing model. Rather, he critiques Orszag’s model
as uninformative because it is built on circular logic: it estimates an equilibrium nofMA&0s
based on the number of actual MAOs present, and then tries to predict howrddrow quickly
MAOs will enter to achieve that number in the futuBeePX0552 (Nevo Reply Report) T 104.
Nevo describes this model as “nstandard.” PX0552 (Nevo Reply Report) {1 104 n.129. Instead,
helooks to the historical experience following the Hum&meadian merger in 2012. He finds
that, following that merger, only 33% of the counties that met the presumption of unlasfulne
based on market concentratiepresumably, prime candidates for ertrgxperienced any entry

in the four years following the merger. PX0551 (Nevo Report) {1 238. Of the 33% of presumption
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counties that had any entrants, 73% of them only received their first entreugt yleair 3 or year
4 after the merger. PX0552 (Nevo Reply Report) § 108.

The Court finds Nevo's critique of Orszag’s model for equilibrium and timely emtiog t
persuasive. Orszag's model only yields informative results witheceédp timeliness if its
estimates of the equilibrium number of MAOs are correct. But there is no exjdgtier in this
recrd or in academic literature brought to the Court’s attention, to support the thabign
equilibrium number of MAOs can be deduced from the current number of firms. Orszaglitid te
that the concept of an equilibrium number of firms, and the tathiah a market adjusts to reach
that number, is a common economic conc8aeTr. 3098:3-3099:13 (Orszag)But he presented
no specific citations or other evidence to explain when or how models estiraatetgilibrium
number of firms overcome the circularity concern, and how this particular modesalo€eghe
Court, thereforewill not rely on the timeliness calculations resulting from Orszag’s model. The
Court finds Nevo’s analysis of the timeliness of entry following the HurAanadian merger
more informative, although only somewhat persuasive. The parties presented evidehether
the HumanaArcadian merger is comparable for the purpose of evaluating the effects of dregstit
but little evidence on how the relevant counties might coenfgathe complaint counties here with

respect to new entry. See, e.fr. 3128:123129:19(0rszag). Ultimately, therthe Court is

reluctant to draw conclusions from what may or may not be an appropriatéchlsémalogue.
Thus, the Court cannot drdwm conclusions on the timeliness of new entry were this merger to
occur.

3. Summary

Given the analysis of sufficiency and likelihood, the Court finds thadrall, new entry

would not be timely, likely, and sufficient to replace the competition lodtdéyerger. The most
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persuasive expert analysis demonstrates that entry is likely to io¢atr most, an average of
13.3% of the complaint counties per year. Moreover, using the analysis most favortide
defendants, there jast a25.5% chancéhat new atrants will replace the lost competitionthe
median county That number drops dramaticalyo approximately 10%-if one excludes
Aetnds and Humana’s past performance from the historical data used to create #gprofec,
even under the most generous oflausible calculationthe mediarcountyhasa 13.3%chance
of experiencing any entry, and a 25.8#@nce that this new entwill be sufficient to replace the
lost competition. There is therefore a relatively smallance overall of replacing tlkempetition
lost by the proposed merger. This rebuttal argument based orthergfpre fails.
E. Molina Divestiture

Defendants’ next rebuttal argument is that the proposed divestiture of Gst&isd
Molina Healthcarewould counteract any anticompetitive effects of the merger. Mblisaa
health insurer that has historically focused on offering Medicaid, and Mededated, insurance
plans. This section first explains the applicable law, and then provides backgroundroa Meli
process by which Aetn Humana, and Molina agreed to the divestiture, the terms of the divestiture
agreement, and the barriers to the divestiture. Next, it summarizes amatev#he evidence as
to whethemMMolina would successfully replace the competition lost by the mergpetuding the
statements made by Molina executives and board members at the time, Molinaisihisher
Medicare Advantage market, and the purchase price. Finally, it brieflydeosighe expert
testimony, before reaching the ultimate conclusionttit@aproposed divestiture would not replace
the competition lost due to the merger.

1. Applicable Law

30 This opinion uses the term “Molina” to refer to the corporate entity. Thet®eard testimony from
Molina’'s CEO, Dr. Mario MolingDr. Molina), and the CFO, John Molir(r. Molina).
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In rebuttal, a defendant may introduce evidence that a proposed divestiture would “restore
[the] competition™ lost by the merger counteracting the anticompetitiveteftéthe mergerSee

Syscq 113 F. Supp3d at 72 (quoting Ford Motor Co. v. United States, 405 U.S. 562, 573 (1972)).

A divestiture must “effectively preserve competition in the relevant markeg” ép’t of Justice,
Antitrust Division Policy Guide to Merger Remedies 1 (2011) (“Remedies Guide”). In other

words, the divestiture must “replac[e] tbempetitive intensityost as a result of the merger.”

Syscq 113 F. Supp. 3d at f{thternal quotation marks omitted).ike the Merger Guidelines, the
Remedies Guide is frequently used by courts to guide their analysis, althaugbtibinding law.

Id. Divestiture of an “existing business entity” might be more likely to “effectipegserv[e] the
competition that would have been lost through the merger,” because it would have theriglers
customer lists, information systems, intangible assets, and managemetructines’ necessary

to competitionputdivestiture of some lesser set of assets might be appropriate when the purchaser
dready has, or could easily attain, the other capabilities needed to competwetyiecbee
Remedies Guide 8. Courts are skeptical of a divestiture that relies on a “continuing
relationship[] between the seller and buyer of divested assets” becauseatrest the buyer
susceptible to the seller's actiersvhich are not aligned with ensuring that the buyer is an

effective competitor.Syscq 113 F. Supp. 3d at 77 (quotikdC v. CCC Holdings, Inc., 605 F.

Supp. 2d 26, 59 (D.D.C. 2009¥ee als@Vhite Consol. Indus. v. Whirlpool Corp., 781 F.2d 1224,
1227-28 (6th Cir. 1986).

Defendants in a merger challenge bear the burden of producing evidence teneding to r
the government’s prima facie casgeeBaker Hughes908 F2d at 9&; Staples970 F. Suppat
1089. Part of that burden of production includes producing evidence that the divestiture will

actually occur.Cf. ETC v. Arch Coal, IncNo. 040534 (JDB), slip op. at 5 (D.D.C. July 7, 2004).
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Obviously, defendants cannot produce evidence showing that the divestiture would create an
effective competitor unless they first produce evidence that the divessifikely to occur. But,

of course, antitrust deals in “probabiliti@®t certainties.”Brown Shoe370 U.S. at 323. Hengce

the divestitureneed not be iron clad for a court to consider it. Rather, once the divestiture is
sufficiently nonspeculative for the court to evaluate its effects on future competition, therr furthe
evidence about the likelihood of the divestiture goes to the weigheevidence regarding the
divestiture’s effects.

2. Background on Molina

Although the parties hotly contest the effect of the proposed divestiture to Mbkyado
not contest the basic facts about Molina. Molina’s core business is Medicaid. TRI2ZHR7:2
(Dr. Molina). It wasfounded in 1980 by the father of the curr€&O, Dr. Mario Molina, and the
currentCFQ, John Molina. Tr. 2200:22201:12 (Dr. Molina). It was initially founded as a
medical clinic for Medicaid enrollees, and then expanded into providing health insurance in 1994.
Tr. 2200:242201:21 (Dr. Molina). It became a publicly traded company in 2003. Tr. 2205:19
23 (Dr. Molina).

Today, the bulk of its members are in Medicaid plaAs.the time of triaJ] Molina had
approximately4.2 million members. Tr. 956:6 (Mr. Molina)3! Of that total, approximately
550,000 are enrolled in individual commercial plans througtptidic exchanges. Tr. 958:4
(Mr. Molina). Another approximately 100,000 are enrolled in plans for personsanghaligible

for both Medicare and Medicaid, known as dekgjibles. Tr. 1010:25 (Mr. Molina); 2214:613

31 There aresomediscrepancies in Molina’s enrollment data, stemming from whetharfdathe 2015 plan
year is used, or more recent but unverified data from the 2016 plan yead.ishar example, Molina’s 2015 annual
report stated it had 3.5 million members, PX0230 at 2, while Mr. Molindi¢elsthat it currently has 4.2 million
members, Tr. 95646 (Mr. Molina), and Dr. Molina testified that it has 4.3 million members,2204:1925 (Dr.
Molina). Thesediscrepanciesre not important to the analysis.
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(Dr. Molina). Molina offers two types of these plans: a ekl@lible special needs plan {ENP)
and a Medicardedicaid Plan (MMP). A ESNP is aype of Medicare Advantage plaoutis
not an individual Medicare Advantage plan in the market at issue in this case. AnidviMP
demonstration plan, that is, a pilot program run by CMSee Tr. 960:13 (Mr. Molina).
Approximately half of those 100,0Gnembers are in MMPs, and half are WsNPs. Tr. 1010:6
10 (Mr. Molina). Molina hasnly approximately 424 enrollees in individual Medicare Advantage
plans. Tr.1010:11-14 (Mr. Molina). Approximately 3.5 million are enrolled in Medicaid plans.
Molina offers its plans in 12 states plus Puerto Rfcdr. 955:24-956:3 (Mr. Molina). It
offers Medicaid plans in all of those locations, and commercial plans through the gesian
nine of those states. Tr. 2349:-25 (Dr. Molina). Molina also serves #® Medicaid claims
processing contractor for five states. Tr. 2238:4Dr. Molina). In 2016, it offered individual
Medicare Advantage plans in only six counties across two states: Calémachidtah. PX0559

(Burns Report) $59, Exs. 1 & 3;sealsoTr. 960:21-961:4 (Mr. Molina). For 2017, it will only

offer individual Medicare Advantage plans in Utah. Tr. 2293:9-2294:3 (Dr. Molina).

Much of Molina’s growth has occurred in recent years. Molina’s membership has mor
than doubled in the past thrgears, from 1.9 million members in 2013 to 4.2 million at the end of
2016. Tr. 956:46 (Mr. Molina); PX0230 at 2. Obviously, none of that growth has been in
individual Medicare Advantage plans. Molina’s revenue has also increasddltbaver the pas
five years, from $4.2 billion in 2011 to near $17 billion in 2016. Tr. 22633 1Dr. Molina);
PX0230 at 2. Much of that growth is through acquisitions: in 2015 alone, it had approximately 10

acquisitions. Tr. 1000:8 (Mr. Molina); Tr. 2260:942 (Dr. Molina); DX0133; DX014®14-16.

32 Again, other documents, including Molina’s 2015 annual report, state thiatavbffers plans in 11 states
plus Puerto RicoSeePX0230 at 2.
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It currently has a market capitalization of $3.09 billion, and is a Fortune 500 corf¥pdmy.
2207:6-11, 2382:24-2383:4 (Dr. Molina).

Despite focusingon Medicaid, Molina has made forays into the individual Medicare
Advantage market in the past. None have succeeded, although the parties disayreleyas
Throughout its history, Molina has sold individual Medicare Advantage plans in a total of 63
counties. PX0559 (Burns Report) 1 42. Its most significant expansion into Medicare Advantage
started in 2008. PX009230. By 2011, it had enrolled only 4,620 members across eight states in
these plans. PX009230. And by early 2012, itaddecided to exit from all of those states except
New Mexico. SeePX0249-923; PX05% (Burns Report) § 46. As explained in a 2011 memo from
Lisa Rubino, the Molina executive responsible for its Medicare business, the gen$osing
money because the “benefits, network and formulary” for pharmacy lsEenafie “average to
below average” as compared to competitors. PX@HER see alsaPX0242 (internal email
discussing same); PX01{70 (internal email discussisgme). Molindaterwithdrew from New
Mexico as well for similar reasons. PX0559 (Burns Report) 1 46—48.

Another of Molina’s experiences in individual Medicare Advantage came whequired
a health insurem Wisconsin called Abri in 2010SeeTr. 2303:5-15 (Dr. Molina). A year later,
Molina exited the individual Medicare Advantage portion of that business. Dmavestified
that Abri’'s individual Medicare Advantage plans were struggling when Molindenthe
acquisition, and Molina was not permitted to run the pthrectly because the contract required
that they continue to be operated by a third party. 386320 (Dr. Molina). Thushe company
made a strategic decision to cease offering those plans. &3228 (Dr. Molina). Molina’s

most recent effort to expand into Medicare Advantage began in 2014 jvetarted offering the

33 The transcriptiso states “$3.09 millionbutthat is a transcription erroSeeTr. 2295:8-11 (Dr. Molina)
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individual Medicare Aglantage plan in Utah that it still operates today (although with only about
400 members)SeeTr. 2375:8-13 (Dr. Molina).

Molina’s effort to expand into Medicare Advantage through this divestiture began in June
2016. Aetna and Human approached 14 pitidmiiyers about a sale of certain Aetna and Humana
assets. PX0536 &t Ultimately, only five potential buyers submittedtial bids. PX0536 af;

Tr. 1346: 714 (Bertolini). Of thosejust three submitted bids for all of the divestiture assets:
Molina, InnovaCare, and WellCare. PX0536 at 7. InnovaCare operates only in Puerto Rico. Tr
392:11-20(Cocozza). WellCare had trouble with law enforcement, as well as with CMS
compliance. Tr. 393:84 (Cocozza). Aetna and Humana selected Molina as tlestidive
purchaserSeePX0433 (Aetna analysis of divestiture bids). Molina ultimately paid approximately
$401 per member acquired, or $1,400 per member including statutory capital (that is, the capita
that an insurer must set aside to maintain itsrarsee license). Tr. 2252:94 (Dr. Molina);
DX0262-234; DX0264-230.

Aetna and Humana each entered into an Asset Purchase Agreement (APA) and
Administrative Services Agreement (ASA) with Moling&eeDX0262 (Humana and Molina);
DX0264 (Aetna and Molina)underthe agreementshe defendants will transfer to Molina certain
Medicare Advantage plans that include approximately 290,000 members in as many as 437
counties. SeeDX0262019, 21822; DX0264019, 26-19 The divested plans cover 21 states,
and all $4 complaint countiesSeeDX0262-21822; DX0261-216—-19 Under theASA, Aetna
and Humana will continue to operate the divested plans for the remainder of the cgtandliar
which the merger closes. If it closes in 2017, then Molina has the option to extendAttierAS
up to two 6 month periods. DX02d20; DX0264109, Tr. 2462:1615 (Rubino). During that

time, all plan administration services, such as IT, claims processingralet bervices, will be
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managed by Aetna and Humana. DX0285, DX0264-094. Their contracts with providers will
still be in placeandmembers may continue to see their own providers. Tr. 245B:(Rubino);
Tr. 2510:15-20 (Buckingham); DX0017. Howeveprovider may be able to withdraw from that
network during the period of the ASA, depending on the termtBadprovider’s contract with
Aetna or HumanaSeeTr. 3747:6-15 (postirial argumen). Afterthe ASA expiresthe divested
plans will be fully operated by Molina.

3. Whether the Divestiture Will Occur

The parties disgree over how likely the divestiture is to happen, and the implication of
that assessment. The government identifies several hurtlielsiding ones outside of the parties’
and Molina’s contreto the divestiture. First, CMS must approve the novatioat, i) the
transfer of CMS’s contracts with Aetna and Humana to Moligee42 C.F.R. § 422.550(c)
(defining novation); DX026D63 (novation a condition of closing); DX026463 (same).
Although CMShasa policy against approving novations that are not an entire “book of business,”
so as to prevent insurers from selling off portions of plans, this policy isegulbatory and not
binding on the agencySeeTr. 1153:11-1154:10 (Cavanaugh); PX0H0438-39, ch. 12 § 30.3
(CMS Medicare Managed Care Manual dédsng “entire book of business” policy). CMS
approved a novation of less than an entire bafolbusiness in the Humaifacadian merger in
2012, when a court permitted the merger if it was accompanied by a divestitur& M&dcdficial
testified thatCMS was likely to do so again here if necessa§ee Tr. 257311-2575:23
(Coleman). Thus, the novation requirement does not appear to be an insurmountable baarier to t
divestiture proceeding, even though it raises some doubt.

Second, Molina has the opportunity to withdraw from the divestiture agreement3f CM

does not give “reasonable adequate assurances” that the plans’ star raktiimgssfer to Molina.
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DX0262064 (APA § 6.02(e)); DX026063-6! (APA 86.02(e)). Such a transfer would be
contraryto CMS’s usual practice of assigning the purchaser’s new contract wishtd/average
star rating of that purchasére., of Molina). SeeDX0151-02627; DX0349009. However
Molina hasexpressed an interest in continuing with the divestiture even if the stasrdtngpt
transfer over. Tr. 987:4-13 (Mr. Molina); Tr. 2388:16-2389:9 (Dr. Molina).

Finally, state insurance regulators have expressed concern with the merdesestiture.
SeePX0476 1 22 (Florida Office of Insurance Regulation nativag divestiture “is not in the best
interest of policyholders in the state of Florida”); PX0076 (Missouri Departmfehtsurance
preliminary order blocking merger). As Dr. Molina acknowledged, the mergertisa’ done
deal.” Tr. 2381:9-22 (Dr. Molina).

However, the Court need not reach a conclusion on whether the divestiture would occur if
the Court approved the merger accompanied by the divestiture. Rather, MolgeWwasthat it
is sufficiently likely to occur for the Court to at least considedevce of the effect of the merger:
CMS does not seem likely to block the novations, and the remaining barriers ang Jatigiel
Aetna, Humana, and Molina’s control. This is sufficient for the Court to consideffdus of
the divestiture, and to consider the likelihood that it would not occur as a factor goinweaghe
of the evidence. Ultimately, however, given that the Court finds that the tivestiould not
counteract the loss of competition from the proposed merger eitemefe to occur as planned,
there is no need for the Court to further consider the divestiture’s likelihood.

4. Analysis

Aetna and Humana have advanced four affirmative arguments for why Malird e a

successful competitor in the Medicare Advantage market following the divestitime Court
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considers these in turn, then considers the low purchase price, Molina’s historyndivicual
Medicare Advantage market, and the expert testimony.

(a) Defendants’ Affirmative Arguments

Defendants argue, first, that Molina h&® tcapability to provide care management to
lower-income populations; second, it will be able to build competitive provider networks; third, i
has the internal capacity to manage the divested health plans; and fourthbét able to use
marketing and brokers to retain members (i.e., the 290,000 divested members) andeattract n
members. However, although defendants advance much evidence of Molinalslittag,
ultimately each of thee arguments is undermined by other contradictory evidence presanted
trial, especially statements made by Molina executives and board memblershehdeal was
being negotiated.

i Care Management

Defendants assert thakey reason Molina will be successful in the Medicare Advantage
market is its skill in providing camanagement in the Medicaid mark&8eeTr. 2231:252232:10
(Dr. Molina). Molina’s Medicaid population tends to have particularly complelthheaeds. Its
dualeligible members have, on average, 4.5 chronic medical conditions, as opposed to one chronic
medical conditionfor its individual Medicare Advantage members. Tr. 22362281:5 (Dr.
Molina). Molina’s Medicaid and duadligible members often have other barriers to good health
as well, such as drug abuse and homelessness. Tr6228(Dr. Molina). Defendants argue that
if Molina can successfully manage this population, then it is well suited to maasgéor the
healthier, more affluent Medicare Advantage populati®eeTr. 632:21-633! (Wheatley).

The government does not dispute Molineése management experience in the Medicaid

and dualeligible populationor the importance of care management to successfully operating

96



Medicare Advantage plansSeeTr. 1232:8-1233:8 (Burns) (care management as one of the six
engines of a successful MAOIdeed, as discussed above, the core value proposition of Medicare
Advantage is that private MAOs can coordinate care better than Original Medichtbegafore
provide better quality care at a lower price.

Instead the government contests whether IMa will be able to transfer this care
management expertise in Medicaid and erlgible plans over to Medicare Advantage. The
government argues that because of Molina’s lack of provider netwankg specifically value
based provider networksin nearlyall of the complaint countieg,will not be able to provide that
care coordination to the acquired members. And because Molina has never offe@dtheP
argument goes, it does not know how to provide care management in that cBa&®xt.983:14-

17 (Mr. Molina) (acknowledging that Molina has never offered a PPO). A PPO ljegeres a
member access to a broader network of providers, and does not require the prienginysiaian

to serve as a “gatekeeper.” Approximately 60% of the divested plans are PP©83:18-21

(Mr. Molina); Tr. 2397:1317 (Rubino). This fact surprised Mr. Molina when he first learned it.
In an email to Rubino on August 16, 263&pproximately two weeks after Molina agreed to the
divestiture—Mr. Molina stated [H]ow dd we miss this?!” PX0247; Tr. 983:2884:17(Mr.
Molina). Indeed, there is some evidence that Molina has in the past avoided dryticact
members from PPO plansSeePX0250 (October 2011 email from Rubino stating as to PPO
members that “I don’t ihk we need to go after them”).

ii. Provider Networks

There is no dispute that provider networks are an essential component of offering a
competitive Medicare Advantage plageePX0559 (Burns Report) § 69; Tr. 29251 2P:24—

293:8, 318:37 (Cocozza); PX010249 (email from Rubino stating that if Molina loses essential
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providers, it “will lose members in droves”); PX00&386, 856 (Humana disenrollment survey
identifying provider network as a key reason members leave plans); @1.0281 (Cocozza)
(members fien leave plans if their provider is no longernetwork). But there is sharp
disagreement over whether Molina will be able to build provider networkste de 290,000
members acquired in the divestiture. Molina has no presence in 89% of the complainscountie
and no Medicare presence in 95% of them. PX0650 (Burns Reply Report) 1 5. Currentlg, Moli
has some presence in 39 of the 364 complaint counties, and 114 of the 437 divestiture counties
overall. Tr. 1243:1524 (Burns)** Of those 39 couids, it only has any Medicare presence
(through its duakligible plans) in 15 counties. Tr. 1237 (Burns). And although Molina has

a network of nordual Medicare Advantage providerssix counties, these are not part of the
divestiture counties or complaint counties. Tr. 123418 (Burns).

Molina is not acquiring Aetna’s or Humana'’s provider contracts. Tr. 38qQGocozza);

Tr. 2538:9-23 (Buckingham). It therefore will need to build its rdnal Medicare Advantage
provider network essentially from scratch in all 364 complaint counties, in 3&bici it has no
presence whatsoever.

Although Molina does not dispute these numbers, it views them differently. Rubino
testified that of the 290,000 members in the divestiture plans, 90% of theml2states. Tr.
2402:1624 (Rubino). Molina has some presence in 6 of those 12. Tr. 24@5:1Rubino).
Rubino also identified the top 20 hospitals and 50 providers in the divestiturelassd on
information from Aetna and Humaraand determined thavolina already has some sort of

relationship witha significant numbem those 6 states. Tr. 2404:24105:13 (Rubino)see

34Burns notes that Aetna is not offering Medicare Advantage platinin 2 of the 364 complaint counties.
SeePX0559 (Burns Reporf)11n.1. This opinion continues to use the number 364, rather than 362, for clarity and
consistency. Burns’ repaitand some portions of the transcript, refer to 362 rather than 364 counties.
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DX0145 (Molina analysis of network overlap). Thus, although Molina has no Medicaraqeese
in the vast majority of the complaigounties, Rubino believes that it already has relationships
with a large portion of the key providers.

The parties also disagree on whether Molina can build adequate provider networks in the
time available. Rubino testified that in a market where Mohas some presence, it might only
take two to three monthgihile in a new market it might take four to six months. Tr. 240076
(Rubino). Renee Buckingharthe Humana executive responsible for managing the divestiture
testified that building a netwkrin a new market might take seven to eight montBgeTr.
2521:16-2523 (Buckingham) (“late summer or early fall” through Februar$he also stated
that valuebased contracts that include downside risk for the provitleat is, the possibility of
losing money based on poor performardake “much longer to negotiate.” Tr. 252414
(Buckingham). The president of Aetna’s Medicare business testified that it can take up to 18
months to build a provider network that meets CMS network adequacy requsementew
market. Tr. 342:613(Cocozza). She also testified that it could take up to a year even in a market
where Aetna has a pexisting relationship with providers. Tr. 342:14-17 (Cocozza).

Under CMS’s network adequacy requirement, each plan must have a sufficient network
before it can be offered to consumers. Tr. 114066 Cavanaugh). This network adequacy
requirement is “robust” and “very stringent,” and the companies try to build netwotkaréha
broader than what CMS require§eeTr. 291:8-16 (Cocozza); Tr. 547-20 (Wheatley). An
MAO must submit network information for adequacy review in February ofegheprior to the

plan. Tr. 341:24342:5 (Cocozza)Therefore, if the divestiture occurs in early 2017 and Molina
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extends the ASA adong as possiblethrough the end of 2018Molina would have
approximately one year to create provider networks that would meet the adesmasyments®

There wagonflicting testimony about the difficulty of building provider networks. Rubino
testified that the process of building provider networks is “quite easy” in Medicare Advantage
where the rates cluster closely around Original Medicare r8esTr. 2398: 710, Tr. 248:3-11
(Rubino) (Medicare Advantage rates are1@®% of Original Medicareates);see alsoTr.
2515:8-2516:5 (Buckingham) (Medicare Advantage rates similar to Original Mediata®)rin
Medicaid rates are often as low as 70% of the Medicare rates, leadingedaiffioult contract
negotiations.SeeTr. 2263:1622 (Dr. Moling. Buckingham testified that adAO’s scale in a
marketplacanaynot affect the provider rates it is able to negotiate, because Medicare Advantage
provider rates are driven by Original Medicare provider rate&ee Tr. 2515:8-2516:18
(Buckingham). Deferahts introduced evidence that the process of contracting with providers is
straightforward, and consists largely of reaching out to physicians dyomahone to sign
standardized contracts, and meeting with hospitals in peiSeaTr. 2398:7-2400:5 (Rbino);
Tr. 2511:162512:14 (Buckingham). Buckingham also testified that Molina will be well
positioned to create provider networks because it will already know which proaidersAetna’s
and Humana's networks for the divestiture plans, and therefore which providers those 290,000
members want. Tr. 2522:21-2523:2 (Buckinghageg alsd'r. 2404:14-2405:13 (Rubino).

In fact, Molina is so confident in its ability to build a provider network that Dr. holi

would prefer to develop new contracts with pdars rather than take over existing Aetna or

35 One document suggests that for counties where Molina already has a Meeteamek through its dual
eligible plans, it would not need to submit network adequacy informiatiebruary.SeePX0093195 (“The beauty
of existing states and service areas [is] we avoid the Feb Firedrill[.]stvégue to deliver by bid time[.]"). In that
case, Molina would have approximately 16 months, rather than 12 snoothuild a networkn the 15 complaint
counties where it has-BNP and MMP plans. This would not change the Court’s analysis.
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Humana contractsSeeTr. 2385:9-17 (Dr. Molina);_but se&r. 955:19-23 (Mr. Molina) (Molina

is still interested in Aetna and Humana'’s provider contracts “to the extertdhdye assigned”).
This is a change from the approach that Aetna, Humana, and Mular took,when the
companies tried to assign Aetna and Humana contracts to M8le&l.r. 379:5-380:8 (Cocozza)
(Aetna originally planned to assign contracts to the divestiture buyer but no ictegels to after
discovering a low percentage are assignable). The implication the defeddamtérom the
testimony about the length of time it takes to build a provider network, the lackiabnity in
provider rates, the straighdrward process focontract negotiation, and Dr. Molina’s preference
for creating new contracts is that Molina will have no trouble building a compepitoxader
network during the period the ASA applies.

Defendantssuggested conclusiphoweverjs undermined by their other arguments, and
by contemporaneous emails sent by Molina executives. The evidence that prodden ra
Medicare Advantage are closely tied to Original Medicare rates is relativebapass. But there
is some evidence to the contrarfpefendants’expert on efficiencies presented evidence that
Humana and Aetna sometimes receive dramatically different rates in comiitagqisoviders.See
Tr. 2917:192918:6 (Gokhale). While he used this evidence to argue that the merger would result
in efficiencies because the merged entity could use the lower of the two cortiexetthis
evidencesimply means that there are some substantial differences betatesnn Medicare
Advantage contracts. Moreovagcordingto Board of Directors’ meeting minuteBy. Molina
claimedthat the acquisition “would provide additional negotiating leverage with resped to it
provider contracts,” although at trial he disclaimed this staten@onpare PX0103-268ith Tr.
2369:20-2370:3 (Dr. Molina). Mr. Molina made the sataement in an email exchange with a

board member. PX027309. The government also presented evidence that some of Molina’s
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contracts include rates significantly above Original Medicare resegPX0708; Tr. 2470:16
2473:12 (Rubino) (Molina’s contrawith Hospital Corporation of America in Florida pays rates
“considerably above” Original Medicare). It is unclear whether those numbersithezsoor
indicate a systemic lack of bargaining power due to Molina’s smaller $z¢.the primary
problem with defendants’ argument is that the conclusion that building provider netsvedssy
does not follow from the premise that negotiating provider rates is eas\e drkegignificant non
rate terns in provider contracts-a fact that Molina, Aetna, and Hama executives highlighted
elsewhere in their testimony.

Specifically, defendants repeatedly emphasize Molina’s ability to preoghisticated
care managemenS$ee, e.q.Tr. 2231:252232:102273:202275:19 (Dr. Molina). That requse
in part, engaging in valdeased contracts with providers to align incentives for providers to
manage their patients’ care and overall heaBReTr. 2262:232263:11 (Dr. Molina); PX0412
735 (Aetna internal document stating that “ability to drive provider performance tmwepr
revenue, quality and outcomes” is core driver of success). Dr. Molina engzhdddina’s
strength in valudased contracting as a core reason why it would provide high quality care
management to its Medicare Advantage membgrs2216:1122 (Dr. Molina). Otherwitnesses
acknowledged that valdeased contractsthe type that Molina believemportant tosuccessn
this business-are significantly more difficult and time consuming to negotiagee, e.g.Tr.
2521:744 (Buckingham) Cocozza testified that Aetna’s scale and its history of “operat[ing]
viable, successful Medicare Advantage plans” is impoftarmegotiaing valuebased contracts
with providers.Tr. 348:113 (Cocozza) (history of succes§pcozza Dep. 186-19,admittedat
Tr. 344:25-345:8 (scale). Wheatley agreed, emphasizing that scale does matter indgjetét

providers’ attention” to form a valdeased contract. Tr. 543:4344:4 (Wheatley). Thus, even if
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rate negotiations are not that difficutt Medicare Advantage, the Court does not accept that
forming provider contracts as a whole is not difficult. Indeed, Rubino herself at onagiees:
she stated in an email sent while Molina was putting together its final bid that sultgessf
implemerting the divestiture would be a “big fricken lift.” PX01d29; Tr. 25@:7-13 (Rubino).
Rubino’sview isconsistent with the evidence presented. Molina would have at most about
a year, even iit extends the ASA to the maximum extent, to build a provider network before it
would need to submit network information to CMS for adequacy review. It can taketinaor
that—up to 18 months-to build a provider network in a new market, and can take even more time
to build a valuebased network.And without valuebased networks, Molina will not be able to
implement the care management that it believes is essential to suchésdicare Advantage.
Basedon all the evidencethen,the Court finds that Molina likely could not build a competitive
Medicare Advantage provideretwork inall (or even mogtof the 364 relevant counties in the
timeframe available.

iii.  Internal Capacity

Defendants argue that Molina has the internal capadrgluding IT infrastructure,
personnel who can manage star ratings, and management and staff with relesdigeexp
successfully operatibe divestiture plans, based on its experience with Medicaid, dual plans, and
thepublic exchangesTheyemphasize that Molina has the internal IT capacity to manage shifting
290,000 members onto its platfornMolina is in the midst of a $50 million IT upgrade. Tr.
990:22991:5 (Mr. Molina). Because the company is already processing claims for “9 or 10
million patients,” in its own plans and in its role as the Medicaid claims procesdmefatates,
“adding 300,000 Medicaneatients is not a stretch.” Tr. 223314 (Dr. Molina). And the period

of the ASA—at most, just under two yearss sufficient to transfer those members onto Molina’s
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IT platform. Tr. 954:24955:1 (Mr. Molina). In fact, Rubino believes it can be acdshpd in
three to four months. Tr. 2455:42457:11 (Rubino). The government countered that Molina
underestimates the difficulty of IT integration. For example, Aetna and@gvaerged in 2013,
and nowAetnaintends to fully integrate those systems January 2019-six years after the
merger. SeeTr. 386:12—-19 (Cocozzadee alsdr. 381:10-382:3 (Cocozza).

Molina also emphasized that it has personnel with the necessary knowledge to stanage
ratings. There are two ways in which star ratings cbeldmportant: higher star ratings might
lead a senior to prefer a particular ptardmightalsoaffect the payments that MAOs receive from
CMS (becausethey affect both benchmarks arébatey The parties presented conflicting
evidence as tavhether star ratings really matter to senievgith the companiespresenting
conflicting evidence themselvesCompareTr. 1342:1622 (Bertolini) (“all other thingdeing
equal”’ seniors will choose a plan with higher star ratingg)y Tr. 2044:212045:4 (Kauffman)
(Humana brokeagreeinghat she “cannot recall any senior expressing interest in star ratings”).
Butit is uncontroverted that star ratings matter for the latter purprs@easing payments to an
MAO. SeeTr. 540:25-:541:7(Wheatley) (star ratings “absolutely impact [Humana’s] ability to
keep premiums and benefits stable”); PX0328 (“Aetna’s star ratings are helping us to maintain
our $0 premium Medicare Advantage plans as well as to preserve valuable supplberaiiil
... Through high star ratings, we are able to create and maintain sohabetitive MA plans.”);
PX0102449 (Molina “at risk of not being able to honor current benefits” if star ratings ofteld/es
plans do not transfer over to Molindndeed,Molina even insistedn the option of withdrawing
from the divestiture agreement if CMS does not permit the star ratings of theedipéans to
transfer to Molina. DX026D64 (APA § 6.02(e)); DX026064 (APA 86.02(e)); Tr. 986:22

987:3 (Mr. Molina) (“We ptithat in there because we wanted to protect the star ratings.”); Tr.
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2484:9410 (Rubino) (Molina “repeatedly” requested that contract term). Molina now ajpeEars
to waiving this term. Tr. 987:4-13 (Mr. Molina); Tr. 2388:16-2389:9 (Dr. Molina)).

Aetna and Humana argue that Molina has experience managing star ratings be&ause it
SNPs are subject to the same system. One of Molin&sIPs has a 4 star rating; the rest have
just3.5 stars. Tr. 2358:45 (Dr. Molina); Tr. 978:58 (Mr. Molina). DSNPshave, on average,
half a star lower rating than comparable 1tlal plans. Tr. 1166:8167:12 (Cavanaughgee
alsoTr. 2269:1520 (Dr. Molina). However, CMS already adjusts for this in the ratings assigned.
Tr. 1167:#12 (Cavanaugh). Molinkas a division responsible for managing star ratings, which
it assertswill be able to maintain high ratings on the divestiture Medicare Advantags. (Bae
DX0553-007 (Molina has a “Dedicated Unit” for “Quality and Star Ratings”); DX08glcussing
Molina’s “Member Engagement Program,” which is “designed to improve overathbar
satisfaction and help increase quality measure scofig@s270:1520 (Dr. Molina); Tr. 2457:14
2458:21 (Rubino).

Defendants alsaontendthat Molina has the necessary personnel and management
expertise to be a successful competitor following this divestiture. Muwlieads to hire 1,560
2000 more employees, including actuaries and employees with financeeaichM experience.
Tr. 991:24-99214 (Mr. Molina). The companyhas hired a regional president with Medicare
Advantage experience, and is filling other managestex@ positions. Tr. 2452:23 (Rubino).
Molina emphasizethat the period of the ASA gives Molina an additional cushion of time to build
its internal capcity as necessary. Tr. 2253:20-2254:7 (Dr. Molina).

But statements made by Molina board membersegadutivesprior to litigation—at the
time that Molina was considering the dealndermine the Htourt claims about Molina’s

capabilities. In a Jurg0, 2016, emaiDale Wolf—a Molina board member and former CEO and
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CFO of Coventry—stated “this is a very different business from what we do, including commercial
marketing, pricing, contracting, etc[.] Unless we can acquire some talent akthartial, | think

we are woefully underesourced to be able to take this on.” PXOG&&Tr. 967:19968:17 (Mr.
Molina). Mr. Moling the CFOresponded: “Agree wholeheartedly. Our medical management
team (at Corporate) has a great deal of experience widdiddre Advantage, but “I think our
poor performance on our current SNP business provides ample evidence that we needpto beef
Medicare resources.” PX008@nJuly 2 Richard Schapiro, another board member, listed several
pros and cons of the deal, astdted “[w]e lack management with the requisite Medicare skills and
the handful of people we have won't cut it.” PX0084. Mr. Molina again respofidegtee with

you on all points” and “I would put more weight on the ‘con’cerns.” PX00BHAe next day
another board member expressed a similar concern, stating “[tjhe sales andhgafkd is a

really different process for us.” PX02B0D7. And in a particularly colorful exchange between
Schapiro and Dr. Molina, Schapiro described the divestitui@las/s: “The image that comes to

my mind here is the dog chasing the car and we are the dog. What hdppensatch it?”
PX0086. Dr. Molina responded “I guess it depends on if it is a mini Cooper or a Suburban.”
PX0086. Schapiro later stated that he and Wolf “both agree that we don’t havethal italent

to run it.” PXO0086.

At trial, Mr. Molina and Dr. Molina explained that those emails only represent the
preliminary thoughts of a handful of board members who ultimately voted in favoreof th
divestiture, and therefore the Court should look to the board’s ultimate vote as evidence of
thorough decisiomaking process. See Tr. 963:112 (Mr. Molina); Tr. 2242:62243:23,
2246:162247:4 (Dr. Molind. Mr. Molina explained this his response twN\ email that he

“[a]gree[s] wholeheartedly” does not represent his real views; rather, he evaby placating a
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board member before explaining his disagreement. Tr. 96341@1r. Molina). He also stated
that he was incorrect in his statement thailivd’'s D-SNP plans are performing poorly. Tr.
969:23972:10 (Mr. Molina). (But in fact, Molina’s £3NPs are not profitable, as Mr. Molina
later testified at trial. Tr. 9753 (Mr. Molina); see PX0106-077) Similarly, Mr. Molina
described his appareagreement with Schapiro on the pros and cons of the divestiture as not his
true views, bujust anattempt to softly disagree with a board member, rather than express his
views more clearly. Tr. 976:29277:10, 980:1225 (Mr. Molina). Dr. Molina likewisexplained
his email exchange with Schapiro as merely “banter.” Tr7223420 (Dr. Molina). He further
testified that while he did not say so in the email, he disagreedthvégstatement that Molina
doesn’t “have the internal talent” to manage the stinere assets-in fact, he thinks the board was
“ignorant of [Molina’s] capabilities” because he had failed at “making surg'réhdetter
informed.” Tr. 2251:17-2252:4 (Dr. Molina).

The Court is more persuaded by the contemporaneous email exchandpsthigaincourt
attempts to explain or disavow those documented exchanges. The totality of the estidgests
that Molina is not likely to have the internal capaetincluding IT, ability to manage star ratings,
and necessary personnel and managemtnsuccessfully operate the divestiture plans so as to
replace the competition lost by the merger. The emails are clear and blunerandade when
the board, Dr. Molina, and Mr. Molina were deciding how to proceed. Although opinions can
change and argyle emailis not determinativetaken as a whole these emails present a different
view of Molina executives’ assessment of the company’s capacity to compete Guigctsm
the view presented at trial. The explanations that Mr. Molina and Dr. Mdifieedat trial—
essentially, that they were not forthcoming in their communications with board meerdre not

credible. SeeTr. 969:23971:8 (Mr. Molina); Tr. 2251:12252:4 (Dr. Molina). And if those
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explanations are true, then the Court would needjeztthe fact that Molina’s board ultimately
approved the transactidecause by Mr. Molina’s and Dr. Molina’s own admissions, the board
was being misinformed by senior executives. The Court cannot simultaneousiyecdhs
board’s ultimate approvafk the transaction as evidence that Molina can compete successfully, yet
disregard contemporaneouatements to the contrary.

Moreover, while the ASA gives Molireometime to build its internal capabilities (and its
provider network), the ASAdoes notemedyMolina’s deficiencies. The Couwill not rely too
heavily on the ASA, because Aetna and Humana have no incentive to provide iataness
beyond the bare minimum during this period, lest they create too powerful a comp8gtor.

Syscq 113 F. Supp. 3d at 77; White Consol. Indus., 781 F.2d at 1228. And more importantly, the

ASA only gives Molinatime to build its own capacityit does nothing to provide Molina with
the resources it would need to do so.

In short, before even looking at Molina’s internal emails, there are reasons to doitbt tha
has the internal capabilities needed to manage the divestiture plans. Mebn&wes and board
members have the same concerns, at least when expressing their viewly earndeltime. It
seems more likg that Molina and its board moved forward with the divestiture because, for the
price,it was lowrisk and highreward for the company, despite their belief that Molina was not
well positioned to be an effective competitor.

iv. Brand, Marketing, and Brokers

Aetna and Humana argue that Molina will be able to retain mmathe 290,000 members
it acquires through the divestiture, and will be able to attract more memberg theiAnnual
Enrolliment Period. The parties agree that Molina is not-kvedivn in theMedicare Advantage

space. Tr. 1350-® (Bertolini); Tr. 2535:1418 (Buckingham); Tr. 980:32A7 (Mr. Molina);
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PX0271809 (“I wonder how people will feel going from Aetna to a relatively unknown Molina
in the[M] edicare space”). Defendants argue thatdraame is often less important to retaining
and attracting customers than network and plan benefits SeeTr. 744:20-745:4 (Farley)
(Humana able to compete successfully in markets where it did not havesestlirand); Tr.
2514:132515:7 (Buckingham) (same); Tr. 2436=2@ (Rubino) (brand is only one factor seniors
consider);see alsddX0419 | 179 (national brand not correlated with success in a particular
county). Perhaps, buthere is contrary evidence in the record as wé&leeTr. 289:1522
(Cocoza) (strong brand can compensate for other weaknesses); Tr. /BBB2R2 (Farley)
(Humana reputation strong enough to overcome $19 premium differential); Tr. 3330141
(Orszag); PX027-B09. Defendants also argue that to the extent brand matters, Molina knows how
to build its brand recognition due to its experience doing so in the public exchedegesr.
2208:1521 (Dr. Molina); Tr. 2437:22438:17 (Rubino). Molina contends that although
Medicaid does not have individual enrollment like Medicare Advantage does, Molina has
sufficient experience in its SNP and exchange plans to understand how to market itself to
individuals. SeeTr. 2236:182237:9 (Dr. Molina);see alsarr. 1242:16-21 (Burns) (Medicaid
beneficiaries are automatically enrolled); T214:20-121% (Cavamauwh) (MMP members
automatically enrolled). Finally, Molina argues that it knows how to build a brokeoriebased

on its experience in the exchanges, and will be able to successfully do so in Blédicantage.

Tr. 2424:12-15, 2427:12-23, 2397:9«Rubino); Tr. 967:42 (Mr. Molina), see alsdX0136;

DX0137.
The Court concludes that brand is sometimes important to consumers and sometimes not,
and that Molina does have some experience building its brand and finding brokersnakets.

Hencethe Court does not believe that lack of brand recognition, inexperience withtimgrked
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lack of existing broker networks will be major barriers to Molina retaing attracting new
customersHowever, based aill the evidenceoncerning Molina’s ability to successfully operate
the divestiture Medicare Advantage plathe Court finds that Molina is not likely to be able to
replacefully the competition lost by the merger. Two other types of evidetioe low purchase
price and Molina’s history in Medicare Advantage—also support this conclusion.

(b) The Purchase Price

The low purchase price raises concerns about whether Molina can be a successful
competitor. There is no dispute that the price is extremely low. Dr. Molina ws$hifighe usual
purchase price for individual Medicare Advantage plans is $#£EI@)000 per member, including
statutory capital. T2250:9-14, 2251:83 (Dr. Molina). Mr. Molina wrote in an email that the
usual price is $3,00685,000 per member, without statutory capit&eePX0100 (“Everyone
acknowledges the bargain price pad@0 per member vs normal px for these lives that seems to
range from $Hk”"). Molina paid $1,400 per member with statutory capital, and $401 without. Tr.
22519-14 (Dr. Molina); DX0262234; DX0264230. Indeed, Dr. Molina believes he got a
“screaming good price,” as one of his board members described it. Tr. 2328946 (Dr.

Molina); see alsd®X0100 (Mr. Molina describing it as a “bargain”). Defendants argue that the

low price reflects the parties’ relative bargaining power: Aetna and Humana neefied &
divestiture buyer, and Molina knew that. The government counters that it refleatskihess of
the transaction, and makes Molina more able to abandon manyqaanges, and membe(se.,
not adequately replace lost competition) while still making a profit given the madkst.o

The Remedies Guide acknowledges this possibility. It warns againsetheri® where a
divestiture purchaser is willing to buy assetadfire sale” price. Remedies Guide at 9. An

extremely low purchase price reveals the divergent interest between theegstichaser and
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the consumer: an inexpensive acquisition could still “produce something of value tocthesgeut
even ifit does not become a significant competitor and therefore wouldue the competitive
concerns.” Id. The Remedies Guide accurately captures the Court’s concern here. The emails
sent by Molina executives and board members at the time of the divesfiteezn@nt indicate
their significant concerns with the viability of the divesture. They supperinference that the
government urges the Court to draw from the low purchase price. Additional stateyrdotmh
executives indicate that Molina mightaige to withdraw from several of the divestiture counties
in short order, and instead only compete in seragactly as the Remedies Guide warns against.
See, €.9.PX0090195 ([w]here there is low membership volume or potential we might reduce
the county footprint”); Tr. 2493:2494:6 (Rubino) (confirming the same); Tr. 2403:2404:2
(Rubino) (Molina will focus on building network in 12 toier states, before 9 secotidr states);
PX0241460 (identifying “key states”); PX024845 (identifying states fdlimmediate action”).
Thelow purchase pricéhus further supports the conclusion that Molina has serious doubts about
its own ability to managall the divestiture plans but is willing to try given the low risk to the
company reflected in the bargain pridédat does not give the Court confidence in Molina’s ability
to effectively replace the competition lost by the merger.

(c) Molina’s History in the Individual Medicare Advantage Market

Molina’s history in the individual Medicare Advantage market also raiseserns about
its ability to successfully compete following the divestiture. Molina has reflgdteed to enter
the Medicare Advantage space but has not succeeded. Some of these efforts shoaldthave h
sameadvantages now subn@tias reasons whylolina will succeed. For example, Molina began
offering its individual Medicare Advantage plan in Utah in 2014. 2375:813 (Dr. Molina)

PX707 at 1where ithad a Medicaid presence for 19 years and2NPfor 8 years Tr. 2376:22
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2377:3 (Dr. Molina). Molina also launched this plan already having a relationship veitbea |
provider, the University of Utah. PX707 at 1But despite its existing brand presence, its
relationship with a provider, its claimed care management knowlgsigapacity tduild a strong
provider network, and knowledge of marketarglbrokers, the Utah plan has not been successful.
It currently hagust 400 members, and less than a 1% market share. Tr. 23888172 (Dr.
Molina). Molina presents no explanation as to what would be different for the diveptanse
compared with the Utah plan. Much of the same is true for Molina’s individual Medicare
Advantage plan in California, where Molina is headquartered, which has not succegdeda
longer offered in 2017. While past performance is not perfectly predictive of tine,ftite Court
gives some weight to Molina’s consistently unsuccessful attempts toMedicare Advantage,
particularly sinceMolina’s theories for why this attempt would be different have not been borne
outelsewhere

(d) Expert Testimony

Finally, the Court’s conclusions are consistent with those of Dr. Burns, the gow’'sime
expert on divestituresHe testified regarding when divestitures fail and when they succeed, and
concluded tht the Molina divestiture does not have the characteristics of a successtltaiie.
See generally?X0559 (Burns Report); PX0560 (Burns Reply Repoim) his view, asuccessful
health insurer has “six engines”: product development, sales ahkétmgr operations, member
management, provider management, and care management. Tr.-1233:8 (Burns). He
testified that Molina did not have anytbese nor did the ASA provide it with them. Tr. 123821
1239:7 (Burns). Although the Court finds Burns’ framework helpful in understanding the evidence
regarding the divestiture, ultimately the Court does not give significant weigist andlysis.He

acknowledged that he conducted very little analysis specific to Molina or to trestiire
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agreement.SeeTr. 1282:8-1283:18, 1285:17:286:14 (Burns). Thus, while his framework is
useful, for the most part his conclusions regarding Molina areStdt, the Court’s conclusions,
and the factors it has considered, are consistent veiimhlysis.

5. Summary

In sum, the Court finds that the divestiture would not “restore [the] competition” lost by
the proposed mergerSeeSyscq 113 F. Supp. 3d at 72; Remedies Guide at 1. Molina has
demonstrated that the divestiture is likely enough for the Court to congleher itwould
counteract the anticompetitive effects of the mergert the evidence does not show that it would.

Molina is primarily a Medicaid company. Although it has substantial experienceg
the Medicaid poplation, the Court concludes thetis experience wilhottransferso as to enable
it to be a successful competitor in the individual Medicare Advantage market. bulaastine
Court finds persuasive the evidence that Molina would struggfeut together a competitive
provider network in the available time frame. It would be especially diiffior Molina to create
a valuebased provider networkand Molina cannot effectively implement its care management
capabilities without a valubasednetwork. Internal Molina emaileveal the board, CFO, and
CEO all doubtedMolina’s ability to successfully operate the divestiture plans. Tleatpbmned
with the extremely lowpurchase price, raisgenuine concerabout Molina’s prospects for broad
success in the Medicare Advantage market. Finally, Molina’s history atoessful attempts to
expand intaViedicare Advantages telling, given that Molina has presented little explanation for
why a different result is likely now. Ultimatelghen,the Court concludes that the proposed
divestiture would not ameliorate the anticompetitive effects of the merger

F. ConclusionRegarding Medicare Advantage
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Thegovernment has established the existence of a product market for the sale of individual
Medicae Advantage plans. When viewed within that market, and based on its significant HHI
scores, the AetnBlumana merger is presumptively unlawful in all 364 complaint counties. In
further support of that presumptiothere is clear evidence thtie proposedmerger would
eliminate valuable heai-head competition between two close rivals, one of whigin@)has
been patrticularly aggressive in recent years. All of this evidesteblisheghat the merger is
likely to substantially lessen competitiodmhe companiegebuttal arguments are unpersuasive,
whether assessed individually or altogether. Government regulation of Medbeantage does
not preclude, or even substantially diminish, the likelihood of competitive harm. Ahdmeitry
by new competitors nor the proposed divestiture to Molina are likely to replacertipetition
eliminated by the merger. For all these reasons, the Court concludes thatgbeahAetna and
Humana is likely to substantially lessen competition for the sale of individuditkte Advantage
plans in the 364 complaint counties in violation of section 7.

.  The Public Exchanges

The government alleges that the effect of the merger between Aetna and Humana “may be
to substantially lessen competition” in the public exchange markets in 17 countiesida, Flor
Georgia, and Missouri. 15 U.S.C. 8 $8eCompl.{ 47. The wrinkle here is that shortly after the
complaint was filed, Aetna announced that it would no longer offexahange plans for 2017 in
any of thosel7 counties. As discussed below, the parties vociferously disagree both as to why
Aetna withdrew, and as to the legal implications of that decision. The markatidefin this
portion of the case is undisputed: each county is a separate geographic marke#xithoge

health plans is the myant product market. But that's where the agreement ends.
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This section first discusses the difference between actual competitiontdtidarsl
framework for analyzing antitrust claims) and potential competition (a fesabraced theory for
antitrust lability), and concludes that the standard method of antitrust analysis is appriogmate
After a discussion of the legal implications of Aetna’s reasons for withdgaivom the 17
counties, the Courdssessethe evidence in order to answer the ultimate question whether the
merger may substantially lessen competitionthonse markets. For the merger to lessen
competition, there must be competition to begin with. The Court finds that Aetna witiidne
the 17 counties to improve its litigation positi The Court further finds that Aetna is likely to
compete in the public exchangesonly the three complaint counties in Florida after 2017, and
that the merger may substantially lessen competition in those three counties.

A. Legal Framework

1. Actual Competition Versus Potential Competition

The government argues that because Aetna decided not to offer plans on the exchanges in
the 17 complaint counties for 2017 for the purpose of evaalityustreview of the proposed
merger, the Court should act as if Aetna had not taken this action. Instead, thengmier
proposes, the Court should look to the state of competition as it existed - 20&® Aetna and
Humana competed in all 17 countieand project forward from there. It relies on a line of cases

begiming with United States v. General Dynamics Corp., 415 U.S. 486;08041974), that

explain that a company’s pesterger behavierspecifically, decisions not to engage in
anticompetitive activities while under government scrutingy a weak predictor of vather it will
engage in anticompetitive actions in the future. This is for the “obvious” reasorothphaimies
could “stave off [enforcement] actions merely by refraining from agye$s anticompetitive

behavior when such a suit was threatened or pendi@gri. Dynamics415 U.S. at 504-05.
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The companies, in contrast, argue that regardless of why Aetna chose neit pbaoi§ on
the exchanges in the 17 complaint counties in 2017, once the decision was made, that was the ball

game3® They rely on the observation_in International Shoe Co. v. FTC, 280 U.S. 291, 298 (1930),

that an “acquisition will not produce the forbidden result if there be nepsting substantial
competition to be affected.”_Int'l Shoe, 280 U.S. at 298. Rather, they argue,dAéedns is not
offering plans orexchange in 2017, the only possible lens through which the government could
prove antitrust liability is the theory of “actual potential competitiorSée Defs.” Proposed
Findings & Conclusions at 161. “Potential competit is two separate theories: “perceived

potential competition” and “actual potential competitioklhited States v. Marine Bancoygl18

U.S. 602, 63-625 (1974)see alsdewis A. Kaplan, Potential Competition and Section 7 of the

Clayton Act, 25 Antitrust Bull. 297, 2989 (1980) (explaining doctrines). The perceived potential
competition theory posits that if market participants believe that a firm outside of tketnsa
likely to enter, that perception can have a procompetitive effect on the market (vdretbethat

firm is actually likely to enter)SeeMarine Bancorp.418 U.S. at 62425;United States v. Falstaff

Brewing Corp., 410 U.S. 526, 537 (1973) (adopting doctrine). Thus, if the outside firm merges
with a market participant, the elimination of that threat of entry can substantiafignle

competition. _Marine Bancorp., 418 U.S. at 624. The actual potential competition theory

asserts that a merger of a firm outside of the market with a firm inside of thetmarke
substantially Issen competition if the outside firm would have entered the mamketay absent
the mergerld. at 625.Whether actual potential competition is a viable theory of section 7 liability
has not been answered by the Supreme Cddirtsee alsdaplan, supg, at 300-01. Indeed, the

companies contend that it is a discredited legal theory, and thus the necegdimation of

36 The companies, of course, alsmtendhat Aetna’s decision was nmiadeto improve its ligation position.
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adopting that framework here would be that the government’'s case $mkDefs.” Proposed

Findings & Conclusions at 161. Additialhy, the companies argue that General Dynaianckits

progeny are inapplicable because those cases are concerned wittepgest conduct, whereas
the conduct here is praerger. Id. at 152-57.

Neither side’s analysis of the law is completely persuasive. Luckdycdlse law itself
provides clearer guidance. The core question remains whether the proposed mregrger
substantially lessen competitionSee 15 U.S.C. § 18. Antitrust law is concerned with a

“‘company’s future ability to compete,Gen. Dyrmmics 415 U.S. at 501, and deals in

“probabilities, not certainties,” Brown Shoe, 370 U.S. at 323. While there can be no substantia

lessening of competition if there is no festing competition to begin witlkgelnt’l Shoe, 280
U.S. at 298, the case law does not support defendants’ approach of viewing competition as an on-
off switch where a merging party can simply switcbff entirely by withdrawing from a market
(potentially temporarily). Rather, courts routinely view competitors tlagtmave ae foot in and
one footout of the markets actual competitors, and evaluate the anticompetitive effects of a
merger using the standard tools of antitrust analysis. Supreme Court casesngjsbes‘actual
potential competition” doctrine describe auation wholly unlike the one present here, and thus
are not the appropriate framework for evaluating this case.

Other courts, including the Supreme Court, have viewed competitors who were thargina

in the market as “actual competitors.” This line of salsegins withUnited States v. El Paso

Natural Gas C0.376 U.S. 651 (1964). There, El Paso purchased Pacific Northwest Pipeline

Corporation. Id. at 65253. In simplified terms, El Paso had a contract with the primary gas
distributor for Southern California, effectively blocking Pacific Northwast of the market.d.

at 654-55. But Pacific Northwest had competed for that contract (unsuccesahdlyiad made
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other efforts to break into the California market in the pddt. The Courtaralyzed El Paso’s
acquisition of Pacific Northwest as a merger between actual competitbey, tiadn a merger

between one competitor and one potential competitbrat 653-662 see alsdMarine Bancorp.

418 U.S. at 623 (stating that Pasowas an actal competitor, not potential competitor, case).

Two other cases from courts of appeals are instructiv&olypore International, Inc. v.

ETC, 686 F.3d 1208 (11th Cir. 2012), the Eleventh Circuit considered whether a battery parts
manufacture{Microporous)was in the automotive battery market, or only in the motive battery
market (motive batteries are used in industrial machineBglypore Int’| 686 F.3d at 1211.
Microporous had made numerous attempts to enter the automotive battery pketsimacent
years, including beginning contract negotiations with one buyer and entering aandororof
understanding with anotherld. at 1212. But at the time that Microporous was acquired by
Polypore it was not actually selling any products in the autawedbattery market.ld. at 1211.
The court rejected Polypore’s argument that Microporous should be analyzed as mlpotent
competitor, not an actual competitdd. at 1213-16. It explained that, as Bl Paso although the
“acquired company had not actually sold [any products] in the market,” section 7 ierfoedc
with probabilities, not certainties.’Id. at 1214. Moreover, Microporous was already selling a
similar product in the motive battery market, and had taken actions to try to shiftdthact line
into the automotive battery market for the futeiedicating that it was actually a competitor in
the automotive battery market despite not yet making any sales in that nidrle¢t1214-15.

The Ninth Circuit reached a similar conclusion icege that has some echoes of this one.

In ETC v. Warner Communications, Inc., 742 F.2d 1156 (9th Cir. 1984), Wdheeparent

company of three record labels, proposed a joint venture and partial merger with Polygram

Records, a smaller record comparg. at 1159. Polygram argued that it “intend[ed] to leave the
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distribution market due to economic necessifyind thus the merger could not have an
anticompetitive effect.ld. at 1164. The court rejected this theory, holding “that a company’s
stated in¢éntion to leave the market . . . does not in itself justify a merderdt 1165.

The companies’ favored line of authoritywolvesentirely different scenarios. They urge

this Court to applyMarine BancorporatioandFalstaff Brewingnstead. These sas discuss the

potential competition theory of antitrust liability.

Aetna and Humana argue that the actual potential competition theory is the dgimakeg
lens through which to analyze the government’s case. But that ignores the flaetsvaf Spreme
Court cases discussing the doctrine and how far distant they are from theosaehand. In

Marine Bancorporatigrthe Supreme Court considered Marine, a bank with locations in the Seattle

area, that proposed acquiring Washington Trust Bank, a bank with locations only pokas&

area. Marine Bancorp., 418 U.S. at 6d%/. Marine never had any locations near Spokane, had
never attempted to enter the Spokane market, had no plans to do so, and under state law, it would
have been nearly impossible for it to enter the Spokane market de ldoab.624-639 Hence,

the Court held that even assuming the actual potential competition doctrine isheakdytas no

section 7 violation.Id. at 639.

Falstaff Brewingorimarily concerned perceived poteh entry, which is not at issue here.
SeeDefs’ Proposed Findings & Conclusions at 161 (specifying “actual potential d¢iiope
theory”). In that case, Falstaff, a beer brewing company with a presemss the nation but not

in New England, acquiteNarraganset, a local New England brewery. Falstaff Brewit@U.S.

at 52729. The district courfound that Falstaff had decided not to enter the market de novo

regardless of the acquisitiond. at 536-31. It did not consider the government’'s @éved

37 Polygram was not asserting thailing company” defense, which is an affirmative defense to a se¢tion
violation. Id. at 1164 (citingnt’|l Shog 280 U.S. at 302).

119



potential entrant theoryld. at 532-33 The Supreme Court explicitly did not reach the question
whether the actual potential competition theory is valid, but instead remandeddattice court
to consider the perceived potential competition thetatyat 537-38.

The facts herare unquestionably much closer to thosEliRase Polypore andWarneg

than to those iMarine BancorporatiomandFalstaff Brewing. None of the cases are on all fours

with this one—indeed, it is hard to imaginbdre could be such a case given the idiosyncrasies of
the health insurance markebut El Pasoand its ilk are closer in relevant ways. Here, like
Polygram’s past participation in the markeWMarner Aetna offered health insurance plans in all
17 of the challenged markets in 204r&d before. Like Microporous Polypore Aetna continues
to offer very similar products in adjacent marketsoth geographically nearby (plans on other
public exchanges) and conceptually nearby-¢affhange plans in all 17 cdies, seeTr.
1465:1215 (Kelmar)). And similar to Pacific Northwest il Paso there are indications that
Aetna will once again attempt to compete in the challenged markets in the near fiitize
undisputed that Aetneould compete in those markets after 204&eTr. 1541:716 (Mayhew),
and that at the time the merger agreement was entered and the complaint was fiteplafetd
on competing in those markets in 2017 and subsequent geaPs5{0112 at 10.

This case is wholly unlike the facts described/limrine Bancorporation, where state laws

blocked Marine from competing in the market of the firm it sought to acqMugeover, neither
Marine nor Falstaff ever had a market presence in the relevant geographic-rtlagketason for
their respetive acquisitions was to expand into a new geographic mafikhbtch is just the

opposite of Aetna and Humana, which both had a market presence in the 17 countie20tr6ugh
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Regardless of why Aetna withdrew from the public exchanges in the 17 countiedhithen, t

case ixloser toEl Pasathan toMarine BancorporatiomandFalstaff Brewing®® The Court will

therefore employ the standard tools of section 7 analysis to ascertaifetiie ef the proposed
merger on future competition, and determine whether the proposed merger withsalbstassen
competition in the challenged marketSeeBaker Hughes908 F.2d at 988 [p]redicting future
competitive conditions . . . calls for comprehensive inquiry”).

Where the government has alleged that Aattal intentionallyin orderto evade judicial
review, it would be especially inappropriate to apply a legal framework thatdvimit judicial
inquiry. Courts appropriately guard their ability to ascertain theahfaats at issue, rather than

allow a pary to thwart judicial review through its own machinatiorgee, e.g.United States v.

W.T. Grant Co., 345 U.S. 629, 632 (1953) (“voluntary cessation of allegedly illegal condsict doe

not deprive the tribunal of power to hear and determine the case” becausts have rightly
refused to grant defendants such a powerful weapon against public law enfdifebhaited

States v. TranMissouri Freight Ass’n 166 U.S. 290, 309 (1897) (“The defendants cannot

foreclose [the public’s] rights [under the Shermaat]Ay any such action as has been taken in
this case.”).Employingonly the lens of the actual potential competition thé@mewould prevent

the Court from undertaking its obligation to conduct a close analysis of thisefféloe proposed
merger orfuture competition. That would create incentives for firms to take similar acti¢ing in
future to evade antitrust review. This, then, is an independent reason not to adopt tmesdmpa
view that the only relevant legal framework is one of actualnpiaiecompetition.

2. Whether Aetna’s Reasons for Withdrawal Matter

38 The Court expresses no opinion on whether actual potential comptitionableantitrusttheory.
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Once the Court’s analysis is guided by Bié>asdine of cases, the framework for how to
evaluate the implications of Aetna’s reasons for its withdrawal from the eyefhidar 2017
becomesclearer. The ultimate question is whether the merger may substantially lessen
competition on the public exchanges in the 17 counties. Again, for competition to be lessened,
there must necessarily be competition to begin weelnt’| Shoe, 280 U.S. at 298. Thus, there
can be no lessening of competition for 2017. The Court will not adopt the government’s proposed
approach of simply ignoring the reality that Aetna is not offering plans for 2017 nelthant
markets, and pretend that the facts avedn as they were in 2016.

But the Court is not limited to looking just at 2017. Analyzing the anticompetitiveteffe
of the proposed merger necessarily “focus[es] on the fut@eeBaker Hughes908 F.2d at 991.

None of the cases cited by eitharty indicate that the analysis is limited to one year. Indezd,
case identifies specific timeframe at all, and even the defendants do not argue that the Court is
limited to considering only one year. While predictions too far in the future riskribeg mere
“ephemeral possibilities Falstaff 410 U.S. at 563, an assessment that only loaiseayeafails

to determine “the probable effect of the merger upon the future as well as the pigsarnthe
Clayton Act commands the courts . . . to exaiiBrown Shoe, 370 U.S. at 333. Rather, the
proper timeframefor evaluatingthe effects of the merger on future competition must be
“functionally viewed, in the context of its particular industr$séeBrown Shoe, 370 U.S. at 321
22. In the health insurance industry, firms routinely plan more than one year otiteawidence
the Court heard about a firm’s future behavior and the competitive effects of thabbeipplies

not just to the following yearSee, e.9.PX0324 (“Vision 2020,” Aetna’s fie-year plan including

Humana acquisition)While the Courineed notspecify the exact time frame for considering the
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competitive effects of the proposed merger, it must &d018, 2019%nd 202Mecause the firms
make business decisions and projecioverthat time frame.

The question then becomes whether Aetna will compete in the 17 counties aftearzD17,
whether the merger will substantially lessen that competition. “Predictinge fatumpetitive
conditions in a given market, as the statute pratedents require, calls for a comprehensive
inquiry.” Baker Hughes908 F.2d at 988. One piece of evidence is the fact that Aetna chose not
to compete in the 17 complaint counties in 2017. If that decision was made for sound business
reasons, the Court might consider it to be powerful evidence that Aetna would not compete in
those markets in 2018 and beyorf8ut if that decision was made improveAetna’s litigation
position, then it would be weak evidence of Aetna’s likely future conduct. TherS8apCourt

has recognized this simple propositicBeeGen. Dynamics415 U.S. at 50495. Lower courts

have as well, and have expanded it to include evidence that “eogldbly be subject to

manipulation.” SeeChicago Bridge & Iron Co. v. FTC, 534 F.3d0, 435 (5th Cir. 2008) (some

emphasis omittedHosp. Corp. of Am. v. FTC, 807 F.2d 1381, 1384 (7th Cir. 1986) (“We agree

with the Commission that it was not required to take account of aapgatsition transaction that

may have been made to improve [defendant’s] litigating positioge®; alsdJnited States v.

Bazaarvoice, In¢ No. 13cv-00133WHO, 2014 WL 203966, at *73 (N.D. Cal. Jan. 8, 20%4).

The companies argue that these cases are inapposite because they concern adnmzoatt

3% The parties spwl significantpagesarguing about the import of FTC v. Libbey, In211 F. Supp2d 34
(D.D.C. 2002). That case is only marginally relevantLibibey, the merging parties revised their agreement after
the FTC decided to seek an injunctioridentifya proposed divestituia an attempt to alleviate some of the FTC’s
concerns. 211 F. Supp. 2d at 42 n.21. The court noted thegvis®ns werenot an attempt “to evade FTC and
judicial review,” but rather to alleviate anticompetitive effects of thegere Id. at 46. Like the proposed divestiture
to Molina in this case, the parties’ there attempted to alleviate the anticompefitees of the merger through a
divestiture, and that proposed divestiture was then reviewed byuhe @teLibbey court likewise noted that some
parties might revise an agreement in an “unscrupulous|] attempt to jadaithl review and FTC review,” but did
not discuss how it would approach that problem given that it did not @esd. at46n.27. ThusLibbey provides
little guidance concerning the propgrproactere
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mergerrather than after merger was agreed to but before it was consummated, as &slileescas
That is a distinction without a differenc€hesecases embody the commeanse proposition that

a firm’s behavior undertaken with the aim of persuading a court or the govermgarding the
legality of a merger may not be predictive of how that firm will behave oreedurt or the
governmentireno longerengaged This holds true whether the actions in question are after the
merger was announced or after it was consumnfdted.

Thus, the Court considers the fact that Aetna is not offering plans in the 17 complaint
counties in 2017 as one piece of evidence about whether Aetna will offer plans in the 17rtomplai
counties in 2018 andeyond The Court will givethat evidence the weight it deservegss if
Aetna withdrew for the purpose of improving its litigation position; more if Aetnadneth for
sound business reasons. Ultimately, if the Court finds that Aetna is likely toptsfes on the
exchanges in anyf the 17 complaint counties in 2018 and later, then the Couidssiédss/hether
the merger would substantially lessen competition in any of those counties.

B. Analysis

1. Aetna Withdrew From the Complaint Counties to Improve its Litigation Position

Based orthe facts presented at trial, the Court finds that Aetna withdrew from the 17
complaint counties for 2017 at least in part for the purpose of improving its litigatidioposi
There issignificant evidence-primarily in the form of contemporaneous emaiaong senior
Aetna executives-that Aetna thought of the 17 complaint counties as one and that it

withdrew from those 17 counties to improve its position in this lawsuit. The compaessted

40The HartScottRodino Act of 1976, 15 U.S.C. § 18a, requires firms to alert the Departmarstiokland
the FTCbefore certain mergers are consummated, and allow time for the governmarduot an investigation and
seek an injunction preonsummation.SeeBazaarvoice2014 WL 203966, at *75 (explaining effect of Act). Pre
and postmerger suits are routinely analyzed identically. See, Bajker Hughes908 F2d at 987 (relying on pre
and postmerger cas@sH&R Block, 833 F. Supp2d at 5352.
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evidence of how unprofitable the public exchanges around the country were, and argueththat A
withdrew as a business decision. But while that evidence tends to show that Aetna had good
business reasons for reducing its exchange footprint across the country, it cieswnibiat Aetna
withdrew from these specific counties for business reasons.

A review of the timeline is a helpful place to start. The key dates to keep in raiddlgr
21, 2016, when the complaint was filed, and August 15, 2016, when Aetna announced that it would
not be offering orexchange plans for 2017 in 11 of the 15 states where it had participated during
2016. Prior to filing the complaint, DOJ conducted an investigation. Duratdithe, Aetna
executives had multiple meetings with both DOJ and HHS, where Aetna contiestiohsuit
with its future participation in the exchanges. Also prior to the complaint beidg diigrting on
July 9, 2016, a team of senior Aetna executives was considering Aetna’s futuieataosti in the
exchanges across the country. It is the intetoalments and emails that this team produced that
are ultimately the most illuminating.

(a) Public Exchange Participation as Connected to the Merger

Aetna and its CEO, Mark Bertolini, have long been supporters of the public exchanges.
Tr. 1350:13-19,Tr. 138:21-1387:5 (Bertolini). Bertolini believes that “every American should
be insured,” and that doing so through the exchanges is a good business opportunity. Tr. 1387:4—
5, 1351:122 (Berolini); PX0112 a4 (Aetna Q1 2016 earnings call); PX0162 at 6 (A€p3a2015
earnings call). He has consistently expressed a desire for Aétmavtoa seat at the table” and
to help ensure everyone is covered. Tr. 147395(Kelmar); Tr. 1387413, 1390:942
(Bertolini).

During the investigation but before the comptanas filed, Aetna tried to leverage its

participation in the exchanges for favorable treatment from DOJ regardipgojpesed merger.
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On May 11, 206, Bertolini was deposed in DOJ’s investigation. At that deposition, Aetna’s
counsel stated that if Ash was not “happy” with the results of an upcoming meeting regarding
the merger, “we’re just going to pull out of all the exchanges.” Tr. 13%8:@ertolini). Bertolini
affirmed his counsel, stating “Nice.” Tr. 1353:15-18 (Bertolini). The next day, BeytBtewen
Kelmar (Aetna’s Executive VP and Bertolini’s Chief of Staff) and HHS Sagr&ylvia Burwell
(among others) had a meetin@.here,Kelmar told Secretary Burwell that if the merger was
blocked, Aetna “would likely have to revisit its plaios and presence on the public exchanges.”
Tr. 1354:26 (Bertolini); Tr. 1453:1223 (Kelmar); PX0134 at 7 (Aetna’s third response to
interrogatories).In aphone call on June 15, 2016, Bertolini told Secretary Burwell “if, by chance,
you get a reacbut from the DOJ about us as a candidate for this merger, | would appreciate a
good word for all that we've done with you.” Tr. 1356:23 (Bertolini);see alsd®X0134 at 7.

In preparation for that call, Kelmar sent Bertolini talking points that drewaeection between
Aetna’s patrticipation in the exchangasdthe merger more explicitly, stating: “By getting this
deal done, | can make the commitment that we will expand our exchange footprint and continue
to take a leadership position on expanding thieilevaf exchanges to a greater part of the
population,” and, conversely, “[i]f we can’t get to a good path forward on thishkedireakup

fee of 1 billion dollars will significantly impact our business model and have senyetaugh
consequences for us and the market.” PX0113; Tr. 1454:18-1456:2 (Kelmar).

Ultimately, Bertolini expressed this sentiment in a July 5, 2016, letter to (Bl
forwarded to Secretary Burwelfhere he stated: “if the DOJ sues to enjoin the transaction, we
will immediately take action to reduce our 2017 exchange footprifwe would also withdraw
from at least five additional statesndif the merger is blocked, “we believe it is very likely that

we would need to leave the public exchange business entirely.” PX0117 at 2; Tr. 2357:19
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1358:24,Tr. 1359:26-1360:1 (Bertolini); PX018. Bertolini expressed a similar sentiment in a
later email with Ron Williams, the former CEO of Aetna, after the complaint was \iileere he
wrote that “the administration has a very short menadygolutely no loyalty and a very thin skin.”
PX0131; Tr. 1365:221366:1 (Bertolini). When asked during his depositidmat he meant by
that, Bertolini explained that “it was about my involvement in helping them get thedAkfier
Care Act structured amaroperly done. And so that was our feeling was that we were doing good
things for the administration and the administration is suing us.” Bertolini Oct. 11, 2§16 D
127:20-128:6admitted aflr. 1367:9—15Bertolini).

This evidenceshowsthat Aetna ad its CEO, Bertolini, viewed participation on the
exchanges as closely connected to D@ttamptto block the merger. Bertolini believed that DOJ
should not block the merger in view of Aetna’s role in advancing the ACA and participating
exchangesand Aetna was willing to offer to expand its participation in the exchanges iflidOJ
not block the merger, or converselyas willing to threaten to limit its participation in the
exchanges if DOJ did. This is persuasive evidence that when Aetna latnewitinom the 17
counties, it did not do so for business reasons, but instead to follow through on the threat tha
made earlier.But the most persuasivevidenceis yet to come-internal Aetna documents and
emails showing the factors that went intodéxisioamaking process.

(b) Aetna’s DecisiorMaking Process

Starting in early July, Bertolini convened a team of senior executives to evaketaa’s
participation in the exchanges. Tr. 1360:27, 1362:51363:17 (Bertolini). This was prompted
by informdion that Bertolini received on July 9 that Aetna had suffered large seconerdosses
in its public exchange business. Tr. 1362% (Bertolini). The team included Karen Lynch,

Aetna’s PresidenSean Guertin, Aetna’s CFO, Jonathan Mayhew, the beAdtna’s exchange
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business, Fran Soistman, Aetna’s Executive Vice President and head of govtesemies,
Kelmar, and Tom Sabatino, Aetna’s General Counsel. Tr. 1368:Bertolini); Tr. 1476:13
1477:6 (Lynch). This team ultimately put togetheretf recommendations regarding how to
reduce Aetna’s exchange footprint that Bertolini approved without alteratiordiAungust. Tr.
1449:21-1450:8 (Bertolini); Tr. 1473:23-1474:1 (Kelmar); Tr. 1497:19-24 (Lynch).

The day the complaint was filed, Aetna employees were instructed to gatheratbor
regarding the 17 complaint counties. PX02BD. The team evaluating Aetna’s exchange
participation jumped into action as wellhe following daySoistman wrote in an email: “By the
way, all bets are oftn Florida and every other state given the DOJ rejected our transaction.”
PX0121106. Later, havrote to Kelmar: “l also need to share with you what I've learned about
the 17 counties in the DOJ’s complaint. We have a very narrow window of opportuaffedt
changes in footprint particular with the off exchange business.” PX6322 Soistman forwarded
that email to Lynch saying: “I need to share with you what | learned duringemaying. Did nat
want to involve you officially as it may get ugly.PX0122638. The following day, July 23,
Kelmar asked Soistman: “Do the counties in the suit overlap with Humanarg ss;ouncement
of withdraw [sic]?” PX0124626. When Soistman responded that “Humana remains in all 17
counties,” Kelmar wrote: “Thethat makes it easy we need to withdraw from those.” Px0124
626'%; Tr. 1460:161461:6 (Kelmar). At the same time, Kelmar told Lynch: “Most of this is a
business decision except where DOJ has been explicit about the exchange magketae THiave

no choice.” PX0125; Tr.1462:4-13 (Kelmar). Lynch responded: “Agree.” PX0125.

41 OnJuly 21, 2016, Humana announced that it would only offeexaiange plans for 2017 in 11 states
rather than the 15 where it offered-exchange plans in 2016Humana’s announcement did radfect any of the
counties identified in the complaint, and there is no allegation that Husnd@aision was related to this litigation.
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The following day, the team took steps to update their recommendations to include the 17
complaint counties, without a business analysis of the exchanges in those locaaghswént
Lynch a draft document entitled (in part) “Strategic Options for 2017 Footprint.” PX&1£6
PX0127; Tr. 1481:91483:1 (Lynch); Tr. 1505:1322 (Mayhew). Lynch responded, asking:
“Does this include the 17 places in the DOJ complaint[?]” PX0127; Tr. 1483:2—-11 (Lynch).

In responseMayhew began what would become a series of emails where Aetna executives
tried to conceafrom discovery in this litigatiothe reasoning behind their recommendation to
withdraw from the 17 complaint countiedayhew explained “I was told to be careful about
putting any of that in writing. | will have the attorney client privilege cctbioyorrow.” PX0127.
Mayhew acknowledged at trial that he was told to include the reference regitbent privilege
So as to prevent these documents from being produced in this litigation. Tr. 75088/ew).
He agreed that the purpose of shielding these docunmast concedilow Aetna was handling
the decisions about its exchange footpri@eeTr. 1509:7#11 (Mayhew). Lynclalso relayed to
Soistman the same concern. She told Soistman that bcc’'ing her on an email “doeset’t {het
document because “it shows on the scan,” which she explained referred to the scan “tney do f
discovery.” PX0125638; Tr. 1489:241491:24 (lynch)??> Mayhew acknowledged Aetna
executives instructed each other to call, rather than email, to avoid creatniitea tail that
could be revealed in discovery. Tr. 15027 (Mayhew); PX012:5638 (“Best we talk live.”);
PX0124 (“Can you take another quick call?”).

Despite these efforts, relevant documents were revealed in discovery. Oy, Sutgla

24—after conferring with Soistman, Kelmar, and LyrelMayhew instructed his team to update

42 At trial, Lynch explained that this statement expressed her concernetra ghould be transparent in its
decison-making process, rather than reflecting an attempt to shield its denisiking process frordiscovery Tr.
1491:23-24 (Lynch). The Court does not credit this explanation.
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the document reflecting options for Aetna’s exchange footprint with the 17 counti€sl2®X
987; Tr. 1509:121511:18 (Mayhew). The newly updated document not only recommended
exiting all 17 complaint counties, but also broke them out as a separate bulletgtberttitan
including the counties (or states) inist With othersthat the team recommended exitin§ee
PX0129243 (stating “Exit targeted service areas (17 counties in total; 3 statesiipcuinent

from August 2, 2016 reflected this same difference in how the 17 counties wer, tteatpared

with how every other geographic market was treated. In this summary spreadshebirggone
potential scenario for Aetna’s exchange footprint moving forward, a series &f atatagegions

are listed, followed by one entry for “17 Counties.” PX0130 at 4.

Other documents and testimony also indicate that the team of executives did noteevaluat
the profitability of the 17 counties in the same maraweitdid for the other states from which
Aetna was considering withdrawing. Lynch testified that the team assessed the profitability
of Aetna’s individual business in the 17 complaint counties. Tr. 1498tynch). Had they done
so, they would have seen that Aetna chose to withdraw from some profitable states/and st
some unprofitable onesSeeDX0009002. Aetna chose to remain-erchange in Delaware,
lowa, Nebraska and Virginiaall projected to be nprofitable for 2016-yet withdrev from
Florida, which is projected to be profitable-exchange. DX000902. In fact, Florida is
projected to be unpridhble offexchange, and only profitable overall because of the strength of
its onexchange business. DX00092; Tr. 2758:62759:1 (Guertin). Florida was Aetna’s third
most profitable state for its eexchange business in 2015 and the first half of 2016. Tr. 2756:14
2757:18 (Guertin); DX000902. (Both Missouri and Georgia were projected to be unprofitable

for 2016, orexchange and overall. DX00@®2). Ultimately, the team recommended to Bertolini
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that Aetna withdraw from Florida, Georgia, Missoundeight other state4® Tr. 1497:1218
(Lynch). Bertolini adopted this recommendation without change. Tr. 144B180:8 (Bertolini)

The inescapable conclusion from these contemporaneous emails and documents is that the
Aetna team making recommendais to Bertolini did not view withdrawing from the 17 complaint
counties as a business decision. Rather, it saw the other potential withded@shs business
decisions, but there was “no choice” about these 17 counties. The emails betw&earSois
Mayhew, Kelmar, and Lynch demonstrate that each of them viewdd tt@unties as a separate
blocfrom the other locations under consideration. The documents regardiregtimemendation
to Bertolini reflect the same dichotomy between the 17 complaint counties (includedrf
business reasons) and the other s{@e&ided for business reasons). Lynch’s admission that the
team did not consider the profitability of those counties strongly supports thenicdaihat Aetna
withdrew from them for litigatin-related reasons. And for the Floridaexchange markets, the
underlying data regarding profitability supports this inference as welted¥er, although seeking
advice of counsel and protecting documents undeattbeneyclient privilege does not byself
indicate malfeasance, repeated efforts to conceal a paper trail about this dweisiog process
(rather than to actually seek legal guidance) do give rise to such eenode Collectively, then,
the evidence provides persuasive support for the conclusion that Aetna withdrew from the
exchange markets in the 17 complaint counties to improve its litigation position. olinedGes
not credit the minimal efforts of Aetna executives to claim otherwise.

(c) The Florida Market President’s Reaction

The reaction of Christopher Ciandetna’s Florida Market Presidertwho was not

involved in the decisior-demonstrates how far outside of normal business practice this decision

43 Due to time constraints, Aetna believed tiat wanted to withdraw fromhiose 17 counties, it needed to
withdraw from those three states entirelnd so, the team recommended it doBo 1518:121519:2 (Mayhew).
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was. Hewrote to Mayhew on August 4: “Really disappointed we are pulling the plug on Florida
PX0132565. Ciano followed up with “I just can’'t make sense out of the Florida decision . . .
Never thought we would pull the plug all together. Based on the latest run iate. date are
making money from the eexchange business. Was Florida’s performance ever debated?”
PX0132565. Mayhew responded with a request to discuss via phone “instead of email.” PX0132
565. As Mayhew explained in court, these requests for phone calls were an attempt to avoid
leaving a paper trailTr. 1509:741, 1508:37 (Mayhew) Ciano’s reaction to Aetna’s decision
underscores that it was not a business decision. He specifically idahtfi€dorida is profitable,
and that withdrawing from the whole state (rather than from underperformingesyuot less
profitable offexchange products) was nevealy discussed. Mayhew makes clear in his response
that he does not want Aetna’s reasons to be known to DOJ.

(d) Aetna’s Explanation That It Made a Business Decision

Aetna argues that it in faotade a business decision to withdraw from the exchanges in
the 17 counties for 2017. Aetna notes that it has been losing money in the public exchizetge ma
nationally. It contends that there are structural problems that explaiaritifhat are unléy to
be fixed. And although until recently Aetna believed it was worth it to accept atsimartess in
this product line (assuming it would eventually turn a profit), the financial intowmeeceived in
July changed its perspective. This, Aetna argues, explains Hartawnd and ultimate decision to
withdraw from 11 statethatinclude the 17 complaint counties.

Aetna has been losing money on the exchanges since the beginning. In 2014, Aetna
predicted it would lose $70 million, and instead BBEDO million. Tr. 2672:182673:23, 2675:9—
15 (Guertin). Nevertheless, it concluded it would “keep going forward” debpitedses, because

it expected that a new market would be unprofitableafomitial period Tr. 2672:1-82673:23,
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2675:9415 (Guertin); DX0038.For 2015, Aetna projected a $100 million profit, but ultimately
lost $131 million. Tr. 2680:14£0, 2694:2623 (Guertin). However, Aetna was more optimistic
for 2016. Because the exchanges were so new, Aetna’s profit projections andqohanfqr
2014 and 2015 were largely guesswork; but going into 2016, it had claims data and therefore
expected to be able to make ma@ccurate predictions. Tr. 2689:28905 (Guertir). Aetna
expected to make a “modest profit” in the exchanges in 2016. Tr. 2689:18 (Guertin).

In part,Aetna and Humana attribute thferancial loss to features of the exchange markets.
For example, the requirement that all individuals purchase health insurance eavasatesigned
to ensure that the pool of individualé o purchased insurance on the exchanges included both
healthier individuals who might be tempted to forego insurance, as well asisdiketuals. See
Tr. 1830:1#19 (Broussard); Tr. 2675122676:9 (Guertin); DX0019-005;cf. Tr. 2617:16
2619:3 (Counihan). But because the penalties for failing to purchase insurance \weydoset
many individuals paid the penalty rather than paying for insurance. DX@U4Jr. 2676:2-9
(Guertin). Thus, the pool of individuals purchasing insurance was, on the whole, sicker (and
therefore costlier) than expected. DX0004; DX0019-002; DX0032611.

The exchanges also include three programs designed specifically to enslitg istéte
marketplaces, known colloquially as the “three Rs” risk adjustment, riskdo, and

reinsurance. As Kevin Counihan, the CMS official responsible for overseeing thie publ

4 There are other attributes of the markets thatpénties essentially agree, contributed to this costhiar-
expected pool of insurance purchaseFor example, under the “Keep What You Have Program,” consumers who
purchased insurance pf&CA were able to keejt, and thus did not enter the exchange markets. These consumers
were largely healthier (in part because,-pf@A, individual insurance was only available to relatively healthy
individuals). SeeTr. 2674:9-2675:6 (Guertin); Tr. 1379:20380:10 (Bertolini); Tr. 1829:211830:4 (Broussard);
DX0150001. Part of this program expires at the end of 2017. 2vA0:252741:17 (Guertin); Tr. 14365
(Bertolini). Likewise, CMS adopted relaxed rules permitting consurteeqsurchase insurance during “special
enrollment periods” outside of the annual open enroliment period. Tr. 3820(Broussard); Tr. 1373:4%374:16
(Bertolini); DX0302011; DX0019005. This functionally allowed consumers to buy plans when theysigkand
cancel them when they were healtlyeeTr. 1830:5-12 (Broussard).CMS has recently tightened these rules. Tr.
1433:2-22 (Bertolini); Tr. 2650:92651:1 (Counihan); DX015802.
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exchanges, explained, both risk corridors and reinsurance were designed to beryerthexa
expired at the end of 2036because they only compensate fordtigiculties in accurately pricing
insurance and predicting the risk pdot a new market Tr. 2615:2325 (Counihan). The risk
corridor program was designed to limit insurers’ losses and gairgcount for inaccuta
premiumsetting when insurers did not have sufficient data to properly price their plans. DX0547
003. The reinsurance program was designed to protect insurers who incurred unexpegtedly
claims costs for individual enrollees who had higtimanexpected medical costs. Tr. 261318
21 (Guertin). The risk adjustment program is the only one that continues to @femai916. It

is designed to spread risk among insurers by subsidizing insurers with-tbi@mkarverage
members through payments fransurers with healthiethanaverage members. Tr. 267114
2672:13 (Guertin). However, it is a zesom program; thus, if all insurers have an overall
membership that is costliihanexpected, there are no funds to distribugeeTr. 1375:9-21
(Bertolini).

But Congress has not funded these programs as expected, and therefore CMS has not paid
out theanticipatedamounts due to insurersncluding Aetna—under thes@rograms. FoR2014
insurers as a whole requested $2.87 billion, but CMS only paid &86@n. Tr. 2612:13+20
(Counihan). CMS has not made any risk corridor payments for 2015 or 2016. Tr. 26¥3:12
(Counihan). For Aetna specifically, in 2015 it learned that CMS would only pay $12.5 million of
the $100 million riskcorridor payment that Aetna was due for 2014. Tr. 2682@82:11
(Guertin); DX0003007 (“Unlike many competitors, Aetna showed early and prudent caution
regarding the [risk corridor] program and never booked an accrual.” (emphaged®mit

This evidence persuasively explains some of the reasons that Aetna was lmsaygam

the exchanges. CMS officials do not contest Aetna’s description of how thesanpsagork, and
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at least in broad terms, do not contest the specific failings of these progba®sr. 2591:8
25924, 2610:1215, 2623:818, 2625:232626:24 (Counihan). Moreover, CMS officials do not
contest that as a result of these features of the exchanges, several irssliadredtdy or were
planning to reduce their exchange footprint moving forward. DX0067 (@&Wd&inistrator
acknowledging “there’s a real possibility that the 2015 numbers are bad and the 20E8snumb
won't be better”); Tr. 2592:11-2597:16 (Counihan).

But thesefailings of the marketplaces existed before Aetna chose to withdraw from the
exchanges August 2016. In fact, as late as July 19, 2016, Aetna was considering expanding into
new exchange markets. In April 2016, Lyranid Guertin told investors that Aetna has a “very
good” and “solid cost structure” in Florida and Georgia. PX0112 at 10. In June 2016, Aetna’s
Operating Committee considered additional investment in Florida and Georgi274B.23
2749:2 (Guertin)see alsd?X0208-029July 6 email discussing the samélso in JuneAetna
was compiling a “large” list of states foogsible expansion in 2018. Tr. 1505t8 (Mayhew);
PX0264-121see alsd®X0259733 (March 2016 Aetna strategy documeri}.that time ,Aetna
“‘Remained Committed to a Measured MMear Approach to our Participation on Public
Exchanges.” PXQl6-198 (circulated on June 29, 201&)e alsd®X0221-433, -435.

Aetna explains its abodiace in August of 2016 as a response to financial information it
received at the end of the second quarter of 2016. On June 30CR036eleased the 2015 risk
adjustment report. Tr. 2723:2724:9 (Guertin); DX019202. From that report, and industry
data received from a consultant between July 8 and 11, Aetna learned that itat@xdect any
relief from the riskadjustment program for the 2016 plan year. 2Ii20:16-2728 (Guertin);
DX0204. Aetna revised its projection of a $50 million profit for its individual commidyagness

(that is, orexchange and o#ixchange plans together) and instead projected a loss of over $300
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million for 2016. Tr. 2727:184 (Guertin); DX0019. This led to Aetna taking a “premium
deficiency reserve” of $65 million for 2016 after consulting with its externat@udir. 2728:1%

22 (Guertin). (A premium deficiency reserve is an accounting tool that acldgmsléhat a fm’s
projected losses are greater than its projected premi8eer. 1496:4-25 (Lynch); Tr. 2688:9

16 (Guertin)). By that point, Guertinhad formed the opinion that Aetna should completely
withdraw from the public exchanges in every state. Tr. 2730:18-25 (Guertin).

But notwithstanding this new financial information, Aetna continued to view the exthang
business positively. As late as July 19, Aetna still held open the possibility ohgratdditional
public exchange mikets, Tr. 1437:2424 (Bertolini), and viewed its public exchange business as
having “significant potential under the right conditions,” PX0¥26. In July 19 notes for a
presentation to Aetna’s board, Soistman wrote that A@tnih pursue a disciplinedmarket
participation strategy, targeting deliberate growth iremohange silver subsidized membership.”
PX0120-749.His notes also indicatbatAetna still planned to expand to 20 stgtesmbined on
and offexchangein 2017. PX012&r56. And althagh all members of the teaamsessingetna’s
exchange footprint believed that Aetna should exit all exchanges across the countfythtem
had believed that even prior to receiving the new financial information in July 2086Tr.
1464:6-8 (Kelmar) (wanted to withdraw nationally since early 2016); Tr. 273921@10:24
(Guertin) (wanted to withdraw nationally since the end of 2014); Tr. 149222@Lynch); Tr.
1541:21 (Mayhew).

The Court has no reason to doubt the financial information that Aetnarpeses butt is
not persuaded that this information explains why Aetna withdrew from the 17 codeti¢ified
in the complaint. The Court is persuaded that this financial information led Aetnainotieg

process of rethinking and reducing its exchange footprint. Indeed, it is unedrtest this led
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Bertolini to form a team of executives to draft recommendations regarding Aetrefsange
footprint moving forward. Itis even possible that, in the absence of this lawstng Aight have
considerd whether to continue its exchange participation in some counties in Florida, &eorgi
and Missouri. But the documents that team put together clearly show that they did oatlappr
the 17 complaint counties as part of the business decision. Thosst#tesevere not mentioned
in the draft documents before the request to include the 17 counties. And once thosg weuaitie
included in the recommendation documents, they were a separate bloc not evaluateshinyet
business criteria (e.g., profitalyl) as the other markets. Hence, while Aetna puts on a persuasive
case that information received in July 2016 changed the value proposition for Aetna piagicipa
on the exchangeagenerally the Court nonetheless finds on the basis of all the evidesickdina’s
decision with respect to the 17 complaint counties was not based on that value propositiaah, Inste
Aetna’s decision not toffer onexchange plans in the 17 counties for 2017 was a strategy to
improve its litigation posion.

2. Aetna Is Likely to Compete in Florida After 2017

The next question, then, is whether Aetna will compete in any of the 17 counties in 2018
and beyond. Both experts testified that one expects firms to operate in marketthefergect
to be profitable.SeeTr. 3034:253035:2 (Orszag); Tr. 1676-8 (Nevo). One would therefore
expect Aetna to again offer plans-exchange in those 17 counties after 2017 if it expects that
doing so would be profitable. Bertolini affirmed that Aetna intends to act acgdalthis basic
intuition. Tr. 13657-13 (Bertolini).

Although the company was losing money in the exchanges overall, through July 2016
Aetna believed it was worth it to remain in the exchanges. This is reflectedna’#public

statements anaiits internal plans.See, e.g.PX0112 at 13 (describing exchanges as a “good
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investment” despite current unprofitability). Lynch has described Aetraxis pi Florida—which
was profitable—as having “a very good cost structure,” PX0112 at 10, and in June 2016 Aetna
discussed the possibility of further investment in Florida, Tr. 2742240:2 (Guertin); PX02068
029. Aetna’s past behaviar indicative of its future behavior. Aetna believeds late as June
2016—that participating in the exchanges waprafitable longterm endeavor despite present
losses.

The fact that Aetna withdrew from the 17 counties for the 2017 plan year is weak evidenc
of its future behaviorBecause that behavior wast driven by what one would expecafrm’s
profit motive (including its leader’s long term assessment of its best intefeg)not probative
of how Aetnawill behave in the future. Aetna’s decision regarding its participation in the 201
exchanges in the complaint counties was not only “arguably . . . stbjeetipulation,” it was

in fact manipulated SeeChicago Bridge & Iron534 F.3d at 435 (emphasis omitted). The Court

therefore gives it little weightSeeGen. Dynamics415 U.S. at 50405;Hosp. Corp. of Am., 807

F.2d at 1384Bazaarvoice, Inc 2014 WL 203966, at *73.

Indeed, there is some evidence that Aetna intends to once again offer plarashsirhe
of the 17 counties in the near futur&etna withdrew in a manner specifically designed to allow
it to compete in those markets within the next five years. If an insurer withdrawsafstate
entirely—that is, offers no omexchange or oféxchange plansthen it cannot once again offer
plans in that state for another five years under state laws. Tr. 1388:@8ertolini). However,
if an insurer withdraws from eaxchange plans but remains selling-@fchange plans, then it
may expand its presence in that stany time. Seelr. 1364:206-25 (Bertolini) see als®X0262.
This is known as a “dormant strategy.” Tr. 15819 (Mayhew). When Aetna decided to no

longer offer orexchange plans, it continued to offer-ekchange plans in all 17 counties. Tr.
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1364:8-11 (Bertolini); Tr. 1520:11-16 (Mayhew). Aetna acknowledged that this was anceffort
maintain its ability to offer orexchangeplans again within the next five years. Kelmar Oct. 27,
2016, Dep. 65:37,admitted at 1466:28467:7 (Kelmar); Tr. 1467:H13 (Kelmar); Tr. 1489:21

23 (Lynch). As Bertolini explainedetna wanted to maintain sorpeesence because it “needed

to remainin the game” and wanted “to remain at the table to have influence over where exchanges
[go] in the future.” SeeTr. 1387:11-12, 1412:6«Bertolini).

There is some evidence that Aetna is unlikely to offer angx@hmange plans in these 17
counties in 2018 Three executivesach testified that Aetna currently has no plans to compete in
any of those counties in 2018. Tr. 146816 (Kelmar); Tr. 1489:1415 (Lynch); Tr. 1541:316
(Mayhew). Mayhew testified that although there are no regulatory baoiéetia offering on
exchange plans in 2018, there were practical ones: Aetna would need to file applicahidhs wi
relevant state agencies by April 2017, which would require that Aetna have abeguly the
necessary preparatory workr. 1541:7#16 (Mayhew). But there are no legal barriers to Aetna
doing so, only practical ones. The governmaitited some evidence that these practical ones
would not be insurmountable: Aetna continues to have the internal infrastructurdi(igdl and
personnel) teompete in these markets, and Aetna already has the necessary relationshies with
state regulators and can meet the solvency requirements. Tr. 152):1320:2325 (Mayhew);

Tr. 2656:9-21 (Counihan). Moreover, Lynch recently expressed interestetingiwith CMS to
improve its public exchange business (although that is not specific to these 17 couhties)
2655:15-2656:8 (Counihan)

More important than the general evidence about Aetna’s future exchangeaton is
evidence specific to the ogplaint counties. In 2015, Aetna operated at a loss in both Georgia and

Missouri on both the eexchange and overall offeringsseeDX0009002. As of the second

139



guarter of 2016, Aetna predicted a loss in those states for 2016 as well. DX0009-002. Given that
one can expect firms to operate in markets where they can achieve a profitstituag evidence
that notwithstanding the reason for Aetna’s withdrawal, it is unlikely to conmp#tese markets
in the near future. Because the merger “will not produce the forbidden rebeltaflie no pre
existing substantial competition to be affectddf’l Shoe, 280 U.S. at 298, the Court therefore
concludes that there will be no substantial lessening of competition on the pghbnges in the
14 counties in Missouri and Georgia.

But the picture looks different for Florida. In Florida, Aetyeerated at a proftioth on-
exchange and overall in 2015. Aetna projects that it will operate at a prafibagia onrexchange
and overall in 2016. In fact,léfida’s overall profit is due to the strength of its-exchange
offerings—Aetna’s offexchange offerings in Florida lost money. This is strong evidence that
Aetna is likely to compete eexchange in Florida after 2017. The email exchange between
Mayhewand Ciano supports this inference as well. Ciano is, presumably, knowledgeable about
the Florida market, and he predicted that it would be in Aetna’s best intereatia re Florida—
as reflected by his incredulity that Aetna would withdraw from FéoriBeePX0132-565.

The Court finds thatgiven this profitability pictureAetna is likely to offer orexchange
plans in Florida after 2017. The same is tnoé for Georgia and Missouri. Although Aetna’s
decision to withdraw from those markets was not based on sound business reasons, thtsse marke
were operating at a clear loss, and were projected to continue to do so. \Miyenitience that
Aetna is likely to compete in those markets after 2814 Court will not assume that Aetna will

competeiere simply because it has done so (unprofitably) in the*past.

45 Defendants ask the Court to take notice of political uncertainty regardiegtiad legislative changes to
the ACA. See, e.gExec. Orar(January?20, 2017)'Minimizing The E@nomic Burden of the Patient Protection and
Affordable Care Act Pending Rep&dtireding agencies to minimize regulatory burdebut not identifyingany
specific legislative or executivactionsto be undertakén Although there may be political uncertairstgd changes
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3. The Proposed Merger Would Cause Anticompetitive Effects in Florida

The government can establish its prima fa@seby showing that the proposed merger
would “lead to undue concentration in the market” foreachange plans in the three complaint
counties in Floridd® SeeBaker Hughes908 F.2d at 982. A market concentration, as measured
using the HerfindahHirschmann Index (HHI), of above 2,500 and an increase in HHI of more
than 200 poirts is sufficient to establish the government’s prima facie chlgtnz 246 F.3d at
716; Guidelines 8§ 5.Ftaples 1) 2016 WL 2899222, at *18 (applying the current version of the
Guidelines)Syscq 113 F. Supp. 3d at 523 (same).

Here, the government demonstrates that the proposed merger leads to presumptively
anticompetitive levels of market concentration in the three complaint counties inaF|&ak
PX0551 (Nevo Report)) 11 3423, Ex. 33, App’x. M;Heinz, 246 F.3d at 716Using the most
recent 206 marketshare data available: Browarahty would have an HHI of 6,633 and an
increase in HHI of 887; Palm Beaclothty would have an HHI of 3,408 and an increase in HHI
of 846; and Volusia County would have an HHI of 4,294 and an increase in HHI of 690. PX0551
(Nevo Report) App’x. M, Lines B. Thus, the government has established its prima faci¢ case.

But the government does not rest on the presumptipalso provides instances of specific

headto-head competition between Aetna and Humar@orida “Mergers that eliminate head

to the ACA may well be comingt is always within Cogress’ power to change the lavA court has no ability to
predict Congress’s actions, nor ighié judiciarys place to do soSeeWorth v. Jacksom51 F.3d 854, 862 (D.C. Cir.
2006) (quotingrexas v. United State§23 U.S. 296, 301 (1998)Y his Courtmust applythelaw to the facts at hand
given the legal framework that existsw. Cf. United States v. Microsoft Cor@253 F.3d 34, 50 (D.C. Cir. 2001)
(potential for technological change to upend market “does not apprecitslpal mission in assesgithe alleged
antitrust violation9.

46 The government introduced evidence relevant to market concentratiantisampetitive effects in all 17
complaint counties.Because the Court has not found that Aetna is likely to compete doutinties in Georgia or
Missouri in the near future, the Court only considers the evidence relevaistd¢ounties in Florida.

47 Nevo also conducted a regression analysis to demonstrate the relatietal@prbmarket concentration
and price. He found that premiums increase as market concentration increctest, e relationship is statistically
significant. PX0551 (Nevo Report) 1 323, Ex. 35; Tr. 1692:18693:8 (Nevo). Although this analysis confirms
the rationalebehind using HHI, demonstiag a relationship between price and concentration is not necessary to
establishing the government’s prima facie cas® s ultimate burden of persuasion.
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to-head competition between close competitors often result in a lessening of dompeitaples

II, 2016 WL 289922, at *20;see als&@yscq 113 F. Supp. 3d at 61 (collecting cases); Horizontal
Merger Guidelines & (“The elimination of competition between two firms that results from their
merger may alone constitute a substantial lessening of competition.”). tikZgecat Aetna
regularly identify Humana as a key competitor in the public exchangegy@ciically in Florida.
See, €.g.PX0108 (email to Mayhew stating that Humana is a “big competitor” in Florida)
1524:34525:11 (Mayhew).A March 2016 Aetna presentation described Humana as one of four
“Selected Competitors,” noting that Humana has “[s]trong brand recognition and cdagtgpai
culture.” PX0259743;see als®®X0210-707,709 (June 1, 2016, draft Aetna presentation noting
that Humana has a “significant presence” in Florida); PX&67 (email from Humana executive
identifying Aetna, Blue Cross and Blue Shield plans, United, and Centene as “[ajor m
competitors” in marketplaces).

They also compete hedd-head on prices and product design in the complaint counties in
Florida. For example, in an email discussing Aetna’s pricing for 2016 in Bid®aunty Aetna’s
Florida market president stated that he was “concerned that we have dropped tan#2 be
Humana” and recommended that Aetna lower its rates by 4% to “maintain #1 in &rowar
PX0263987; Tr. 1528:51529:24 (Mayhew)see alsd’X0268at 3(Humana doument describing
Aetna as Humana's “biggest competitor” in Broward County). Amtumana executive asked
for information on “where Aetna’s footprint is a match and what they’re psicing looks like by
metal tier and how their high level benefit desigompares to ours.” PX02&81, -342
(specifying multiple locations including the Florida countie®e alsoPX0116201 (June 28,

2016, slides comparing Aetna’s footprint to Humana’s footprint in public exchanges
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Thus, the government has made a \&rgng prima facie case that the proposed merger
may substantially lessen competition inexchange health plans in the three complaint counties
in Florida, relying on both the presumption based on market competition and on direct evidence
of headto-headcompetition. The “more compelling the prima facie case, the more evidence the
defendant must present to rebut it successfuBBaker Hughes908 F.2d at 991.

Aetna and Humana point to two rebuttal arguments in an attempt to show that “tlkeé mark
shae statistics give an inaccurate account of the merger’s probable effects on compedice
Heinz, 246 F.3d at 715 (internal quotation marks and alterations omitiedit, they raiséhe
weakened firm defense: that one of the merging parties (HYnsamaa weakened position such
that its “market share [will] reduce to a level that would undermine the govetsrpema facie

case.” FTC v. Univ. Health, Inc., 938 F.2d 1206, 1221 (11th Cir. 1991). The companies argue

that Humana’s price increases 2017 indicate that Humana'sture market share will be too
small for the merger to lead to an increase in market concentration that is preslynuptawful.
Humana increased iggices in the 17 complaint counties to be, on average, 58% abovevd® lo
priced silver plan in that countypX0418 (Orszag Reply Report)  170r, 3031:14 (Orszag);
Tr. 1831:117 (Broussard). This was a reactimnlosses on the exchangesd an attempt to
become profitable (or less unprofitable) in that mark8eeTr. 1831:11832:18 (Broussard).
Orszagdid a regression analysis showing that suchage increase in price relative to its
competitors’ prices will reduce Humana’s average share in these counties batbw Ir.
3033:16-3034:18 (Orszag)He then condated an HHI analysis assuming 2% market share
for Humana, and found that the proposed merger would not lead to an HHI or an increase in HHI
above the presumptively unlawful levels in thecomplaint counties. Tr. 3034:92 (Orszag);

DX0418 (Orszag Reply Report) 11 170-74.
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But there is insufficient evidence for the Court to conclude that this argupp@isa The
“weakened competitor” argument is only persuasive when the defendantd]‘@akdstantial

showing that the acquired firm’'s weakneshjch cannot be resolved by any competitive means

would cause that firm’s market share to reduce to a level that would undermine the gowarnm
prima facie case.”Univ. Health 938 F.2d atl221 (emphasis added). “Courts ‘credit such a

defense only inare cases.” ProMedica Health Sys., Inc. v. FT€49 F.3d 559, 572 (6th Cir.

2014) (quoting Univ. Health, 938 F.2d at 1221). Indeed, it has been descriftieel ldail-Mary

pass of presumptively doomed mergeRdMedica Health749 F.3d at 57Zee ale Arch Coal

329 F. Supp. 2d at 154 (describing it as the “weakest ground of all for justifymgrger”

(quotingKaiser Aluminum & Chem652 F.2dat 1339)). This argument is disfavored because it

fails to account for the fact that “financial difficulties not raising a signifitlreat of failure are
typically remedied in a moderate length of time,” whereas a merger is a relagusignent action

that eliminates the potential for future competition between the merging partieshildg .
Areeda& Herbert Hovenkamp, Antitrust Law § 963a3 (4th ed. 2016). There is no argument here
that Humana faces a “significant threat of failuraf so, it could raise the failing firm defense (a
separate, and entirely different, theory), which it does not.

Indeed, Humana has indicated that it is remedying its current weakness in the exchange
markets. Humana'’s CEO testified that it is taking “corrective actions” to vept®business. Tr.
1876:741878:6, 1880:241881:3 (Broussardgee alsd®X0407 at 12 (Humaa press releasel)t
has adopted “a more insurance focused approach,” is using narrower networks eaiwrirsgf
“leaner product design.” Tr. 1876488776, 1879:812 (Broussard). It also recently met with
CMS to learn about ways to improve this product line. Tr. 26528%5:23 (Counihan). Thus,

Humana expects to offer “a higjuality and ultimately stable individual commercial health plan”
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despite the price increase. Tr. 1886:2381:3 (Broussardgee alsd®X0407 at 12. These are
exactly theype of remedies one would expect a weakened, but not failing, firm te-takieh is
why the failing firm defense is only available if the firm “cannot resolveiwsknesses. The
defendants have not pointed to any evidence that Humana cannot remedgyeitd market
weakness.Hence, the Court finds this rebuttal argument unpersuéive.

Defendants’ second argument is that this market is too volatile, and has toontnyeimnd
exit, for HHI analysis to accurately predict the state of competition in #nkanin the future. A
market may be so “new” and “volatile” that ttiare market concentration ratios or percentages”

might not “accurately depict the economic characteristics of the maileitéd States v. Siemens

Corp, 621 F.2d 499, 506 (2d Cir. 1980) (internal quotation marks omitfEa} argument fails
because theompanieslo not pointo any specific evidence to support it. Itis true that this market

is new: the exchanges have only operated since 2013 (for the 2014 plan year). PX0851 (Nev
Report) § 273. ltis also true that there is some volatidyat least, some exits. Several insurers
have exited the public exchanges for 201SeeTr. 3025:13-3026:17 (Orszag) (for 2017, 36
insurers have withdrawn nationwide or reduced their foajpsee als@X0352-004.

But the companies do not present any evidence or argument for why the market’s youth or
number of exits make HHI an inappropriate tool to project market concentratiome Setond
Circuit acknowledged iSiemensperhaps thre aresomemarkets where HHI ia poorindicator
of concentration due to the market's general unpredictabBiggmens 621 F.2d at 506but
defendants have not shown wihys is one. Nor have they cited any cases explaining when youth

or vdatility (or here, exits) would make HHI too unreliable to form the basigoihaa facie case.

Without any facts or law to go on, the Court is not persuaded by defendants’ argument.

48 The government also raises other criticisms of Orszag's regressioysianahd therefore higiHI
calculation. Because the Court is not persuaded by this retargaiment, the Court does not reach those points
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C. Conclusion
In sum, the Court concludes that competition is likelpe¢osubstantially lessened in the
three complaint counties in Florida. The Court analyzes Aetna as an @mtyabtitor, not an
“actual potential competitgrin the public exchanges because of its active participation in those

markets even if it is not offering plans for 201%eeEl Paso Nat. Gas376 U.S. at 654662

Polypore Int’] 686 F.3d at 121316; Warner Commc’'ns742 F.2d at 1165. Because the Court

looks beyond 2017, the question necessarily becomes whether Aetna will compete in the 17
complaintcounties in 2018 and later years. After thoroughly reviewing the evidence, the Court
concludes that Aetna withdrew from the public exchamgehe 17 complaint counties to evade
judicial scrutiny ofthe proposed merger. It finds particularly persuashwe contemporaneous
emails thatevea Aetnds treatment of the 17 complaint counties as distinct from other locations
where Aetna was considering withdrawal. Therefore, the Court gives thabdditike weight as

evidence of Aetna’s likely future participation in the public exchan@e®Gen. Dynamics415

U.S. at 50405. However, notwithstanding the reasons for Aetna’s withdrawal, there is
insufficient evidence for the Court to conclude that Aetna is likely to compele complaint
counties in Georgia and Missouri in the near future. This is particularly trae that the public
exchanges in Georgia and Missouri were not profitable for Aetna in 2015, and were raie@droje
to be profitable in 2016SeeDX0009-002.

But the Court concludes that Aetna is likely to compete on the public exchamges
three complaint counties in Florida after 2017. Florida*®xchange markets were profitable for
Aetna in 2015, and were projected to be in 2086eDX0009002. The Court finds the proposed
merger is likely to cause a substantial lessening of competition in these three €auiiiierida.

The government presented a strong prima facie case for the anticompetiti® @ffibe merger
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based on market concentration as measured by HHIadditlonal evidence of direct hedd-
head competition between Aetna and Humahkkence,the Court concludes that the proposed
merger is likely to substantially lessen competition in violation of section 7 @l#yon Act in
the public exchange markets in the three complaint counties in Florida.
II. Efficiencies

Finally, Aetha and Humana seek to defend the merger on the ground that ieat# cr
substantial, procompetitive efficiencie$Although the Supreme Court has never recognized the
‘efficiencies’ defense in a Section 7 case, the [D.C. Circuit] as well as theoHt@lizVlerger
Guidelines recognize that, in some instances, efficiencies resulting fl@mdlger may be
considered in rebutting the governmemqttgna faciecase.” Syscq 113 F. Supp. 3d at 8ti{ing
Heinz, 246 F.3d at 720xee alsdsuidelines § 10. The Court will therefore consider Aetna’s and
Humana'’s efficiencies defense, while keeping in mind that “the high manke¢cation levels
present in this case require, in rebuttal, proof ofaextlinary efficiencies.”"Heinz, 246 F.3d at
720;see alsdsuidelines 810 (“The greater the potential adverse competitive effect of a merger,
the greater must be the cognizable efficiencies, and the more they must dxk thassgh to
consumers.”). Aetna and Humana must “substantiate” their efficiency clab8dR Block, 833
F. Supp. 2d at 89 (quoting Guidelines § 10).

Efficiencies may benefit the economy insofar as they “enhance the mergesi dlyitity
and incentive to compete, which may resulkowver prices, improved quality, enhanced service,
or new products.” Guidelines1®. Put differently, the companies must “demonstitziétheir
claimed efficiencies would benefit customers3yscqg 113 F. Supp. 3d at 82, and, more
particularly, the customers in the challenged marksge,Guidelines 810 (“[T]he Agencies

consider whether cognizable efficiencies likely would be sufficient to sevére merger’'s
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potential harm to customers in the relevant market.”); United States v. Phila. &fat'[34U.S.

321, 370 (1963) (“anticompetitive effects in one market” cannot be justified by “preatidng
consequences in another.”). When assessing whether efficiencies mighshionioutweigh the
competitive harm resulting from a merger, courts will gneght only to efficiencies that are
cognizable—e., “mergerspecific efficiencies that have been verified and do not arise from
anticompetitive reductions in output or service.” Guidelin#8.8“In other words, a ‘cognizable’
efficiency claim must q@resent a type of cost saving that could not be achieved without the merger
and the estimate of the predicted saving must be reasonably verifiadoteitgependent party.”
H&R Block, 833 F. Supp. 2d at 89.

To estimate the efficiencies that would rfédoom their merger, Aetha and Humana
undertook a widganging review. The review was overseen by a team of executives from both
companies, called the integration management office, which “sat in the midtégefiategration
activities” and directedhose efforts. Tr. 2769:1#418, 2769:252770:6, 2770:2224 (Horst).
Much of the detailed analysis was performed by 29 “functional teams.” Tr. 3#&8:{Horst).
Theseteams were intended to assess how particular business functions worked at Aetna and
Humana respectively, and then to estimate the efficiencies that might resuétdmbining them.

Tr. 2772:1312 (Horst);see alsdX0202002 (listing the 29 functional teams armeit leaderks

At Aetna, more than 100 employees work -tithe on integrabn, although many more have
probably worked on the related analyses at various ting&se Tr. 2792:16-16 (Horst); Tr.
1420:1314 (Bertolini) (“hundreds of people” are working on evaluating efficiencies) d{iarty
consultants were also retained toistswith the process, particularly when the review required

analysis of confidential business information. Tr. 2783:19-2784:2 (Horst).
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At the “very beginning” of the efficiencies review process, the integration geament
office instructed the functional teams to focus only on merger-speciteeefties. Tr. 2777:15—
2778:3 (Horst). For instance, one document used in the efficiencies review includesaalshg
“What is a valid synergy?” DX004313. Among those savings that are “NOT a Valid $yye
Hypothesis” are savings “that would occur regardless of the merger.” D>0ABI3 At the
conclusion of the review process, Aetna estimated that the transaction would @2d@uc#ion
in annualefficienciesevery year afte2020. Tr. 2819:2@3 (Horst); DX0036003 Aetna is
confident about its effiencies estimatelecause of its experience with the 2013 acquisition of
Coventry. Aetna’'sfforts to estimate and achieve efficiencie®tigh the Coventry acquisition
werea “template” for its work on the Humana transaction: “[I]t's really the salhmeean, it's the
same actions. It's the same people. It's the same process.” Tr. 278@46+41). Aetna claims
to have achieved $1.1 billion iannualefficiencies through the Coventry acquisitiaespite
initially projecting only $400 million.Tr. 2799:642 (Horst).

Aetna and Humana retained an expert, Rajiv Gokhale, to assess whether thei&2i8 bill
claimed efficiencies “classify as merggpecific, verifiable, and cognizable” under the daliines.
Tr. 2851:1923, 2858:1318 (Gokhale). Gokhale found $2 billion in cognizable efficiencies
flowing to the combined company, amdother $300 milliorthat would flow directly to the
government and consumérs. Tr. 2852:212 (Gokhale) DX0577 (Goklale Reply Report) Ex.
1-1  However, the governmeéstexpert, Christine Hammeraso evaluaté the claimed
efficiencies. Not surprisingly, she raises a variety of issues with Aet@csilations and
Gokhale’s conclusions, finding only $73.2 million in cognizable efficiencies. Tr. 3383338:8

(Hammer).

49 Gokhale’s opinion relates only to those efficiencies claimed from 2020rdnviighe companies do not
claim savings prior to that datér. 2923:1-7 (Gokhale); Tr. 3399:28400:3 (Hammer).
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On balance, the Court is unpersuaded that the effiegeganerated by tmeerger will be
sufficient to mitigate the transaction’s anticompetitive effects for consumer iohtllerged
markets. As an initial matter, testimony from Aetna’s and Humana’s ecdnadicates that, in
this industry, only about 50% of reductions in marginal costs will be passed through to
consumers® Tr. 3109:721 (Orszag) (estimialy apassthrough rate of just 42¥% That matters
because, as Orszag continued, “[w]e’re focused on the effects on consumersyi patfits of
firms.” Tr. 3109:243110:1 (Orszag). Orszag’s analysis suggests that a signiiceount—
perhaps mostof the efficiencies genated by this merger will accrue to the merged firm rather
than to consumers.t is notevenclear what proportion of the efficiencies tlaaie passed on to
consumers ¥t be shared with those ithe three public exchange markets in Florida and the 364
markets for Medicare Advantage. As Gokhale acknowledges, Aetna and Huradadranational
insurers with commercial, Medicare, and Medicaid businesses. DX0420 (Gokhale) Rdort
Yet, according to Hammer, and as far as the Court can tell, Gokhaletdatempt to attribute
portions of his claimed efficiencies to the specific product or geographietaat issue in this
case._Seér. 3435:14-24, 3465:1(Hammer).

Aetna and Humana do not really argue othertisénstead, they invoke an exceptitn

the Guidelines’ general rule that efficiencies should be evaluated inkextof “the relevant

50 Reductions in fixed costs are even less likely to be passed on to conséoersding to the Guidelines,
“[e]fficiencies relating to costs that are fixed in the short term are unlikebenefitcustomers in the short term.”
Guidelines 810 n. 15. Moreover, efficiencies “such as those relating to procuremanggement, or capital cost[]
are less likely to be mergspecific or substantial, or may not be cognizable for other reasdtsdt § 10. The
companies cite $919 million in these kinds of efficiencies, includingdfiieiencies to be gained from eliminating
overlapping infrastructure, like IT services, as well as eliminating ovarlamcurement services and the lower costs
obtaired by moving the merged entity onto lower cost procurement contracts.s.” BPebposed Findings &
Conclusions at 98.

51 During Hammer’s crosexamination, counsel for Aetna asked her whether Exhibit 15 to Gokhnafg
report represented an attempatimcate efficiencies to the challenged markets. Tr. 34634%5:12 (Hammer)see
alsoDX0577 (Gokhale Reply Report) Ex. 15. Although Hammer agreed that Exhibit 1&fleict such an attempt,
Aetna and Humana make no use of this exchange or the yindeghibit. Without further explanation of this
exhibit’s significance, if any, the Court cannot rely on it here.
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market.” Guidelines 810. The exception provides that the agencies may, “in their prosecutorial
discretion,. . . consider efficiencies not strictly the relevant market, but so inextricably linked
with it that a partial divestiture or other remedy could feasiblyeliminate the anticompetitive
effect in the relevant market without sacrificing the efficiencies in the othdwet(g)x” Id. § 10

n.14. These “[ijnextricably linked efficiencies are most likely to makefardiice when they are
great and the likely anticompetitive effect in the relevant market(s) is small so tiper isdikely

to benefit customers overall.ld. But that is not th situation here. As predicted by the post
merger HHI scores, the anticompetitive effects in the challenged markets ayediked very
substantial. And as a result, the companies must point to “proof of extraordineignefés” in
rebuttal. Heinz, 246 F.3d at 720. Footnote 14 of the Guidelines does not help them to do so.

These shortcomings alone severely diminish the force of the comparfiegnely
arguments. And when the Court looksthe efficiency claims themselves, further problems
emeage. Hammer has raised valid issues regarding several categories of claimedcieficien
including those arising out of pharmacy rebate maximization, network medstadavings, and
clinical services savingsSeePIs.” Proposed Findings & Conclusions at 488 Aetna and
Humana tellingly danot attempt to defend their estimates in th@®as even after Hammer's
critique.

First, consider the $202.8 million in cognizable efficiencies that Gokhale fgdsding
pharmacy rebate maximizatioreeDX0577 (Gokhale Reply Report) Ex:15 Someof these
efficiencies were calculated using a “best of the two contracts” approach. Under tbathpir
Aetna and Humana both contract with a manufacturer for a partidulgrthen following the
merger the company with the lowebate contract switches its purchases to the higibate

contract, thereby generating savings for the merged company2899.6-11 (Gokhale). ©
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calculate the rebate difference between the contracts, which ultimatelytdevasgnitude of the
savings, Gokhale looked to the rebates at a particular point in8esfr. 2903:16-16 (Gokhale).

But Hammer has criticized that approach. Because the rebates could vary ovehéime,
contends, a more accurate assessment diffieeential would be achieved by comparing average
rebates over time, rather than rebates at any one time, wbidd produce results that are
misleading. Tr. 3405:125, 3406:1922 (Hammer). That error would be compounded,
moreover, if savings based that rebate differential are then predicted forward in perpetuity, as
was done by Gokhale (and by the cleaom consultants who conducted the underlying analysis).
Tr. 3403:440 (Hammer).Hammer supported her analysis with a series of illustrativenpbes
that, in the Court’s view, raiseeal concera about the reliability of the companies’ pharmacy
rebate maximization efficiencies.

The Court has similar concerns regarding the claimed $258.6 million in cognizatdekne
efficiencies. SeeDX0577 (Gokhale Reply Reporgx. 1-1. Most of these efficiencies were also
calculated using a best of th@a contracts approach, but héhe emphasis was on provider
contracts, like those with hospitals. Tr. 29172918:6 (Gokhale). In the provider contex
however, there are real impediments to fully implementing a best of theotmacts approach,
as the providers may object to being switched from a contract with a hegméursement rate to
onewith a lower rate To evaluate thisssue, a thirgpbarty consultant, PricewaterhouseCoopers,
reviewed the underlying provider contracts and interviewed a number of Aetna aaa difietd
managers about the prospects for switching providers from one contract to .afott8430:25—
3431:5 (Hammer). Some of the field managers sounded a pessimistic note about the sdgllingne
of providers to switch. PX019277 (“I would be surprised if the hospitals don’t initiate a

terminat[ion] notice with us now that they've been through this process befd?X0}41154
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(“We’ve had one hospital come to us and say thamylavproactively terminate [contraci§kither
plan tries to realize a better rate.”).

These issues may not be insurmountable but Gokhale did not wrestle with them by, for
instance, reviewing the underlying provider contracts. Tr. 293@:850khale). Instead, he noted
that PricewaterhouseCoopers “took a very large-tirto the total savings estimated” and,
without muchanalysis, heoncluded that the savings were verifiable. DX0420 (Gokhale Report)
19203, 206see alsd®X0562(Hammer Reply Report) 8D5-26 The Courtis less sure. Without
a more robust analysisvhich the companies have not provided, the Court cannot conclude that
these network efficiencies are verifiable and likely to be passed consumers.

As a thirdexample, Hammer has identified flaws with the $169.2 million of concurrent
review efficiencies. SeeDX0557 (Gokhale Reply ReporEx.6-1; see alsd®X0562 (Hammer
Reply Report) fL71. Concurrent review is a process by whitdurers review patient cases in
real time, and recommend against (or deny payment for) medical care above whahmerdo
by their clinical guidelines. Tr. 282~#88 (Horst). So, for instance, a treating physician might
recommend that a patient be ated to the hospital. But through the concurrent review process,
and relying on its clinical guidelines, Aetna might deny payment for the higsgditan and
recommend that the patient be “put into observation” instead. Tr. 2828282 (Horst). The
companies’ efficiencies analysis assumes that, where Aetna and Humana have défaedor
“conversion to observatibmates, the merged firm will adopt the higher rates. Tr. 293182
(Gokhale). Gokhale found that these efficiencies were cognizable

But as Hammer points out, this analysis does not seetad in a search for a shared set
of bestpractices regarding concurrent review. If the “efficiency” is derivedteiyntfrom an

increase in denial rates, it is not clear why that increase ootildave been achieved without the
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merger. Tr. 3428:43429:14 (Hammer)see alsd®X0562 (Hammer Reply Report) 184-90.
Moreover, there is some tension between the claimed concurrent review effisianc the
claimed network efficiencies. As both could take money out of providers’ pockets,atfeere
challenges inherent in implementing them at the same time in the same place. T13432:6
3429:153430:8 (Hammer). In an attempt to resolve that tension, PricewaterhouseCoopers
recommended a strateggrfleading with the network efficiencies in some locations, with the
concurrent review efficiencies in others, and, in still other locations, mingeevith both
simultaneously. PX014267;see als&’X0562 (Hammer Reply Report) 282-38. That was not
adopted. Instead, in the compasiiefficiency figureghese complexities seem to have been dealt
with through another largely unexplained “discount factor.” DX0420 (Gokhale Repbr§.
Once again, without more concrete analysis, the Court is umatdatlude that these efficiencies
are entirely verifiable.

To conclude, the Court has some serious concerns regarding the compénoiescefs
claims. It is verylikely that a significant share of the claimed efficiencies may be retained by the
merged firm rather than being passed on to consumers. Moreover, because Gokhale has not
attributed the claimed efficiencies to the particular markets challenged in the cantp&aCourt
cannot be confident that the consumers who are likely to be harmed by the wsulgtkalso
share in its benefits. But even assuming that some of the claimed efficienaldseazch these
consumers, mangf the companies’ claims are not cognizable. Hantmasridentified a number
of valid issues with the companies’ analsenost of which have gone entirely unanswered
that serve to further undermine the reliability of the efficiency claims.

Nor can the companieshore up their eifiency claims bycomparisons to the Aetna

Coventry merger. Gokhale did not analyze whether thé Billion in claimed efficiencies
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resulting from the Coventry merger were actually cognizable. Tr. 29881&okhale). And
given theconsiderablélaws in Aetna’s current claims, the fact that the Coventry efficiencies were
calculated by similamethods is of ery limited comfort No doubt Aetna and Humana have
worked hard to identify efficiencies related to their proposed merger. But beitemysface a
presumption of illegality based on very high concentration measures, they msisaheaieénce

of “extraordinary efficiencies” in rebuttakHeinz 246 F.3d at 720. In the Court’s view, they have
not done so.“[T]he critical question raised by the efficiencies defense is whether tjecped
savings from the merger are enough to overcomestisience showing that possibly greater
benefits can be achieved by the public through existing, continued competiigach 113 F.

Supp. 3d at 86 (alterations omitted) (quot@ardinal Health12 F. Supp. 2d at 63). Here, Aetna

and Humana have put forward very little evidence that would tempt a consumer in one of the
challenged markets to choose the merger over continued competition. For tbaf teas
efficiency defense fails.

CONCLUSION

In this case, the government alleged that the mergketofa and Humana would be likely
to substantially lessen competition in markets for individual Medicare Adyaptans and health
insurance sold on the public exchanges. After-ddyBtrial, andbasedon careful consideration
of thelaw, evidenceand argumenighe Court mostly agrees.

Most importantly, thenergerwould likely substantially lessen competition in the market
for individual Medicare Advantage in all 364 complaint countig@gis conclusion is based on
identification of the proper product markéhe overwhelmingmarket concentration figures
generated by the mergeandthe considerable evidence of valuable htmaldead competition

between Aetna and Humana, which the merger would eliminate. The compametgal
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arguments are unpersuasifederal regulation would likely be insidient to prevent the merged
firm from raising prices or reducingenefits, andneither entry by new competitors nor the
proposed divestiture to Molina would suffice to replasmpetition eliminated by the merger.

The merger wouldalso be likely to substantially lessen competition on the public
exchanges in three Florida countidBecause Aetna’s withdrawal from the public exchanges in
the 17 complaint counties was to avoid antitrust scrutiny, the Court gives that evilenaeight
in predicting whether Aetna will continue to compete on the exchanges in tihe. fithe Court
concludes that the merger is likely to substantially lessen competition exch@nges ithe three
counties in Florida where Aetna is likely to compete in the future.Cblurt’s conclusion iagain
based on the level of market concentration and the evidence of subskesatéib-head
competition between Aetna and Humana that would be Ibdiither of defendantsrebuttal
argumentss persuasive. Theris irsufficient evidence to conclude that Humana’'s market share
will decline such that the merger would not increase market concentoativet the markets are
too volatile toreasonably predict the anticompetitive effexftthe merger.

Finally, the Court is unpersuaded that the efficiencies generated by the merger will be
sufficient to mitigate thanticompetitive effects for consumers in the challenged markets.

Therefore,for all these reasons, thmoposedmerger of Aetna and Humanaill be
enjoined. A separate Order has issued on this date.

Is/

JOHN D. BATES
United States District Judge

Dated: January 23, 2017
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