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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STANDING ROCK SIOUX TRIBE, et al.,

Plaintiffs,
V. Civil Action No. 16-1534 (JEB)
U.S. ARMY CORPS OF ENGINEERS, et
al.,
Defendants.

MEMORANDUM OPINION

“Since the founding of this nation, the United States’ relationship with the Inthas tr
has been contentious and tragic. America’s expansionist impulse in its f@yedrs led to the

removal and relocation of many tribes, often by treaty but al§orbg.” Cobell v. Norton, 240

F.3d 1081, 1086 (D.C. Cir. 20Q1Yhis case also features whatfamericanindiantribe

believes is an unlawful encroachment on its heritage. More specificallgtahding Rock

Sioux Tribe has sued the United States Army Corps of Engineers to block théoopar&torps
permitting for the Dakota Access Pipeline (DAPL). The Tribe fears tretaction of the

pipeline, which runs within half a mile of its reservation in North and South Dakota, stitbgle
sites of cularal and historical significance. It has now filed a Motion for Preliminajunktion,
asserting principally that the Corps flouted its duty to engage in tribal catnsadt under the
National Historic Preservation Act (NHPA) and that irreparable hathemsue. After digging
through a substantial record on an expedited basis, the Court cannot concur. It concltites that

Corps has likely complied witthe NHPA and thathe Tribe has not shownhwill suffer injury
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that wouldbe prevented by angjunction the Court could issue. The Motion will thus be
denied.
l. Background

DAPL is adomestiooil pipelinedesigned tanove ovela haltbillion gallons ofcrude oll
acrosdour stateglaily. The oil enterghe pipeline in North Dakota, crosses South Dakota and
lowa, and winds up iRabka, lllinois, nearly 1,200 miles later. Although the route does not
actually crosshe Standing Rock reservation, it runs within a haile of it.

A projectof this magnitudeftennecessitatean extensivéederal appraisand
permiting process.Not so here.Domesticoil pipelines, unlikenaturatgas pipelines,equireno
generalapprovalfrom the federayjovernment.in fact, DAPL needsalmost no federal permitting
of anykind because 99% @f routetraversegprivate land

One significant exception, however, concerns construettigitiesin federally
regulatedvaters ahundreds ofliscrete placealongthe pipeline route. The Corps needed to
permit thisactivity under the Clean Water Act or tRevers and Harbors & —and sometimes
both. For DAPL,accordingly,it permitted these activitiasnder a general permit known as
Nationwide Permit 12. The Triladleges that the Corps violated multiple federal statutes i
doing so, including the National Environmerallicy Act (NEPA) and the National Historic
Preservation AcfNHPA). In its Complaint the Tribe asserts that tHiAPL permitting
threatens its environmental and economic Wwellg, as well asstcultural resources.

Despite this broad lawsuit, however, the Standing Rock Sioux novagaekminary
injunction only on the alleged violation of the NHPA. That statutsompassestes of cultural
or religious significance to Indian tribes ardjuires that federayenciesconsult with tibes

prior toissuing permits that miglatffectthesehistoricresources.The Tribe claims that the



Corps did not fulfill this obligatiofmefore permitting the DAPL activitiedt bears noting that
the Tribe does not press its environmental claims UNEE&A here.Nor does iseeka
preliminary injunction to protect itself from the potential environmental harms that miggt ar
from having the pipeline on its doorstep. Instead, it asserts only that pipelineiscbos
activities— specifically, the gading and clearing of landwll causeirreparable injury to historic
or cultural properties of great significance.

The statutes and permitting scheme involved in this Motion are undeniably confipkex.
Court first sets forth theperation of the NHPAyhich the Tribe asserts was violateld next
explains the Clean Water Act and the Rivers and HarborsuAder which the Corps permitted
the DAPL activities.Subsequergectiors lay outthe factual and legal proceedings that have
taken place thus far.

A. National Historic Preservation Act

Congress enacted the NHRA1966 to “foster conditions under which our modern
society and our historic property can exist in productive harmony.” 54 U.S.C. § 300104
this end, Section 106 of the Act requires a federal agency to consider the effect of it
“undertakings” on property dfistorical significancewhich includes property of cultural or
religious significance téndian tribes.ld. 88 306.08, 302706(b). An undertaking is defined
broadly to include any “project, activity, or program” that requires a fegeratit. Id.

§ 300320. Section 106, like the National Environmental Policy Act, is often described as a

“stop, look, and listen” provisionSeeNarragansett Indian Tribe v. Warwick Sewer Auth., 334

F.3d 161, 166 (1st Cir. 2003) (quoting Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d

800, 805 (9th Cir. 1999pér curian)). The agency mustlsogive the Advisory Council on

Historic Protectionwhich is charged with passing regulations to govern the implementation of



Section 106, “a reasonable opportunity to comment on the undertaking.” 54 U.S.C. § 306108.
The agencynustfurther consultwith, inter alia, tribes “that attach religus or cultural

significance to [affected] property.Id. 8 302706(b). Once this is done, Section 106 is satisfied.
In other words, the provision does not mandate thgb¢hmittingagency take any particular

preservation measures to protect theseurees. SeeCTIA-Wireless Ass’n v. FC(C466 F.3d

105, 106-07 (D.C. Cir. 2006giting Davis v. Latschagr202 F.3d 359, 370 (D.C. Cir. 2000)

TheAdvisory Councilalsopromulgates the regulations necessary to implement Section

106,see54 U.S.C. § 304108(a), and these regulations “command substantial judicial deference.”

McMillan ParkComm.v. Nat'l Capital Planning Comm;r968 F.2d 1283, 1288 (D.Cir.
1992). Under them, the permitting agency — here, the Cdip determines “whether the
proposed Federal action is an undertaking . . . and, if so, whether it is a type of activiastha
the potential to cause effects on historic properties.” 36 C.F.R. 8§ 800.3(a). Where tye agen
decides either that there is no undertaking or that thertaking is not the “type of activity” that
has the “potential to cause effects on historic properties, assuming sycbperties were
present,” the Section 106 process is complite§ 800.3(a)(1). No consultation happens and
the permit may iss Id.

Things get more complicated where the agency cannot make this determinatsoich |
a situation, the agency must complete a rai#p ‘tonsultatioh processbeforeit permits the
undertaking.ld. § 800.16(f). Indian tribethat “attach religias and cultural significance to
historic propertiesthat may be affected by the “undertaking” are a consulting party in this
process even when the properties are located outside reservationldargd800.2(a)(4),
(c)(2)(i)). The regulations in fachstruct agencies to recognize that property of importance to

Indian tribes is “frequently” located on “ancestral, aboriginal, or ceded lahdls.”



§8800.2(c)(2)(ii)(D). Once its interests are implicated, the affected trist be given a
reasonable opportunity: “to identify its concerns about [these] properties”; to éamlvithe
identification and evaluation of” them; to “articulate its views on the undertakeftgcts”; and
to “participate in the resolution of adverse effectgl’ 8 800.2(c)(2)((A). The agency is
further directed to conduct these consultations “early in the planning procesis,’aidsensitive
manner respectful of tribal sovereignty,” and recognizing “the governtaguvernment
relationship between the Federal Government and Indian tribes§’800.2(c)(2)(ii)(B}(C).

The regulations then put meat on these aspirational bones by laying out the-steyp-
consultative process that must occur. The process begins with initial plannerg,thwa agency
“determine([s] the appropriate SHPO..to be involved.”ld. 8 800.3(c).The State Historic
Preservation Officer viz, SHPO-is designated by thgovernor of the state tmter alia,
administerthis national historigpreservation program at the state levelcdnsultation wittthis
Officer, an agency officiathen“identif[ies] any other parties entitled to be consulting parties
and invite[s] them to participatefd. § 800.3(f).

Such parties then assist the agency to identify potential historic propeittiesfirst
phase. The permitting official, along withe SHPOjnitially “[d]etermine[s] and document[s]
the area of potential effects,” “[r]evig¢s} existing information on historic properties within the
area of potential effects,[$]eek[s] information, as appropriate, from consulting parties,” and
“[g]ather[s] information from any [consultingjibe . . .to assist in identifying properties” of
potential significance to themnid. § 800.4(a). Based on this information, the agency thieall*
take the steps necessary to idertifstoric properties withitthe area of potential effectsld.

8 800.4(b). This identification effort extends to the “geographic area or aréas wditich an

undertaking may directly or indirectly cause alterations in the charactee af historic



properties, if any such pregies exist.”ld. 8 800.16(d) (defining ‘l@ds] of potential effects”).
The scope of this area is also “influenced by the scale and nature of an undenmakmagy be
different for different kinds of effects caused by the undertakiigy.”In this aea, the official,
through consultations, must “make a reasonable and good faith effort,” “miaigimclude
background research, consultation, oral history interviews, sample fieldigatiest, and field
survey” to identify potential historic propertiekl. 8 800.4(b)(1) (emphasis added). In deciding
on the l] evel of effort” required, the official “take[s] into account past planniegearch and
studies, the magnitude and nature of the undertaking and the degree of Federahewpltre
nature ad extent of potential effects on historic properties, and the likely nature androafat
historic properties within the area of potential effectsl.”

Once the potentially relevant historic sites are identified, the official moves on to
evaluating the historical significance of these sites in consultation with the ShtPt@ibes.|d.
8§ 800.4(¢. This step must be taken in a manner that recognizes that the tribes “ppssids s
expertise in assessing the eligibility of historic properties that may posbkgssiseand cultural
significance to them.’ld. 8 800.4(c)(1). Nevertheless, whehne tagency official and SHPO
agree that an identified property should not be considered eligible for listing oatibad\l
Register of Historic Place%he property shall be considered not eligibléd? § 800.4(c)(2).
The permitting agency may thencitte at this stage “that either there are no historic properties
present or there are historic properties present but the undertaking will haveatéin
them,” document this finding, and notify all consulting parties.8 800.4(d)(1). If neithethe
SHPOnNor the Advisory Council (if it has entered the consultation) “object within 30 days of
receipt of an adequately documented finding, the agenayab®iresponsibilities undereStion

106 are fulfilled.” Id. § 800.4(d)(L)(i).



The agency otherwise proceddsa third stage: assessment of the adverse effects on the
identified historic propertiesld. 8 800.5(a). An effect is considered adverse when the
undertaking may “alter, directly or indirectly, any of the charactesisti@ historic progrty that
qualify it for inclusion in the National Register,” including via the “introdoietof visual,
atmospheric or audible elements that diminish the integrity of the propsigpisicant historic
features.”Id. 8 800.5(a)(1), (2)(v). At this pdinthe agency may determine in consultation with
the other parties that there is no qualifying adverse effect or impose mialifscar conditions
that lead to the same resultl. 8 800.5(b). Alternatively, the Section 106 process may proceed
to a fourth and final stage involving resolution of the adverse effects in consultatiotevi
other parties.Id. 8 800.6. The agency may, however, terminate this final consultation if it
becomes unproductive and then proceed to permit the undertaking desgtietts.|d.

8§ 800.7(a).

A few important global rules also apply to each stage of this process. Theipgrmit
agency is empowered to “coordinate the steps of the Sectigord®éss, as appropriate, with
the overall planning schedule for the undertaking and with any reviews requireti athder
statutes.ld. 8 800.3(h. The agency may also “use the services of applicants [or] consultants” to
prepare required “information, analyses, and recommendations” in making any ofidls va
determinations.d. 8 800.2(a)(3). Finally, the regulations allow agencies to “develop procedures
to implement 8ction 106 and substitute them” fts procedures where tRevisory Council
determinesthey are consistent with the Council’s regulationgl” § 800.14(a).

B. Clean Water Act

The CWAmakes itunlawful to discharge dredged fil material into navigable waters

without a permit issued by the CorgSee33 U.S.C. 88 1311(a), 1342(a). The Corps grants this



approval in one afwo ways:lt issues individuapermitsfor a specificaction id. § 1344(a), or it
promulgates general permitsatpreauthorizea certaintype of activity within adefined area. Id.

8 1344(efl); seeSierra Clubv. U.S. Army Corps oEng’rs 803 F.3d 31, 38-40 (D.C. Cir.

2015).

General perimtting hasobvious advantages oviadividual permitting Most notably,
generalpermitsprovide standing authoritpr an entire category @lctivitieswherethose
activities alone and together, hamgnimal impact on regulated waterSeeSerra Cluh 803
F.3d at 38-40see als®@3 U.S.C. § 1344(€)). Theyconsequentlgliminate theneed for an
arduouspermitprocesgor eachminor actionaffecting a U.S. waterwayindeed, a @rmittee
maytypically rely on thegenerabermitwithoutevennotifying the Corpof its covered activity
See33 C.F.R. § 330.1(e)(1). To keep things rolling, the Corps needssualgthe permit
through public notice and commaeaeryfive years. See33 U.S.C. § 1344(&)).

But not every activitycovered by a general permit receives this harftiseatment
Actions proceeding under nationwideneral permgalsomustcomply withwhat are kown as
General ConditionsTheseGCssometimesequirethata particularcoveredactionbe subject to
pre-construction notice and verificatigRCN) by the Corp¥efore thavork begins.Where a
discreteactionrequiresa PCN aCorps district agineermust confirm that the activityill
complywith the generapermit cause no more than minimal adverse ¢ffécthe environment,
andserve tle public interestSee33 C.F.R. 88 330.1(e)(4B), 330.6(a)(3)(i).In so doing the

district engineemay supplemerthe permit’s basicules with moreprojectspecific one®r even



compela more rigorous indivigal permitting process for that particuwaork. 1d. 8 330.6(a)(2),
(d).

The Corpdhere relieon onesuchgenerapermit— Nationwide Permit 12 to authorize
“the construction, maintenance, repair, and neaicof pipelines throughout the natiomhere
theactivity will affect no more than a hadfcre of regulated waters at any single water crossing.
SeeReissuancef Nationwide Permits (NWP 12), 77 Fed Reg. 10,184, 10,271 (Feb. 12; 2012)

see als&ierra Club, Inc. v. Bostick, 787 F.3d 1043, 1056 (10th Cir. 2015). Eachaitaral-

crossing of a waterway is considered to be a “single and complete pfojetttése purposes.
See33 C.F.R. 8§ 330.2(i)Most pipelinework that inwolves minoractivities in U.S. watersi.e.,
affecting no more than half an aereanthusproceedwithout anyadvancenotice to the Corps.
Work thatimplicates tribal interestshowevercannot receivéhis laissezfaire handling.
For example(GC 17—not at issue here prohibits the sanctiamg of anyadivity under NWP 12
that will impair reserved tribalights, including reserved water rightSeeNWP 12 at 10,283.
Of more relevangesC 20mandates PCN forany permittedactivity that“may have the
potential to cause effects to amgtoric properties . . . including pieusly unidentified
properties”of cultural or religious importance to a tribkl. at 10,284. This includexctivities
that maycauseonly “visual or noise” effects thistoricpropertiesoutsidethe project arear
reserved tribal landsld. at 10,251. 8foresuch amactivity can proceedadistrict engineemust
verify either(1) that itwill not actuallyaffect anyidentified historicsite or (2) thatthetribal
consultations requireldy the NHPAare completeld. at 10,284. And, should a sanctioned
activity nevertheless stumble upon tribal artifacts or rem@@s21mandateshatthe permittee

“immediatelynotify” the Corpsand to the maximum extent possiblglt “construction



activities that may affectthese objectsntil coordination with state, tribal, afelderal
authorities is completeld.

NWP 12alsoallowsadistrict engineeto impose additional Regional Conditions where
thedistrict engineedeems th&eneralConditions insufficient to protédribal interests.See
ECF No. 6, Exh. 1@ecisionDocument for NWP 12) at 10ege alsa33 C.F.R. 8 330.5(b)(2)(ii).
Many ofthese Regional @ditions restrict the scope of therhit orexpand the types of
activities requiring a PCN procelsfore an etivity may proceed under. iSeg e.qg, ECF No.

21, Exh. 3 (201 NWP Regional Conditions for North Dakota{f particular relevance to this
Motion, North Dakota’s Regional Conditions require a PCN “prior to initiatingragylated
activity in the Missouri Rivet. Id. at1. Permitteeslso must notify the Corps of “the location
of any borrow site that will be used in conjunction with the construction of the authorized
activity so that the Corps may evaluate the site for potential impacts tostoric properties.”
Id. at 2.

The Corps more genergbermittingregulationdurther purport to assurtat,in the
“processing ad evaluating ofany] permit” a district engineegive “maximum consideration
[to] historic properties within the time and jurisdictional constraints of the Getpgatory
program.” 33 C.F.R. pt. 325, app. C, 8 2(f). Appendix C of these regulatioinssses the
Corps’NHPA obligationsandrequires alistrict engineeto “take into account the effects, if any,
of proposed undertakings on historic properties both within and beyond the waters of.the U.S
Id. 8 2(a). The Corpsconsiders each permitted wateossing of a linear pipeline, however, to
be its own individual undertakingecause the rest of the project.e., the entire line- “almost
alway[s] can be undertaken without Corps authorizatmrsuchindividual crossingpy a

feasible rerouteld. 8 1(g)(4)(i). In other words, the Corps does not consider each crossing to be

10



the “but for” causef the entirepipeline and thus does not consider the entire pipeline to be an
undertaking. Insteadh¢é permittedundertaking, according to the Corfpsxtends] in eithe
direction from the crossing to that point at which alternative alignments letadiegsonable
alternative locations for the crossing can be considered and evalukte8.1(g)(4)(ii). For

these permittedctions thedistrict engineemust“encourae the consideration of historic
properties at the earliest practical éinm [d planning process” and engage in consultations with
tribal leaders, the Advisory Council on Historic Prestora and State Historic Pservation
Officers 1d. § 2(e). Theregulations alsgpecify when additional conditions should be placed
on apermit to“avoid or reduce’effectsto theseproperties.ld. 8 10(a).

C. Rivers and HrborsAct

The RHA forbids certain constructiaactivities within the “navigable water of tlunited
States” wihout prior permission from the CorpSee33 U.S.C. § 403The Corpsoftenrelies
on NWP 12 to discharge this duty pipeline construction having only a minimal impact on
regulated waters33 C.F.R. § 322.3(a), and tek@me general C¥W conditions apphhere Lake
Oahe is one of the waterways that faligler the jurisdiction of this &.

** x

To sum up, the NHPA requires that the Corps, prior to issuing a permit under the CWA
or the RHA, consider the potential effect of that permitted activity on placestofat or
religious significance to Indian tribes.

D. FactualHistory

The Standing Rock Sioux Tribsa federally recognized Americandian Tribe with a
reservation spanning the border betwlenth andSouth Dakota.SeeECF No. 1 (Complaint),

1 1. The sweep of thEibe’s historicand cultural connection to the Great Plains, however,

11



extendsbeyond hesemodern reservation boundaridg., 1 7-8. Asuccessoto the Great
Sioux Ndion, theTribe’s ancestor®nce lived)oved worshipped, and mournefiv] hereverthe
buffalo roaned” ECF No. 6-2Declaration of Jon Eagle, Sr.), 1 24heBepeoplecreated stone
alignmentsburial cairns, and ber rock featurethroughout thareato conducimportant
spiritual ritualsrelated to thehythms oftheir daily life. SeeECF No. 14-1Declaration of Tim
Mentz, Sr.),{ 3; Eagle Decl.f1 20, 25.Along the region’svaterways in particulathe
prevalence of these artifactflectswaters sacred rolen thar deeply heldspiritualbeliefs. See
Eagle Decl.J 25. Today, the Standing Rock Sioux continue to hdresepracticesandcherish
the connection they have tcethancestorshroughthesesites. 1d.

Oneplace of particular significande the Tribe liesat thetraditionalconfluence othe
Missouriand Cannonball Riverdd., §11-12 ECF No.6-1 (Declaration of Dave Archambault
I), 1 12. Theancestors$o the Standing Rock Siowgathered in this location fmeacefully trade
with other tribes.SeeMentz Decl, § 36. They also considered the perfectly round stones
shapedy themeetingof these twagreatrivers to be sacred. Séagle Decl.§ 11. Mghty
natural force, however, no longer hone sastones Id. In 1958 the Corps dredged and altered
the course fothe Cannonball River to constricdam 1d. As a result, é&arge maamade lake
known as Lake Oahe now covéne confluenceld.

The Tribeneverthelessontinues to use the banks of the Missouri Rivesfaritual
ceremoniesand the Riveras well as Lake Oahplays an integraiole in the life and recreation
of those living on the reservatiotd. Naturally, then the Tribewastroubledto learnin late
2014thata newpipeline was being planned that would cross the Missouri Riveer Lake

Oaheabout a halmile north of the reservatiorBeeArchambaultDecl., 1 812. This was of

12



course DAPL — a 1,172mile crudeoil pipelinepoisedto wind its way from the Bakken oil
fields nearStanley, North Dakota, t@fineries and terminals idatoka, lllinois.

The conflict that has arisen sinitgs revelations, to say the leadfactually complex To
ease digestion of the relevant information, the Court festdbes how Dakota Access chose the
pipeline route.lt thenlays out the facts surrounding the Conpsimittingandconcurrent
Section 106 procedsr the project Thesefollowing summaries admittedigontainsignificant
detail and may try the reader’s patience. The Court nonetheless believes suative marr
necessary because a key question here is whether the Corps engagedentstdhsultation
with the Tribeunder Section 106.

1. DAPL

In the summer of 2014 akota Accessrafted the route that brought DAPL to Standing
Rock’s doorstepSeeECF No. 22, Exh. B (Declaration of Monica Howard), 11 ZFBeplotted
coursealmost exclusivelyrackedprivatdy heldlands and, in sensitive places like Lake Qahe
alreadyexisting utility lines As only 3% of the work needed to build the pipeline woalder
requirefederal approvabf any kind and only 1% of the pipeline was setftec U.S.
waterwaysthe pipeline coulgiroceed largely on the company’s timeline.

Dakota Accessevertheless alsorominently considered another factor in traj its
route: the potential presence of historic propertlds.Usingpastcultural surveys, the company
devised DAPL’s route taccount for an@voidsites thathadalready beerdentifiedas
potentiallyeligible for or listed on the National Register of Historic Pladds 1 2-4. With
that pathin hand, in July 2014he company purchaseights to a 400-foot corridor alonig
preliminaryroute to conduatxtensivenewcultural survey®f its own Id., 3. These surveys

eventually covered the entire length of the pipeline in North and South Dakota, andfmuch
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lowa and lllinois. Id., T 8. Pofessionally licensed archdegistsconducedClass Il cultural
surveys, which are “focused on visual reconnaissance of the ground surface in wéttihggh
ground visibility.” Id. In someplaceshowever, thesamearchaeologistsarried outmore
intensiveClass Il culturakurveys, which involve &omprehensive archaeological survey
programi requiring bothsurface vsual inspection and shovstprobes of fixed grids to
“inventory, delineate, and assess” historic sites. Theselatter surveys requirezbordnation
with and approval b$tate Histac Preservation Officersld.

Where thissurveyng reveagd previously unidentified historic or cultural resources that
might beaffected, the companyostlychose to rerouteld., 114-6. In North Dakota, for
example, the cultural surveys found 149 potentially eligible sites, 91 of which had etures.
Id., 15. Thepipeline workspacand route was modified to avoid all 91 of these stone features
and all but 9 of the otheiogentially eligible sitesId. By the time the company finallsettled on
a constructiorpath then, the pipeline route had been modified 140 times in North Dakota alone
to avoid potential cultural resourcelgl.,, 6. Plans hadlsobeen put in place® mitigate any
effects on the other 9 sites through coordination with the North Dakota SHE®.13. All
told, the company surveyatearly twiceas many milesn North Dakotaasthe 357 miles that
would eventually be used for the pipelind., 112

Thecompany also opted to build its new pipeledong welitrodden grounavherever
feasible SeeECF No. 22-1 (Declaration of Joey Mahmoud), 1 18, 24, 40. Arbakel Oahe,
for examplethe pipeline will track both the NortheBorder Gas Pipeline, which was placed
into service in 1982, anah existing overhead utility lineld., § 18. In fact,where it crosses
Lake OaheDAPL is 100% adjacertb, and within 22 to 300 feet frorthe existing pipelineld.

Dakota Access chose this route because these log&i@ah*been disturbed in the past — both

14



above and below ground level — making it a ‘brownfaolssingocation.” Id., 1 19. This
made it less likelythen that new ground disturbances would harm intact culturaibal
features Id.

Around the time the cultural survey work begBakota Acces$ook itsplanpublic. See
Howard Decl., 1 12. On September 30, 20t rhetwith the Standing RocEioux Tribal
Council to present the pipelimpeojectas part of a largerocnmunity-outreacleffort. Id., § 22.
Personnel from Bkota Access alsepokewith the Tribe’s Historic Preservation Officer
(THPO), Waste’ Win Youngseveral imesover the course of the next montlhl., 1123-27. At
one related meeting,RAPL archaeologisanswered questions about the proposed survey work
and invited input from Young ocanyareas that might be of particulaibal interest I1d., 11 25-
28. The companygreedas wellto send theenterline files fromits cultural survey to her for
review, anddid soon November 131d., 1 28. It never received any resporfsem Young. Id.

2. Entry of Corps

Based on the current record, the Corps appears to have had little involveakbia
Access’searlyplanning. The one exception is a June 20&éting betweaethe two partieso
discuss theompany’'splan to build a pipeline through the regidBeeECF No. 21-18
(Dedaration of Martha Chieply), 8. At this meeting,ite Corps informed the company about its
permitting requirements and explained the importance of tribal coordinationyfacaons
taken undeits jurisdiction. Id. There is nandicationthat the company sougto secure any
permittingor that it presented the Corps with a specific proposett for DAPLat this time
Id. Thisconclusionis consistent with theecordevidence that Dakota Access was still buying
up the necessary rigbt-waysfor the pipeline surveys in July 2018eeHoward Decl., 3

Mahmoud Decl., § 40.
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The writing wason the wall, however, thaanyDAPL permittingrequests would
eventually land in the Corps inbox. The Corps’ Tribal Liaislm®l Amesaccordingly tried to
set upa meeting withTHPO Young beginning around September 17, 2014, without suc&ess.
ECF No. 21-17 (Declaration of Joel Ame%),5-6; see als&ECFNo. 21, Exh. 9 (Corps Tribal
Consultation Spreadsheat)l (documenting five attempts by Ames to coordinate a meeting
with Young in September 2014). On OctobertheoCorps personnellsosought to hold an
arrangedmeeting with thélribal Courtil and Dakota Accessn the Standing Rodleservation
SeeChieply Decl., 1 9. But when the Cotpsely arrived for the meetindribal Chairman
David Archambaultold themthat theconclave had started earlier than planned and had already
ended Id. Amesneverthelessontinued taeach outo Young totry to schedule another
meetingthroughout the month of OctobeBeeAmes Decl. {1 5-6. When theewmeeting was
finally held at the reservatioan November 6, thougiRAPL was taken oftheagendaecause
Young did not attendlId., 1 7.

3. Soil-Bore Testingat Lake Oahe

The Corps’ North Dakotaffice also receivd thefirst request foDAPL permitting
aroundthis time andlauncheda formal NHPA Section 106 consultaticas a result SeeECF
No. 21-19(Declaration of Richard Harnois), § 5. Theslitary preconstruction request from
Dakota Accessoughtpermittingonly to corluct preliminary sotbore testingatthe Lake Oahe
site, not to actually begin any constructiolal., § 12. Dakota Accesseaeded to conduct tee
tests to determine whether it cosldbsequentlyse it preferred method of Horamntal
Directional Drillingat the crossingld. HDD — which the company plans to use on all land
subject tathe RHA or owned by the Corpsaows for “construction across a sensitive area

without excavation of a trench by installing the pipeline through a drilled haldicamntly
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below the conventional depth of a pipeline.” Howard Decl., This particulatestinvolved
drilling just seven holes of 4nch diameter with an estimatdd feet of impact on areas around
theholes. SeeHarnois Decl, Exhs. 1-2. Access to and from the sstemoreover, would take
place on existing roaddd.

As a first cut, theCorpsreviewedextensive exigng cultural surveys both within and
outside thd_ake Oahe project arda determinewhether the work mighdffectcultural
resourcesld. Then, on October 24, the Corps sent out a letter to tribes, inclindiBganding
Rock Sioux, with information about the proposedrk and maps documentirige known
cultural sitesthat the Corpsad already identifiedld., 1 6; seeid., Exh. 1. These includegites
that the Corps considered to be outside the pegjeatea of effectld., I 6. In addition, he
letter requested that any party interested in consulting amékterreply withinthirty days 1d.
No responseavas receivedrom the Tribe.ld. The Corps didreceive responses from other tribes

and the North Dakota SHPO, which it consideril, I 7. Ater granting arextrathree weeks

for additional responsesn December 1&e Corpsnade an initialetermination of No
Historic Properties Affectédfor the soil-boretesting. Id., §17-11.

The Corps mailed out thkecision in a Determination of Effect letter to the North
DakotaSHPOandall affected tribeon the same dayd., 1 11. The letter explained that the
Corps had concluded that no historic properties woulaffleetedby thetestsand clarifiedthat a
previous “not eligible” determination hadready been made fomaarby site that wouldisonot
be affectey the work 1d. The Corps also emailed Young again the next day to seek possible
dates for @anuary 2015 meetingith the Tribe to discuss DAPLSeeTribal Consiltation Sheet

at 1(documenting email on Deenberl9, 2014. No response is in the record.
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On February 12, 2015aking stillheard nothing from the Tribe, Corps Senior Field
Archaeologist Richard Harnoesnailed Young again to solicit commenptsthe narrow issue of
the soil-bore testingSeeHarnois Decl. 1§ 13-14. Again, no replyd. Around this saméme,
Young informed the Corps’ Tribal LiaisoAmes at an unrelated regulatory meeting that she did
not need to consult with the Corps at thementas she was currently working directly with
Dakota Access. Sdames Decl., § Bsee alsdribal Consultation Sheet 1(documenting
contact) As a result, on February 18, the gograntedhe PCNauthorization under NWP 12
for thelimited exploratory soil-borgestingrequested by Dakota AccesSeeHarnois Decl.,

117 13-14.

At this point, the Court should note that the Tribe has not provided a declaration from
Young about any of these early consultations (or lack thereof). This omission isyatbk®r
its cause because many of the facts relevant to the Tribe’s NHPAiolaivne her. As a result,
the rendition of the facts in the record is largely told through documentation arayisfid
provided by the Corps, with the exception of letters from Young provided by the Tribe.

In any event, everal weeksater, on March 2, 2015, the Corfogally receivel a letter
from Young expressing concerns over sites that miglafieetedby the bore testingld., § 15.
The letter was dated on the same tegthe Corpshad greedighted thework. 1d. In
particular, Young mentioned the North CannonWdlage Site, whichwas almost a hatiile
from the closest “area of potential effect” boundary set by the CddpsThe letter further
requested Cks Il andother cultural surveys under tribal monitoring beforetédsting,and
tribal monitoringduring both the testing arahy latempipeline constructionld. Youngalso sent
asimilarletter on February 25 to the Corps’ Regulatory Branch Chief, Martha ChiepBECF

No. 6, Exh. 6 (Letter from Young to Chieply on Feb. 25, 2015).
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Neither of these letters, contrary to representations matle Tribe’sMotion, appeas
to bean “immediatf]” response to &ebruaryinvitation by the Corpso consult orPCNs related
to the actuapipeline constructionSeeMot. at 10;see alsd etter from Young to Chieply (Feb.
25, 2015). Indeed, the letters make no mention offblatuary offerfocusinginsteadonthe
more narrow issue dhesoil-bore testing.SeelLetter from Young to Chieply on Feb. 25, 2015.
Of course, as the Court has explained, the Cloadsalreadypermittedthat limited testingunder
NWP 12 bythe time Young sent the letterAmesneverthelessenewedhis effortsto schedule a
meeting between Chairman Archambault #relCorps’North Dakota DistricCommander,
Colonel Henderson, in response to Youngtters but the parties could not find a date when
both men were available to consuBeeAmes Decl., 1P.

4. PCN Authorizations

In the meantimeDakota Accessitiated effortson December 29, 201y securdive
additional PCN authorizations under NWPf@Rpipeline-constructiomork in North Dakota.
SeeChieply Decl., T 10. Qut of these, three were later withdmn for various reasongd.) In
the application, the company provided a projedadiption awater and wetlanetelineation
report and a cultural-survey report for areas around the §i@N Id., Exh. 4at 1, 8. Dakota
Access also requested a jurisdictional dateation from the Corps for the world., Exh. 4 at
1. On Februay 5, 2015, the Corps deemed the application incomplete and informed the
company that it would require additional informatlmeforeconsideringt. Id., §11. At this
time, the Corps also informed Dakota Access that one disted sites, PCN # 1, would not
require Corps permitting because the involved waterway had previously been detktmbe
an isolated wateray not subject tathe CWA or RHA. Id., 110-11. Dakota Accessesponded

with a complete applicatiofor the remainig PCNson March 25.Seeid., 1 13. The Corps,
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accordingly sent detter in relation to an environmental assessment (EA) for the project to the
Tribe and othepartiesonMarch 30 SeeECF No. 21-20DQeclarationof Jonathan Shelman),

7. This letter dscribed théwo proposed crossingd Lake Sakakawea and theposed
crossing atake Oahe-i.e., the threeNorth Dakota sitestill thought to requir€®CNsat the

time —and solicited comments from the Tribelt® considered as part of tha. Id.

While discussions between Dakota Access and the Corps were ongoing, the Corps also
sent @orm letter toYoung on February 17, informing her thiatvas now considering 35CN
requestscross its offices fADAPL. SeeECF No. 6, Exh. 5. Thietter went @ to explain that
the majority of theipeline work would occur in uplands that were not subject to Corps
jurisdiction, but the Corps would need to permit crossings at the Missouri, Jameyusigizes
Moines, Mississippi, and Illinois Riverdd. Theletter, moreovernoted that Dakota Access was
conducting cultural surveys along tametireroute. Id. Finally, the Corps requested that the
Tribe let it“know if you have any knowledge or concerns regarding cultasalurces . . you
would like the Corps to consider” and asked whether it wanted to consult on the pichje&t.
response wasequested prior to March 30 “to help facilitate a timely Section 106 revigy.”
The Corpsalsoattached the current proposed alignment provided by Dako&sédor the
pipeline and contact information for various Corps stafblved in facilitating tribal
consultations.Id.

Onthe date of theeadlineto respondAmes and Youngxchanged emaildut the
content of this exchange is not in the recdBgeTribal Consultation Sheet 8. Young did,
however formally respond opril 8. SeeECF No. 6, Exh. 7. In her resporibes time she
acknowledged receipt of the Corps’ Februaryetierabout the 55 constructiaelatedPCNs.

Id. at 1. But the thrust of her lettédocusedagainon the Corps’ failure to respond, prior to
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permitting the sotbore testing, to the concerns she had raised about that feeid. at 1-2.
She further expressed her belief that the Canagitionviolated the Section 106 procedd. at
2. Shedemanded that the Corps “clarify the proper sequencing of theisé06 NHPA
process” before proceeding with tB4, assertedhat she had not yet beeontacted by Ames,
and described the placement of bore pitsmrafe lands aanattempt to avoid federal
jurisdiction 1d. at 23. In conclusion, Young informed the Corps that the Tribe opposed “any
kind of oil pipeline construction through our ancestral lands,” in part because the potential
dredging would take @lce wheréhuman remains of relatigof current. . .tribal members”
were presentld. at 3. Young ultimatelyclosed though by reiterating that the Trib#ook[ed
forward to participation in a full tribal consultation process” once it commeridedOn the
same dayCorps personnel and Standing Rock Archaeol@jiskKelly Morgandiscussed future
pipelinerealignment®ver the phoneSeeTribal Consultation Sheet 7.
5. Summer of 2015

Relations between the Tribe and Corps did not improve in the summer of ROES.
attempted to speak with Young about the project in June, but she informed him Vidhahshe
was on an extendeddwe of @sence until July 271d. at 8;seeAmes Decl., . Ames was
unable to determine whether anyone was empaavi® act orthe Tribe’s behalin her absence.
SeeAmes Decl., B. OnJuly 22, Corps Operations Manager Eric Stasch also settéicto
Standing Rock describing the planned use of HDD for the Oahe croS&seglarnois Decl.,
1 16;see alsad., Exh. 3. In his letter, Stasch provided details about the areas of potential effects
and explainedhatthe Corps would consider the waKederal undertaking despits location
on private land.Seeid., Exh. 3at 1-:2. The letter went on teaythat Dakota Access cultural

surveys had identified an additional cultural site withinghegposed preparation and stagarga
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for thiswork. 1d. at 2. Finally, the letter requested a respavitian thirty daysif the Tribe

wished to consult on this pamtilar crossing and indicated that consultations about other pipeline
crossingavould happen separatelyd. at 23. Attached to thdetter were current and previous
survey informationas well as general and detailed project méypstratingthe locationand

nature of thd.ake Oahecrossing and recorded cultural resourcgéseHarnois Decl., I 16.

In August, he Triberesponded witltwo lettersof its own. SeeECF No. 6, Exhs. 8
(Letter from Archambault t€ross on Aug. 19, 2015),(Retter from Youngo Stasch on Aug.
21, 2015). Thefirst, senton August 19rom Chairman Archambauib Colonel Cross the
Corps’ Commander and District Engineer for the Omaha Distdetscribed the Chairman’s
frustration in not being contactedrlierin regard to DRL. Seel etter from Archamhbultto
Cross(Aug. 19, 2015). Archambault invité€gross to the iervation to discuss the matserd
provided contact information for his administrative assistant to arrange theldisThe very
same day, AmesmailedArchambault’'sassistant in an attempt to schedule a meghing
without successSeeAmes Decl., 110; see alsdribal Consultation Sheet at 8. The second
letterrespondediirectly to Stasch’sffer to consult on the Lake Oahe crossi@gel etter from
Youngto StaschAug. 21, 2015). Init, Young again reiterated that the Section 106 consultation
run by the Corps had failed to respond to concexised by the Tribe in their February letters
about the soibore testingrior tothe completion of that workid. She further expressed her
frustration in being excluded from the Dakota Access survalesgite compangromises to
include tribal monitors, anshe reiterated her concetatsites might be overlooked damaged
unless the Standing Rock Sioux participated in surveylitglin closing, Young agaisaidthe
Tribe looked forward to participating in “future consultation prior to any workgoeampleted .

.. [and]to playing a primary role in any and all survey work and monitorinid. at 2.
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The Corpgesponded in at least three wagghe Tribe over the next month. First, on
August 27 a Corps staferchaeologisstartedplaming an osite visitfor the Corps, the rlbe,
andtheNorth Dakota SHP@o Lake Oahe SeeHarnois Decl{ 18. Second, th@orps’ District
Commander, Colonel Hendersawrote back to ChairmaArchambault SeeECFNo. 6, Exh.

10 (Letter from Henderson to Archambault on Sept. 3, 20M@st of Henderson’'detter

reiteratel the form offer to consult and other gengnaljectinformation, buthe letteralso
acknowledgedeceipt of the The’s recent letters and provided additional information about the
requested PCN locationgd. at 2. Third, Staschsent a letteon September 16, expressing his
willingness and desire to address the Tribe’s questions and concerns during the upositeng
visit to Lake Oahglanned by the CorpsSeeHarnois Decl., T 22.

On thesame days Stasch'’s letteHarnoisalsoemailedStanding Rck Archaeologist
Morgan toinvite her to participate in thevorking level, on-the-ground site visit of the proposed
DAPL Oahe Crossing.'ld., 123. This sparked an email exchange between the two on logistics
and datesld. The verynext day, however, Morgan emailed the Corps to back out of the visit.
Id., Exh. 4. In an attached letter, sheplainedthat “after careful consideration tfétanding
RocK THPO has determined that it is in the best interest of the THPO to decline participation
the site visits and walking the project corriddiarea of projected effegdtat this time until
governmento-government consultation has occurred for this project per Section 106
requirements as requestby the Standing Rock Sioux Tribeld. By this she seemed to mean
that the Corps neededficst hold the previoug requested meeting betwe€hairman
ArchambaultandColonel Hendersonld. Despite the Tribe’s withdrawathe Corpailtimately

proceededo hold the onsiteisit with the North Dakta SHPO.SeeHarnois Decl., | 26.
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About a week later, the Tribe samtother letterthis time fromYoungto Colonel
Henderson.SeeECF No. 6, Exh. 11 (Letter from Young to Henderson on Sept. 28, 2015).
this letter Young noted her concern “about the lack of consultation prior to the start of
archaeological surveys.ld. at 1. She further indicated that ffébe had“received no
correspondence prior to the soil bore hole testing,” which shecttegacterized as evidence that
“the Corps is attempting to circumvent the Section 106 procéds.Citing the potential for
“irreparable damage to. . knownsites,” she complaineabout the Tribe’s “exclusioof tribal
participation up to this point” from the identification efforts and Section 106 protesn
addition, she indicated that the Tribe believed “the entire length of the DARinpsproject
under the . . . [RHA], as well as” the CWA, and that the Corps was trying to avoid
“federalization.” Id. at 2.

6. Fall of 2015

In the fall, the Corps responded by redoublisgfforts to meet with the TribeOn
September 29, 201B8mes in a phone conversation with Chairman Archambaaheduled
meeting between the Corps and the Tribe’s Vice Chaildtober 28 SeeAmes Decl., 1L3.
But two days before thaheeting the Tribe canceletbecause nobody from the tribe was
available to attend.’ld. On the same day, the Tribkso canceled a meeting scheduled for
November with Colonel Hendersagmromisingto meet withhiminstead‘in a few months.”1d.,
1 14. The Corpsnoreover documented ten different attempts to contact the Tribe over the
course of the October to speak about the projgetTribal Consultation Sheet at 14.

Then, in November, the Corpsiceinvited the Tribe to a general tribakgting in Sioux

Falls, South Dakota, scheduled for December 8 t8&:Chieply Decl., L7, see alsad., Exh.

10. This invitationcontained a link to the cultural sunggyrovided byDakota Accessld. Five
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tribes attended this meetingd.,  18. Standing Rocklid not. Id. At the meeting, the Corps
made surehat the tribes had copies of the cultural survagd,the group agreed reconvene on
January 25, 2016, to discuss any issues they found with those sudieysound the time of
this meeting, the Corps also independently looked through these cultural sandeyiser route
maps to determine whether any additional DAPL crossings migktthavpotential to affect
historic propertiesSeeECFNo. 21-18, Exh. 16. The Corps concluded that only the James
River crossing (PCN #4) raised any concerns; no others triggered the ne@&Cidrumder
General Condition 20l1d.

During thistribal gathering, Morgassent a letter to the Corgadicating that the Tribe
was"still interested in formal constation on the proposed” pipelim@spite its decision not to
attend SeeECF No. 6, Exh. 12 (Letter from Morgan to Chieply on Dec. 8, 281.%) The
Tribe yet again noted thdthad not received a response from the Corps ahewtoncerns ihad
raised in regard to the bore testind. Morgan als@rotested thaihetestingshould not proceed
prior to mitigationeffortsand indicated that the Tribe did not concur in the ‘fhects”
determination for this workld. at 2. This, of course, makes little sense given that Young had
already acknowledged in previous letters from the€Ttitat they were aware the sbdre
testing had already taken place back in the spring. g€, etter from Young to Henderson on
Sept. 28, 2015 (recognizing “soil bore testing has already occurred despitdialur ini
correspondence”)ln any event, Morgafurther indicated that the Tribe looked forward to
playing a primary role in any survegror monitoring and explained thatwould refuse to
participate in tribal meetirgguntil Colonel Hendersorameto their reservation to meet with

them first Letter from Morgan to Chieply (Dec. 8, 2015) at 1. Finally, she informed the Corps
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that the Tibe thought the draEA could not be issued ipr to a full culturalresourcesurvey.
Id. at 2.

Again, the Corpsppears to have takagation in response to the Tribe’s demands.
Henderson orderedr@aha District Deputy Commandérieutenant ColonéVlichael D. Sexton
to attempt to schedule a meeting with Plairfoff him. SeeAmes Decl., L7. He did so in
response to the setbacks experienced by Ames in attempting to secure tbeesaine previous
months.ld. TheTribe, howevernever returng Sexton’s callgbout scheduling meeting
either, and Young subsequently left her positwith the Standing Rock SiouxId.

On December 8, th€orps releaseddraft EA for the projectwhich containec request
for commentby January 8, 2016SeeShelman Decl., 8. In the portion of the EA describing
the Section 10processthe draft explained that consultations began in November 2014 for
initial geotechnical explorations, which then closed in January 26@8ECF No. 6, Exh. 13
(Draft EA, Nov. 2015) at 58.The draft nextlescribed the ongoing process, starting in July 2015,
for consultation related to the actual pipeline constructidn.In so doing, it acknowledgete
Corps’ failureto secureonsitevisits or governments-government meeatgs to dateld. at 58
59. In the very next section, the EA indicated tiatuing had said in the October 2014 meeting
with Dakota Access that the Lake Oahe HDD process “appeared to avoid impactsncskee
of tribal significance.”ld. at 59.

7. 2016

The Tribe provided timely and extensive comments to the draft EA in lettersioary$
and March 24, 2016SeeECF No. 6, Exh. 14 (Standing Rock Comments on Draft EA); id., Exh.
15 (Standing Rock Supplemental Comments). In these comments, Archarsberitdthat the

Corps had failed to consult on the identification of cultural sites important to the Bee
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Standing Rock Comments on Draft BA23; see alsad. at 4 (asserting Corps violated its own

policy to hold “an active and respectful dialeg . . before decisions are made and actions are
taken”);id. (claiming bore testing violated NHPA because Corps did not include Tribe in
decisionmaking process); idt 6(noting Corps reliance on old surveys conducted before 1992
Amendments to NHPA). He explained the importance of such consultations by, in part,
describing tribal “oral traditions and historical records” that recorded #szpce of known sites
and burials in the direct path of the pipelind. (counting “at least 350 known sites within the
project corridor in North Dakota alone§ee alsad. at 4 (indicating that Draft EA
misrepresented Tribe’s position in October 2014 meeting thanks to false impressiddakota
Access). As a result, he concluded that those outside the Tribe could not properly ideséf
sites. Id. He additionally criticized the 46fdot corridor used for the Dakota Access surveys as
too narrow and described the “no effects” determination by the Corps fowghasthe

corridor as lacking “scientific or engineering suppoit’ at 7-8. Archambault, in his later
supplemental comments, again stressed the importance of tribal participatiemdentification

of historic properties and, accordingly, decisions about potential alternaties fouthe

pipeline. SeeStanding Rock Supplemental Comments at 23-24. He also cited the Advisory
Council’s Section 106 regulations and case law to support his assertion that fasraladte
public meetings could not meet the Corps’ obligations under the NHPA to consult with the
tribes. Id. In conclusion, he implored the Corps to assure that full cultural surveys would be
done, with tribal input, on the entire pipelingl. at 2829. Two otherribes also indicated at

this time that they thought they had not yet been fully consulted on the poteetits eff the

pipeline. SeeECF No. 6, Exhs. 22-24.
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The Section 106 process between the Corps and Tribe finally picked up steam in the
spring of 2016. From January to May, there were no fewer than seven meetings between the
entities. On January 22, Corps Senior Archagist Harnois met at the reservation with
Chairman Archambault; the Tribe’s new THPO Ron His Horse is Thunder; Morgareand t
Tribe’s Section 106 Coordinator, LaDonna Brave Bull AllagkeHarnois Decl., § 27Three
days later, on January 25, the Trgzeticipated in the followon tribal meeting to discuss the
Dakota Access cultural surveySeeChieply Decl., § 21. Next, on March 3, Corps staff held a
meeting with the Tribe at Corps headquart&seAmes Decl., 9. Perhaps most
significantly, Morgan met with the Corps to express specific concerns about tribal buriatsites
the James River crossing (PCN # &geHarnois Decl. { 24. Based on the information she
provided, the Corps verified the presence of cultural resources at the siteeessfully
instructed Dakota Access to move the pipeline alignment to avoid tllem.

Colonel Henderson also attended several meetings with the Tribe. Héitiratex at a
third tribal summit on February 18-19, again with Standing Rock participaeaChieply
Decl., 122. Then, he attended meetings with Standing Rock on February 26, April 29, and May
14. SeeAmes Decl.f1 26, 33, 36. Through these conversations, Henderson committed the
Corps to imposing several additional conditions on DAPL, such as double-walled piping, in
response to tribal concerns about environmental safétyy 27. One of these summits also
included an onsite visit to the Lake Oahe crosstageHarnois Decl., § 28&ee also
Archambault Decl., 9. During that visit, Chairman Archambault “pointed out areas of
concern and explained the tribe’s issues with the pipeline project.” Harnois P28l Indeed,
in March, Archambault acknowledged that the Corps had recently made strides rigviing

the Section 106lsp and indicated he felt this particular onsite visit was productive at identifying

28



new stones, graves, burial sites, and earthen lodges that needed to be consitder€bipst
SeeSupplemental Comments on Draft EA at 26-27. Henderson and Archaexezhdnged
letters about the project throughout the spring as vel|.q 30.

The improved relationship, however, had its limits. In the spring, the Corps worked with
Dakota Access to offer consulting tribes an opportunity to conduct cultural satvie¢sN
locations where the private landowner would permit th&eeChieply Decl.,  28. This
included 7 of the 11 sites in North and South Dakdda. Three tribes took the opportunity, and
it paid off. SeeECF No. 22, Exh. C (Declaration of Michelle Dippel)  28. The Upper Sioux
Community identified areas of tribal concern at three PCN, sitesDakota Access agreed to
additional avoidance measures at all of théda. At one of these sites, the tribal surveyors and
the lowa SHPO declared a saigible for listing on the National Registry that had not
previously been identified on Dakota Access’s surv&eeEagle Decl., 182-36;see also
Mentz Decl., 1188-39 (describing his hiring to conduct surveys for the Upper Sioux). Dakota
Access agred in response to this discovery to bury the pipeline 111 feet below the site to avoid
disturbing it. SeeMot. Hearing Trans. at 36. Similarly, the Osage Tribe identified areagythrou
their surveys that they wished to monitor during construction, andampany granted that
requestoo. Id.

Standing Rock took a different tack. The Tribe declined to participate in the surveys
because of their limited scope. S&meply Decl, § 29. Insteadt urged the Corps to redefine
the area of potential effetd include the entire pipeline and assertedithabuld send no
experts to help identify cultural resources until this occurtdd.In a responsive email, the
Corps expressed its regret that the Tribe would not participate and welcomed algdkjeor

information regarding historic properties that it was still willing to provilde. The Corps went
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on to explain that it did not “regulate or oversee the construction of pipelines,sdmddilatory
control is limited to only a small portion of thend and waterways that the pipeline traverses.”
Id., Exh. 14. While the Corps’ regulations allowed it to consider uplands outside “watees of t
United States,” the email asserted that work in these areas had to be “diredigtadqwith],
integrally related [to],” and caused by the-lirater authorized activity” before the Corps could
claim authority over it.Id.

The Tribe did engage in two more visits to Lake Oahe with the Corps around this time.
SeeEagle Decl., 113-14; Harnois Decl., § 29. First, on March 8, Morgan and the Tribe’s latest
THPO, Jon Eagle, identified areas of potential cultural significance to the &utpkescribed
the area’s sacred importance to the Standing Rock peSpkHarnois Decl., 1 29. Several of
the sites theydentified were in areas that the Corps had determined were well outsidieethof
potential impact for the project, such as a cemetery approximately 1.2 rorfethie nearest
bore pit and .6 miles from the HDD preparation and construction &ted.he group also
toured the Cannonball Village sitéd. At this site, Morgan and Eagle pointed out places in the
mole dirt where “pottery shards, pieces of bone, flint and tools used for scrapinginides
cutting” were visible.SeeEagle Decl., f14. Eagle, in addition, pointed out a sacred stone in the
area that is still used for praydd., 1 15. During the visit, Corps staff acknowledged that they
had been previously unaware of some of these cultural resources and committéeb ittty
of them. Id., { 14. Morgan and Harnois thereafter exchanged several fopjaamails to
discuss the Tribe’s “concerns and questions” generated by the onsit&ettarnois Decl.
1930-31. The Corps nevertheless ultimately determined that the Cannoitibgk gite was not

in the areahat would be fectedby DAPL-related construction workid., T 29.
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The second onsite visit occurred on March 22 and went much the same as tlgk first.
1 32. This time, however, Morgan asked questions about the surveying that had been done on
the area as part of the Northern Borderline Pipeline prejagireexisting naturabas pipeline
installed under Lake Oahe that runs parallel to DAPL’s proposed cddtselarnois continued
discussions with her about the adequacy of the mapping and considered requiring additional
testing on the siteld. Ultimately, however, Harnois determined that additional testing would
not be necessary based on his later review of the site documentation and rddearch.

The Corps then sought to end the Section 106 process for the Lake Oahe crossing. On
April 22, Harnois made a Determination of Effect for the site and emailechi¢ trohsulting
parties. Id., 1 33;see als@&CF No. 6, Exh. 43. In it, Harnois described the project, explained
the location, and discussed data on 41 potential historic sites in deétalle concluded that one
of the sites identified, 32MOx0570, was “not eligible” for listing and that the@roverall had
“no historic properties subject to effectid. Four days later, the North Dakota SHPO concurred
with his determination via emaiSeeHarnois Decl., I 34. Harnois then notified the Tribe of
this concurrenceld., 1 35. Both Chairman Archambault and Eagle formally objected to the
determination.SeeECF No. 6, Exh. 30 at 2 (“To date, none of our request for consultation or
Class Ill Cultural Surveys has been honored.”); id., Exh. 31. As a result, the Tribe and Corps
continued their dialogue on these issu8seAmes Decl., 186; Chieply Decl.f132, 35
(describing Corps response to these objections).

The Advisory Council — the agency responsible for commenting on NHPA compliance
for federal undertakings also sent the Corps a series of letters about the adequacy of the Section
106 process around this time. After the Corps published the draft EA, the Advisory Council

requested verification from the Corps of its consultation efforts and relaypedros expressed

31



to them by Archambault about the consultations (or lack thereof) that had occurrezlwatida
Standing Rock.SeeECF No. 6, Exh. 20 (Advisory @acil Comment on Draft EA) at ZThe
Advisory Council formally entered the Section 106 consultation process for DAPL soon
theraafter. SeeChieply Decl., 1 27. Then, in March, the Advisory Council wrote to express its
skepticism about the Corps’ determination that the entire pipeline was not sulifect to
jurisdiction. SeeECF No. 6, Exh. 25 (Letter from Advisory Council to Henderson on Mar. 15,
2016). In particular, the Advisory Council felt that the PCNSs required for variousmoudf the
pipeline transformed the entire pipeline into an undertakidg.In addition, the Advisory

Council described itself as “perplexed b tCorps’ apparent difficulties in consulting” with
Standing Rock.Id. Again, on May 6, the Advisory Council wrote with additional questions
relating to the DAPL permit areajlial consultations, and federal-agency coordinati®ee

ECF No. 6, Exh. 26. The Advisory Council also formally objected to the Corps determination of
“no effects,” citing numerous deficiencies in the Section 106 process, includifagltine of the
Corps to properly define the scope of its responsibilitiseECF No. 6, Exh. 32. Finally, on
June 2, the Advisory Council requested that the Assistant Secretary of theoki@iyif Works,
Jo-Ellen Darcy, review that “no effects” determination. Sdseply Decl., 182.

The Corps responded to these letters with several of its own. On May 13, Henderson
wrote to reiterate that the Corps could not exercise control over portions of the podjec
subject to its jurisdictionSeeid.; see alsad., Exh. 15. In his letter, Henderson contested the
Advisory Council’s conclusion thale permitted activity determined the entire rightvay for
the pipeline, instead contending that the crossing of jurisdictional wadenstiultimately
control project alignment elsewheril. He further explained that the use of HDD in many

placeswould avoid Corps jurisdiction altogether by eliminating any discharge dgdrer fill
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materials into regulated waterkl. On June 30, the Assistant Secretary of the Army also
replied. SeeChieply Decl, § 38seealsoECFNo. 6, Exh. 39. In her letter, she reiterated the
Corps’ position on its own jurisdiction, asserted tribes were notified and invited imgzde
and provide information, and contested the Advisory Council’s claim that field hésits
identified the pesence of new areas within the APE for the projgtt.

The Corps then moved to close the book on the matter. On July 25, 2016, it issued an EA
finding of “no significant impact” and verified all 204 PCN locations under NWPSE2ECF
No. 6, Exhs. 33-36; Ames Decl., { 36. The PCNs, however, contained additional restrictions.
SeeECF No. 6, Exhs. 33-3@GVlost importantly, they instituted a “Tribal Monitoring Plan” that
requires Dakota Access to allow tribal monitors at all PCN sites when constisaticcurring.

Id. Dakota Access immediately notified the tribes of its intent to begin constructionR(CNhe
sites within five to seven day§eeECF No. 6, Exh. 49 (Letter from Dippel to Upper Sioux).
*

In summary, the Corps has documentecedef attempts it made to consult with the
Standing Rock Sioux from the fall of 2014 through the spring of 2016 on the perbWiid
activities. These included at least three site visits to the Lake Oahe cltosagsgss any
potential effects on hist@ propertiesand four meetings with Colonel Henderson.

E. Procedural History and ReceAttivities

Two days after the Corps issued the PCN authorizations, Standing Rochisledit
againstt under the Administrative Procedure Act, 5 U.S.C. 8§ §0deq.asserting in part that
the Corpshadviolated its obligation under the NHPA prior to issuing the permitting for DAPL
related construction along the entire pipeline route. The Tribe then filed, ontAyQ@d 6, this

Motion for Preliminary Injunctiorto mandate a withdrawal dfis permitting. The next day,
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Dakota Access intervened in thetian in support of the CorpsSeeECF No. 7 Dakota Access
Motion to Intervene). The Court subsequently permitted intervention by the Chdmene
Sioux Tribeon Plaintiffs side, though it did not participate in this Motioffter a scheduling
conference on August 8, the Court ordered an expedited briefing schedskt arttearing on
the Motion for August 24.

At the Motionhearing, Dakota Access revealed thastrof the construction associated
with DAPL is, in fact, already complete. Becausaly 3% of the pipeliné subject tdederal
permitting Dakota Access has always been frepriaxeed witlthe vast majority of the
construction, which will occur oprivate land In fact, 48% of the pipeline hadreadybeen
cleared, graded, trenched, piped, backfilled, and reclaildedMot. Hearing Trans. at 24The
company alsonoved fastlsewherethis figure includedll but 11 of the 204 sites that the Corps
hadsubjecteda PCN authorizationld. at 25. All of the necessary clearing and gradimagalso
been done in South Dakota, and 96PAt is complete in North Dakotdd. at 24. One of the
few exceptionssthe cossing lading up to the west side bédke Oahe, which hasotyetbeen
cleared or graded

The tribal monitoring and GC 2inexpectedliscovery protocols also appedto be in
placefor the activity that was permitted by the Carpg. at 3739. When constructiois
ongoingfor suchactivities, Dakota Access allows archaeological and trfi@hitors omite to
look for evidence of cultural or historic resourcés. As ofthe hearingconstruction had
triggered the unexpectatiscovery protocol siximes Id. at 39. In each case, construction
stopped untithe state, federal, and tribal representato@¥irmed that the resources were not
being damagedld. Each one turned out to béadse alarm.ld. At the conclusion of the

heaing, the Court informed the paes that it would issue its decision September 9, two
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weeks being necessary to adequately review the volummeoasd and draft this lengthy
Opinion.

Nine days after the hearingn Friday September 2the Tribe filel a supplemental
declaration by Tim Mentzhe Tribe’s former Tribal Historic Preservation Officer and a member
of the Standing Rock Sioukribe. SeeECFNo. 29-1 (Supplemental Declaration of Tim Mentz,
Sr.). In the declarationMentz explained that he had been invited by a landowner to conduct
cultural surveys oprivate landalong the DAPL routéhat had already been cleared fapeline
construction.Seeid., 112-3;see alsad., Exh. 1. This land was about 1.75 miles from the
constructioractivity that the Corpsas actuallypermittedat Lake Oaheld., § 3. In other
words,the arean questionwvas entirelyoutside the Corps’ jurisdiction. The construction activity
on it, as a result, never required a federal permit, and neither the ©oigsyrother federal
agencyhad ary control over it. Because these activities do not require a feghenahit, theyare
alsonotnecessarilypubject to the attendant restrictidngrotect historic propertiesi-e., GC 21
andtribal monitoring— placedby theCorps on thectivities thd it did permit

Mentz, over the course of several days beginning on Auguav8fs thahesurveyed
this privateland around the pipeline right-efay. Id., 6. During these surveys, he observed
several rock cairns and other sitecwoltural significance inside the 150-foot corridor staked for
DAPL construction.Id., 17-11. He was, however, confinad his actual surveying to those
areaimmediately adjacent to the pipeline rigiftway and did not enter the corridor itself.

Id. Mentzdocumented the presence of several gties he believed to bef great culturahote
nearby, including stone constellation used to mark the burial site of a very important tribal
leader about 75 feet from the pipeline corridawt., § 10. Mentz did natbserve any fencing or

other protective measures around these sitesf 9. He also observed what he believed to be
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important stone featuregthin the pipeline corridorld., § 11. According to Mentz, none of
these sites wagocumented on the earlier cultural surveys of the area commissipmikota
Access Id., 1 17.

The next day, on Saturday, September 3, Dakota Access graded thiSegE&F No.
30 (Emergency Motion for Temporary Restraining Order). On September 4, battibinand
the Cheyenne River Sioux Trilfieed for a Temporary Restraining Order on additional
construction work at the site described by Menies-the length of the pipeline route for
approximately two miles west of Highway 1806 in North Dakota — andrfg additional
construction work on the pipeline within 20 miles on either side of Lake Oahe, until the Court
ruled on this Motiorfor Preliminary Injunction Id. The Corps responded that it would not
oppose the restraining order while awaiting thisislen

Dakota Accesgsyot surprisingly, hotly contested Mentz’s version of eventtsin
opposition to the TRO motion. In a map of the area, the company sought to demonstrate that
many of the sites documented by Mentz were in fact well outside the pipeline $eeeCF
No. 34 (Response to TRO) aB6-The rest, according to Dakota Access, were directly over the
exising Northern Border Natural Gas Pipeline that runs through theaateius could not have
been histori@rtifacts. Id. at 6. The company insteaalleges that the route of the pipelinghis
areaprovesits point: it twists and turns tavoid the finds that Mentz documedtadjacent to the
pipeline and thudemonstrates th&lakota Accesslid purposefully shift the route to avoid any
sites of cultural significance in ifdanning phaseld. The Court acknowledges that theap
providedby the company does seemindicate that the pipelineurvesto accommodatée

cultural sites.ld. at 7.
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This Court held &RO hearing on September 6, the first businessadity that motion
was filed Without making factual determinations about the truth of Mentz’'s observations, the
Court was able to obtaiDakota Access agreemenhot to perform any construction activities
within 20 mileseast of Lake Oahe and within about two miles west of the Lake, as it had already
ceased sucbperations whil@awaiting the Court’s preliminasyjunction ruling. The Court
otherwise denied the TRO. This current Opinion now issues on a highly expedited basis.
. Legal Standard

“[IInjunctive relief” is“an extraordinary remedy that may only be awarded upon a clear

showing that the plaintiff is entitled to such relieWinter v. Nat. Res. Def. Advisory Council,

Inc., 555 U.S. 7, 22 (2008)A plaintiff seeking a preliminary injunction must establish [13tth
he is likely to succeed on the merits, [2] that he is likely to suffer irreahaip in the absence
of preliminary relief, [3] that the balance of equities tips in his favor, and [#tathanjunction is

in the public interest 1d. at20. Beforethe Supreme Court’s decision\inter, courts weighed

the preliminaryinjunction factors on a sliding scale, allowing a weak showing on one factor to

be overcome by a strong showing on another fa@ee e.qg., Davenport v. Int'l Bhd. of

Teamsters166 F.3d 356, 360-61 (D.C. Cir. 1999). This Circuit, however, has suggested,
without deciding, thatVinter should be read to abandon the slidgagde analysis in favor of a
“more demanding burden” requiring plaintiffs to independently demonstrate both hddelof

success on the merits and irreparable heBeeSherley v. Sebelius, 644 F.3d 388, 392-93 (D.C.

Cir. 2011) Davis v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009).

Whether asliding-scale analysis still exists or naburts in our Circuit have held that “if
a party makes no showing of irreparable injury, the court may deny the motion fotiigunc

relief without considering the other factors.” Dodd v. Fleming, 223 F. Supp. 2d 15, 20 (D.D.C.
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2002)(citing CityFed Fin.Corp. v. Office of Thrift Supervision58 F.3d 738, 747 (D.C. Cir.

1995)). Likewise, a failure to show a likelihood of success on the merits alongaesufto

defeat a preliminarjnjunction motion Ark. Dairy Caop Ass’n Inc.v. USDA, 573 F.3d 815,

832 (D.C. Cir. 2009) (citind\potex, Inc. v. FDA 449 F.3d 1249, 1253 (D.C. Cir. 2006)). It

follows, then, that the Court may deny a motion for preliminary injunction, without furthe
inquiry, upon finding that a plaintiff is unable to sheitherirreparable injury or a likelihood of
success on the merit$lere, Standing Rock fails on both grounds.
1.  Analysis

The Corps gave the go-ahead, under NWP 12, for DAPL’s construction activities in
federally regulated waters at hundreds of disquktees along its nearly 1,200-mile route. In
seeking a preliminary injunction, the Tribe contends that the Corps, in doing so, shirked its
responsibility to first engage in the tribal consultations required by the NHRgauBe DAPL
construction is ongag, the Tribe further asserts that sites of great significance will likely be
damaged or destroyed unless this Court pumps the brakes now. It also contends tleatdbe ba
of harms and the public interest favor its position.

Defendants rejoin that prelimary-injunctive relief is inappropriate both because the
Corps has satisfied its obligations under the NHPA — in other words, the Tribe isyutdikel
succeed on the merits of its NHPA claimand because the Tribe has failed to show that any
harm will bdall it in the absence of an injunction. As the Court agrees on both points, it need
not consider the final two factorsbalance oharms and the public interest — to deny the

Motion. It now discusses the merits and the harm separately.
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A. Likelihood of Siccess on th#lerits

Although the Tribe’s legal theory is not entirely clear, the Court believes itnéer four
separate arguments that the Corps’ permitting of DAPL was unlawful, thesStanding Rock
Sioux assert that the Corps violated the NHPA when it promulgated NWP 12 vatBeation
106 process. Next, they contend that, even if the Corps could defepatifie Section 106
consultations when promulgating NWP 12, it violated the NHy AdermittingDAPL-related
activities at some federallggulated waters without a Section X#@ermination Third, the
Tribe maintainsthat, even where the Corps did conduct a Section 106 process, it unlawfully
narrowed the scope of its review to only those areas around the permitted astiopippaed to
the entire pipeline. Finally, the Tribe urges that the Section 106 procbssREN sites was
inadequate because the quality of the consultations was deficient. Noaeeotldims appears
likely to succeed on the merits at this stage.

1. NWP 12

Althoughmany DAPL-related construction activities in federally regulated waters
occurred or will occur at places where the Corps did not require a PCN vianifjcatch
activities nevertheless required approval from the Corps under the CWA or RHAapphaval
was provided on a general level when the Corps re-promulgated NWP 12 in 2012. Because
these activities thus were “permitted” by a federal agency, they fall withiNHPA'’s definition
of a federal “undertaking.” Seéel U.S.C. § 300320; 36 C.F.R. § 8(8y). As federal
undertakings, they triggered the Corps’ NHPA duty to consider, prior to the issuahee of t
permit, their effects on properties of cultural or historic significai@se54 U.S.C. § 306108

(“[P]rior to the issuance of any license, [the federal agency] shall take intonateeffect of
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the undertaking on any historic property.”). According to the Tribe, the Corps did ndttusfil
obligation because NWP 12 was issued without any tribal consultations.

As an initial matter, the Twe’s assertion that the Corps did not engageyiNHPA
consultations prior to promulgating NWP 12 is false. Before issuing NWP 12, the @orps, i
November 2009, sent an early notification to tribes, including Standing Rock, containing
information pertaining to its proposed NWR3eeECF No. 21, Exh. 14 (Letter from Ruchs to
Brings Plenty on Nov. 9, 2009). The letter contained a graphic depiction of the types o
activities that were most often authorized by nationwide permits in the Omaha Distritn.
addition, in 2010, the Corps proceeded to hold “listening sessions and workshops” with tribes to
discuss their concerns related to the proposed nationwide pe8ea#&CF No. 21, Exh. 13
(Tribal Information Fact Sheet)n March 2010, the Corps contacted Standing Rock personally
to discuss the permits and any additional regional conditions that the Tribe thoglghhe&d to
be included to protect their cultural resourc€geChieply Decl., 1 5.

Then, on February 10, 2011, the Corps sent a letter to the Standing Rock Sioux Tribal
Chairman and THPO Young, notifying them of its plan to publish a proposal in the Federal
Register to reissue NWP 1&eeECF No. 21, Exh. 13 (Letter from Ruchs to Murphy on Feb.
10, 2011). Attached to the letter, the Corps provided a description of the proposed NWP 12, as
well as a draft of the current Omaha District regional conditions that woulg &pible permit.

Id. The Corps requested that the Tribe “consider this letter our invitation todwggnltation

on the proposal to reissue the NWPK” It went on to say that the Corps “look[s] forward to
consulting with you on a governmetigtgovernment basis on this issue” and requested that the
Tribe notify the Corps if it was “intested in consulting.’ld. The Corps further committed to

provide a “Corps representative at consultation and fact-finding meetindso &fully consider
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any information you wish to provide.ld. In an email on March 9, 2011, the Corps followed up
onthe offer. SeeChieply Decl., {1 7. ReCorps also seems to have conducted dideict
tribal listening sessions and worksho@eeTribal Information Fact Sheet at 1. There is no
indication in the record that the Tribe responded to the Corps’ invitation to consult, but was
ignored. The Tribe, in fact, concedes that it did not participate in the Roiibsamment for
NWP 12 at all. SeeReplyat 2. When it actually promulgated NWP 12, moreover, the Corps
included a section on its compliance with the NHPA, noting that GC 20 “requires caosultat
for activitiesthat have th@otential to cause effects to historic properties” prior to those
activities’ proceeding under the general permit. BE€ No 6, Exh. 1 (Nationwide Permit 12
Decision Document) at 10 (emphasis added).

To the extent that the Tribe now seeks in this Motion to launch a belated facial attac
against NWP 12, then, it is unlikely to succeed. The Corps made a reasonable ditattdrge
its duties under the NHPA prior to promulgating NWP 12, given the nature of the gesrendl p

Cf. Sierra Club vBostick, 787 F.3d 1043, 1047, 1057 (10th Cir. 2015) (holding Corps

permissibly interpreted CWA “to allow partial deferral of miniAmapacts analysis” because of
“the difficulty of predicting the impact of activities allowed under nationwide permits”).
Without definite knowledge of the specific locations that would require permittitigeifuture,

it is hard to ascertain what else the Corps might have done, before issuirga ggmit, to
discharge its NHPA duties. In other words, the Corps, when it promulgated NWP 12, had no
knowledge of DAPL or its proposed route. The CWA and RHA plainly allow the Corps to do
just what it did here: preauthorize a group of similar activitiag #lone and combined, have

minimal impact on navigable waterwayghis Court cannot conclude that the Corps does not
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have the ability to promulgate these general permits at all. As a result, tle €fa to speak
with those it thought might be concerned was sufficient to discharge its NHPA mivigyat

This conclusion is reinforced by the limited scale and scope of the federattyoned
activities at issue. The Advisory Council’s regulations provide that the “agencyaloshould
plan consultations appropriate to the scale of the undertaking and the scope of thle Fede
involvement.” 36 C.F.R. 8§ 800.4(a). Here, the scope of the Corps’ involvement was lithited.
never had the ability, after all, to regulate the entire construction of angip&ongress has
decided that no general federal regulation applies to domestic oil pipdinagdition the scale
of the federally permitted undertaking here is narrow. The CWA and RHAategas relevant
here, only certain limited constructiactivities in waterways. The CWA, moreover, restricts
the use of general permits to an even narrower subset of these alreadlydctitiéies in
waterways. The Corps can only authorize discharges that mawvenaal impact on the
jurisdictional waterwsg through a general permi§ee33 U.S.C. § 1344(e). In other words,
NWP 12, by definition, can authorize only that regulated conduct that will have fligitd en
the regulated waterway in the first place. Given these restrictions, thg’ @ecision to
promulgate NWP 12 after thefeft to consult that it made here was reasonable.

The Tribe responds that the Corps was instead required to work out a “programmatic
agreement” with any tribe that might one day be affected by the activities peramttedNWP
12. SeeMot. at 22-23.A programmatic agreement is an “agreement to govern the
implementation of a particular program or the resolution of adverse effectsértain complex
project situations or multiple undertakings” that is negotiated by the Advisory {Candthe
permittingagency. See36 C.F.R. § 800.14(b). On this score, Standing Rock is certainly right

that the Corps could have pursued a programmatic agreement to fulfill its NHP#, datiedid
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in 2004 with several tribes in regardth® Missouri Basin SeeECF No.6, Exh. 4
(Programmatic Agreement). But the Advisory Council does not make the pursuit of a
programmatic agreememandatory.See36 C.F.R. § 800.14(b) (“The Advisory Council and the
agency officialmaynegotiate a programmatic agreement.”) (emphasis adddéwe Court thus
cannot conclude that a PA was thdy avenue available to the Corps to fulfill its duties under
the NHPA. There is, indeed, no indication that such a requirement would even be feasible for
nationwide permitting scheme given th@shnumber of possible consulting parties. Nor could
the Corps have complied with the full Advisory Council process, which is cleariyngesfor
projectspecific determinations. As a result, it was reasonable for the Corps treenga
general procesat the time it promulgated NWP 12 and to defersprific NHPA
determinations to a later time.
2. NWP 12 Applied at NORCN Stes

The Tribe next argues that NWP 12’s operation is unlawful because the Corpsimakes
site-specific Section 106 determination for numerous generally permitted activiteesnon-
PCN sites. In particular, it claims that GC 20 improperly delegates auttwtitg permitte¢o
assess whether its activities will have a potential effect on historic propertasfrdsh the
reader, GC 20 requires that “[ijn cases where the district engineer determainine tactivity
may affect [NHPA] properties . ., the activity is not authorized, until the requirements of
Section 106 of the [NHPA] have been satisfied.” 77 Fed. Reg at 10,284. The Advisory Council,
too, seems to concur that, in individual cases of permitting under NWP 12, Section 106 is not
satisfied where the Corps itself does not make a site-specific determination about &@hether
permitted activity has the potential to affect historic propert&eeECF No. 6, Exh. 50 at 1-2.

As the Tribe and the Advisory Council read GC 20, the Corps never considers whether an
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individual activity will have the potential to affect historic sites unless the perrdetgdes that

it might and, accordingly, seeks a PCN. The Corps, in turn, responds that it does caesider it
to retain the authority and respduity under GC 20 to determine whether permitted activity
has the potential to damage historic propert®seCorps Opp. at 13-14.

Standing Rock and the Advisory Council make a good argument. It is possible that the
Corps’ permitting under NWP 12 wouleé arbitrary and capricious where it relies completely on
the unilateral determination of a permittee that there is no potential cultural eeiwatrwill be
injured by its permitted activity. Fortunately, this Court need not decide thiat liecausinat
is not how the Corps interpreted and applied GC 20 to DAPL. In this case, the Corps looked at
reports and mapsf the pipeline to determine which jurisdictional crossings had the potential to
affect historic propertiesSeeChieply Decl., Exh. 1@t 1; see alsad., Exh. 15 at 1.These
extensive maps reflected cultural survegaducted by licensed archaeologists (sometimes with
SHPO patrticipation) SeeHoward Decl.14-10 see, e.g.ECF No. 6, Exh. 44. The Corps
ultimately concluded that only 204 of the jurisdictional crossings triggered &th&0 or some
other concern that would require a PCN verificati®eeChieply Decl., Exh. 16 at 1.

The Court must review that determination under the Administrative Proceduse Act’
deferential standardSee5 U.S.C. 8706(2)(a). Under this standard, the Tribe bears the burden
to demonstrate that the agency action was unlawful, arbitrary or capricious jmanocbrdance

with the law. SeeKleppe v. Sierra Clum27 U.S. 390, 412 (1976Rlaintiff has not done so

here. At no point has the Tribe clearly pointed this Court to a specifie@dmactivity —i.e.,
crossings the Corps permittedvherethere is evidence that might indicate that cultural
resources would be damaged. The Tribe instead focuses on the potential impact to cultura

resources elsewhere along the pipeline. But to show the Corps’ determinasiomneasonable,
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Standing Rockeed to offer more than vague assertions that some places in the Midwest around
some bodies of water mapntain some sacred sites that could be affedted example, if the
Corps had not required a PCN verification for a site like Lake Oahe (assuimwiag mot subject
to the RHA), to which the Tribe has shown it has important historic and cultural connetiti®ns, t
Courtmight wellfind unreasonable the Corps’ determination that construction at the site would
have no potential to cause negative effects to these resources. Without suchcashpediig
involving a site within the Corps’ jurisdiction, however, the Court can find no ground at this
juncture to hold that the Corps’ considered judgmerased as it was on its expertise, the
activity involved, extensive cultural surveys, and additional research — wasamaelgs The
Tribe has had more than a year to come up with evidence that the Corps acted ungei@msonabl
permitting even a single jurisdictional activity without a PCN, and it has not don&ssa
result, it has not met its burden here.
3. Scope of Section 106 Process at PARSS

The Trbe next asserts that the Corps’ Section 106 process was deficieat dvese
places where itlid in fact require a PCMotification. Here, again, Standing Rock largely
focuses itsefforts on a sweeping claim that the Corps was obligated in permhtsigarrow
activity —i.e., certain construction activities in U.S. waterway® consider the impact on
potential cultural resources from the construction oetitéepipeline. In particular, the Tribe
contends that the NHPA requires such an anabestause the statute defines the potential effect
of an undertaking to include the indirect effects of the permitted activity on hiptoperties.

This argument, however, misses the mark. In its regulations camgeonmpliance with
the adverseffeds analysis required the NHPA, the Corps determined that entire pipelines

need not be considered part of the analyzed areas. Rather, only construstitynrattie
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federally regulated waterwayshe direct effect of the undertakirgand in uplands around the
federally regulated waterwaysthe indirect effect of the undertakirgequires analysis. S&3
C.F.R. pt. 325, app. C,Eqg)(i). This Circuit has held just such an approach to be reasonable in
the context of a challenge brought undsimailar “stop, look and listen” provision in NEPA,

and hese two statutes are ofteeated similarly See, e.g.Karst Envtl. Educ. & Prot., Inc. v.

EPA 475 F.3d 1291, 1294-95 (D.C. Cir. 2007) (“Because of the ‘operational similarity’ between
NEPA andNHPA, both of which impose procedural obligations on federal agencies after a
certain threshold of federal involvement, courts treat ‘major federal actioder NEPA

similarly to ‘federal undertakings’ under NHPA."gpecifically, this Circuit held thathere a

federal easement and CWA permitting encompassed only five percent of tihedkagiipeline,

“the federal government was not required to conduct NEPA analysis of tretyeafithe . . .

pipeline, including portions not subject to federal colndr permitting.” Sierra Club v. U.S.

Army Corps of Eng’rs803 F.3d 31, 34-35 (D.C. Cir. 2015). Other Circuits have held the same.

SeeBostick 787 F.3d at 1051-54 (holding Corps was not required to prepare NEPA analysis of
entire pigline when verifing NWPs for 485-mile oil pipeline crossing over 2,000 waterways);

Winnebago Tribe of Neb. v. Ray, 621 F.2d 269, 272-73 (8th Cir. 1980) (concluding same for

electric utility line). The Tribe offers no persuasive argument as talhéhfacts here demand a
different conclusion. As a result, this Court cannot conclude here that a fepbarey avith
limited jurisdiction over specific activities related to a pipeline is required tadsnadl the
effects of theentirepipeline to be the indirectly or dirégforeseeable effects of the narrower
permitted activity.

The Corps’ decision in this regard is also entitled to deference under the APAllgs it f

squarely within the expertise of the Corps, not the Advisory Council, to determine tleeo$cop
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the effects of construction activities at U.S. waterwageeBldg. & Constr Trades Dep'v.

Brock, 838 F.2d 1258, 1266 (D.Cir. 1988) (holding courts must be especially deferential to an
agency’s determination within an area in which it has “special exp@rtiSee Tribe, moreover,
fails to provide any evidence that would call the Corps’ technical judgment in glaisinato
question.See33 C.F.R. pt. 325, app. C189)(i) (explaining that for linear crossings, the
“permit area shall extend in eitherelition from the crossing to that point at which alternative
alignments leading to a reasonable alternative locations for the croasimg considered and
evaluated”). The Tribe contends instead, without evidence, that the entire pipatinieenthe
indirect effect of the permitted activity because the pipeline cannot feasibly aviedexthlly
regulated water crossings. In other words, no permitting means no pipeline. TheaDaoott
say on this record, however, that the Tribe is right. In fact, as DAPL’s own wcirstr
demonstrates, the use of technology such as HDD can at least sometimes avoigshe C
jurisdiction at federally regulated waters by eliminating the need for thkatge of dredge or
fill material.

The limited nature of the@ps’ jurisdiction, in fact, reinforces the reasonableness of the
its decision not to consider the effects of the entire pipeline on historic propertes isstiing
the DAPL permitting. “[W]here an agency has no ability to prevent a ceffaict due to its
limited statutory authority over the relevautions, the agency['s action] cannot be considered a

legally relevant ‘cause’ of the effectDep’t of Transp. v. Public Citizen, 541 U.S. 752, 770

(2004). Section 106 analysis is designed only to “discourage[e] federal agenciggioany
preservation values in projects they initiate, approve funds for or otherwisel¢ohte v.
Thornburgh, 877 F.2d 1053, 1056 (D.C. Cir. 198Bhat sectiordoes not require that the Corps

consider the effects of actions over which it has no coatrdlwhich are far removed froits
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permitting activity. The Corps here ultimately determined that the route takée pipeline
through private lands, up to a certain point approaching a federally regulasadayats driven
by factors that have little to do with the discretewatats that the Corps needs to permit. The
Court cannot conclude otherwise on this record. As such, it cannot hold the Corps’ decision
arbitrary, caprimus, or otherwise unlawful.
4. Sufficiency of Consultations

Plaintiff's last point on the merits isahthe Corps failed to offer it a reasonable
opportunity to participate in the Section 106 process as to the narrow scope of the comstructi
activity that the Corps did consider to be an effect of the permitted wataotrayies. The
factual proceedirgjrecited in exhaustive detail in Section |.8upra tell a different story. The
Corps has documented dozens of attempts to engage Standing Rock in consultationsyto identif
historical resources at Lake Oahe and other PCN crossings. To the resié@érthe Court
need not rpeatthem here. Suffice it to say that the Tribe largely refused to engage in
consultations. It chose instead to hold out for more — namely, the chance to conduct its own
cultural surveys over the entire length of the pipeline.

In fact, o this record, it appears that the Coegseededts NHPA obligations at many
of the PCN sites. For example, in response to the Tribe’s concerns about lagial gie James
River crossing, the Corps verified that cultural resources indeed were pres@miteucted
Dakota Access to move the pipeline to avoid them. Dakota Access dieésAmes Decl.,
1 24. Furthermore, the Corps took numerous trips to Lake Oahe with members of the Tribe t

identify sites of cultural significance&seeSummit Lake Paiute Tribe of Nevada v. U.S. Bureau

of Land Mgmt., 496 F. Apg 712, 715 (9th Cir. 2012) (not reported) (holding four visits with a

tribe to site constituted sufficient consultation for resolution of adversesffecolonel
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Henderson alsmet with the Tribe ndewerthan four times in the spring of 2016 to discuss their

concerns with the pipeline. Ultimately, the Corps concluded that no sites woulddiechfig

the DAPL construction at Lake Oahe, and the State Historic Preservatioer@fo had visited

that site concurred. The Corps’ effort to consult the Tribe on this #i place that most

clearly implicated the Standing Rock Sioux’s cultural interessfficed under the NHPA.
Contact, of course, is not consultation, and “cdtasion with one tribe doesn’t relieve

the [agency] of its obligation to consult with any other trib@dechan Tribe of Fort Yuma

Indian Reservation v. U.S. Dep't of Interior, 755 F. Supp. 2d 1104, 1112, 1118 (S.D. Cal. 2010

But this is not a case about empty gestur&s noted in Section I.Dsuprg and the examples
just above, the Corps and the Tribe engaged in meaningful exchanges that in sonesaibséds r
in concrete changes to the pipeline’s route. “This is not a casg@uikehan Tribewhere a tribe
entitled to consultation actively sought to consult with an agency and was ndedftbe

opportunity.” Wilderness Soc’y. v. Bureau of Land Mgmt., 5285p’'x 790, 793 (9th Cir. May

28, 2013) (not reported).

The Tribe neverthelesssests that the Corps’ failure to include it in the early cultural
surveys rendered the permitting unlawful for at least some of the PCN ditese Jurveys,
however, were not conducted by the Corps or under its direction. Even setting tasdact
neither the NHPA nor the Advisory Council regulations requireahgtultural surveys be
conducted for a federal undertaking. The regulations instead demand only that then&a s
“reasonable and good faith effort” to consult on identifying cultural propewieish “may
include background research, consultation, oral history interviews, sample fiedtigatiens,
and field survey.” 36 C.F.R. 8 800.4(b)(1). It goes without saying that ““may’ meayns m

McCreary v. Offner172 F.3d 76, 83 (D.C. Cir. 1999). These regulations contain “no
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requirement that a good faith effort inclualeof these things."Summit Lake Paiute196F.

App’x at 715. The Tribe, then, did not have an absolute right to participate in cultural surveying
at every permittedndertaking, as it seems to arguéhe Advisory Council regulatiordirect

the agency to “take into account past planning, research, and studies” in makirigpbs s
determinationssee36 C.F.R. § 800.4(b)(1), and that is just what the Corps ded Hegave the

Tribe a reasonable and good-faith opportunity to identify sites of importance to itrefsla

the Court must conclude that the Tribe has not shown that it is likely to succeed on th@imeri

its NHPA claim at this stage.

B. Irreparabé Injury

In seekingpreliminaryinjunctive relief herethe Standing Rock Sioux do roéaim that a
potential future rupture in the pipeline could damage their reserved land or watead |iisey
point to an entirely separate injury: the likelihood that DAPL’s ongoing agctginactivities—
specifically, grading and clearing of laranight damage or destroy sites of great cultural or
historical significance to the Tribe. HE risk that harm might befall such sites is a matter of
unguestionable importance to the Standing Rock people. In the eloquent wordisTailthé
Chairman:

History connects the dots of our identity, and our identity was all but
obliterated. Our land was taken, our language was forbidden. Our
stories, our history, were almost forgotten. What land, language, and
identity remains is derived from our cultural and historic sites.
Sites of cultural and historic significance are important to us because
they are a spiritual connection to our ancestors. Even if we do not
have access to all such sites, their existence perpetuates the
connection. When such a site is destroyed, the connection is lost.
Archambault Decl., 8, 15. The tragic history of the Great Sioux Nation’s repeated

dispossessions at the hands of a hungry and expanding early America is well SeswyB.g.

Dee BrownBury My Heart at Woundelnee(1970); United States v. Sioux Nation, 448 U.S.
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371 (1980).Thethreat that new injury will compound old necessarily compels great caution and
respect from this Court in considering the Tribe’s plea for intervention.

Although the potential injury may be significant, the Tribe must show thapibizable
to occur in the absence of the preliminary injunction it now se8ksWinter, 555 U.S. at 22
(“Issuing a preliminary injunction based only on a possibility of irreparabla s&inconsistent
with [the Court’s] characterization of injunctive relief as an extgary remedy that may only

be awarded upon@ear showinghat the plaintiff is entitled to such relief.”) (emphasis added).

This is the burden the law imposes for this form of relief. The Court must faythfudl fairly
apply that standard in all @s regardless of how high the stakes or how worthy the cause. After
a careful reiew of the current record, the Court cannot conclude that the Tribe has met it.
To understand Standing Rock’s deficit in this regard, it is necessary to firgterathe
nature of the relief it seeks. The Tribe has not feddta Acceshere for any transgressions;

instead, this Motion seeks to enjoin Corps permitting of construction activitiecmetdis).S.

waterway along the pipeline route. Sudhief sought camot stop the construction of DAPL on
private lands, which are not subject to any federal law. Indeed, Standing Rock doeisinibie
Court to any law violated by the private contracts that allow for this constmuatiany federal
regulation or oversig of these activitiesFrom the outset, consequently, no federal agency had
the ability to prevent DAPL’s construction from proceeding on these private |&tdsost, the
Corps could only have stopped these activities at the banks of a navigabMatér@iay. An
injunction of any unlawful permitting now can, at most, do the same.

The facts previously recited bear this simple conclusion out. Dakota Accessbagihas
explained, began its construction work on private lands long before it had even secured the Corps

permitting that the Tribe now seeks to enjoBeeMahmoud Decl., § 47. Standing Rock
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concedes as much. Séet. at 35;see alsdMot. Hearing Tran. at 46 (“They started construction

months ago, months before the permits were issuedh’imahy places, this work is already
complete._Se#lot. Hearing Trans. at 24. There is, moreover, no sigthkbta Access will
pull back from this construction on private land if this Court enjoins the NWP 12 permitting
necessary for the 3% of DAPL’sute subject to federal jurisdiction. Quite the contrary; the
company has indicated that it has little choice but to push ahead in the hopes of noaétaag c

obligations to deliver oil by January 2013ee, e.q.id. at 4041; see alsdMahmoud Decl., | 51.

The Tribe thus cannot demonstrate that the temporary relief it seeksileera
preliminary injunction to withdraw permitting by the Corps for dredge or fill aetsr/in
federally regulated waters along the DAPL rodtean preventhe harm taultural sites that
might occur from this construction on private lands. In other words, Standing Rock dammot s
that any harntaking placeon private lands removed from the Corps’ permitting jurisdiction

“will directly result from the action which [how] seeks to enjoin.”_Hunter FERC 527 F.

Supp. 2d 9, 14-15 (D.D.C. 2008xplaining that to obtain preliminary reljéthe movant must .
.. show thatthe alleged harm willlirectly resultfrom the action which the movant seeks to

enjoin™) (quotingWisc. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (emphasis

added); see alsdBuckingham Corp. v. Karp, 762 F.2d 257, 261 (2d Cir. 1985) (“The purpose of

a preliminary injunction is to protect the moving party from irreparable injunpglthe
pendency ofhe action.). Powerless to prevent these harms given the current posture of the
case, the Court cannot consider them likely to occur in the absence of the reltfreyag Put
simply, any such harms are destined to ensue whether or not the Court grants thernrthmc
Tribe desirs. As Standing Rock acknowledges, Dakota Access has demonstrated that it is

determined to build its pipeline right up to the water’s edge regardless of whéthgisecured a
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permit to then build acros§SeeMot. Hearing Transat 46. Like the Corps, this Court is unable
to stop it from doing so.

There is a second related problem with the Tribe’s claim to irreparableg, ibpth on the
private land and elsewhere along the pipeline. The risk thatraetion may damage or destroy
cultural resources is now moot for the 48% of the pipeline that has already beeatednig!
at 24. As the clearing and grading are the “clearest and most obvious” cause of tte harm
cultural sites from pipeline comsttion, id.at 1819, 47 (recognizing that injunction is necessary
anywhere not yet cleared “to prevent additional harm or construction until [¢Lungeys can
take place”), moreover, the damage has already occurred for the vast majorityipékhe,p
with the notable exception of 10% of the route in North Dakota, including at Lake Oahe. Here
again, then, the Tribe has not shown for this substantial segment of the pipeline that any
additionalharm is likely to occur to cultural sites absent the preliminary injunction that it now
seeks.

Yet a third problem bedevils the Tribe’s efforts to enjoin permitting along the entir
pipeline route. Plaintiff never defined the boundaries of its ancestralMarglsis DAPL.

Instead, Standing Rock asserts that these lands extend “wherever the buffath’rdavee
accepting this is true, to find that there is a likelihood that construction might run atositef

of cultural significance to the Tribe, this Court must ultimately decide whese thdturdy
significant lands lie. There is at least some evidence in the record that thetytdwerse the
entirety of DAPL. For example, Jon Eagle, the Tribe’s current THPO, tedigaior to this
litigation that at least some of the pipeline did notviathin the scope of what he considered
ancestral tribal landsSeeChieply Decl., Exh. 14 (Letter from Jon Eagle to Martha Chieply on

Mar. 22, 2016) (Most of the DAPL pipeline route crosses Lakota/Dakota aboriginal largk8);
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alsoECF No. 117 (Declaréion of H. Frazier). This Court may not enjoin an action that the
Corps has authorized by guessing at whether an interest of the Tribéomaffected. Instead,
Plaintiff bears the burden to demonstrate that the permitting it seeks to havewitkdxad, in
the absence of such relief, likely cause it harm. This it did not do for much of the pipeline
So what activity remains subject to this Court’s injunctive powés$ permittedDAPL
activity that the Tribe has shown will likely injure a nearby site of cultural ¢orics
significance to the Standing Rock people. As previously explained, 204 sites weid gubj
PCN authorizations and thus were clearly permitted by the Corps. Thoseesiteplay. Other
discharges into jurisdictional wateashypothetical locationslong the route, however, may also
have been permitted under NWP 12 without a PCN process. But it would be pure speculation
based on the current record to determine where such permitting occurred. bEngolmis the
Court to no specific crossing of cultusagnificancethat the Corps permitted under NWP 12
without a PCN verificationln fact,many of thepipeline crossingaerenot permitted by the
Corps,sometimedecause Dakota Access’s use of HDD did not give rise tdrddge or fill
activities that trigger federalijisdiction under the CWA. For example, out of the five places in
North Dakota that Dakota Access thought might require a PCN authorizatigrthree actually
neeced permitting at all SeeChieply Decl, 1 10. Of course, there may be many sites that the
Corps permitted under NWP 12 that the Court has missed. But the burden is on the Tribe to
indicate why this permitting must be enjoined to prevent an injury likely to occurTiloe
Court, again, cannot guess that at some undefined locations there might be harmib@thie Tr

was Standing Rock’s burden to point to the specific NWP 12 permitting that was dilcglyge
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it injury. Standing Rock did not do sath regard to the permitting thhisoccured outside of
the PCN verified locations.

Returning to the 204 PCN sites, the vast majority must be excluded right off the bat. As
previously noted, construction at 193 of the 204 PCN has already been comBiesétbt.

Hearing Transat 24. For those sites, the die is cast. Whatever harms may have occurred from
DAPL construction, the Court’s intervention to enjoin the permitting now can no laagef

them As a result, the Court must deny the Tribe’s request for an injunction as to ipgratitt
those sites.

As to the other 11 PCN sites, the Tribe largely neglects to point the Court to any
resources that may be affected by permitted activity. Plaintiff seeks toies/mdponsibility to
identify a likely injury at these locations by claiming that this failure stems fromahesC
refusal to properly consult in the first place and thus should be excBsel¥ot. at 37 n.17. At
least with regard to some of these sites, however, the Corps did offer the Tolpg@dininity to
visit the siteor even conduct its own surveys, and the Tribe declined to dBesChieply
Decl., 1128-29. The record contains abundant evidence that the Corps also repeatedly sought
other input on known cultural sites at these locations, and, in many cases, otheotriluesar
site visits to search for any resources likely to be affected by the DARL WwbrThe Tribe
cannot now ask the Court to speculate that there wouldikeyainjury at these places by
claiming that it wagprevented from assessing theges.

These sites are also subject to several additional restrictions that make iyuhikel
construction will damage or destroy sites of cultural significance to the Trilst, the Corps
attached restrictions to its PCN authorizations. These restrictions mandat®ahanonitors

and archaeologists be allowed at these sites to look for any evidence of pyeweudsoked
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resources whenever construction is happen8geECF No. 6, Exhs. 33-36 (PCN
authorizations). GC 21 will also require that Dakota Access stop work until anyaioieil
discovery can be evaluated for its historic and cultural significance byottps &nd the SHPO.
SeeNWP 12 at 10,184. Standing Rock, too, will have the right to be involved in that verification
proces. Id. Given all these precautions, and the Tribe’s failure to point the Court toward any
evidence that a particular resource will be injured by this work, the Court ongude that
Plaintiff has not met its burden to show that irreparable injuiiikeédylto occur without an
injunction against this permitting.

And then there was one: Lake Oahe. This is the sole permitting that the Trilbe migh
arguably show is likely to cause harm to cultural or historic sites of signdecto it. As
previously discussed, Lake Oahe is of undeniable importance to the Tribe, and theagenas
demonstrably home to important cultural resources. Even here, though, the Tribe hastsot met i
burden to show that DAPtelated work is likely to cause damage. The Carbthe Tribe
conducted multiple visits to the area earlier this year in an effort to identiytisgemight be
harmed by DAPL’s constructiorGeeEagle Decl., {1.3-14; Harnois Decl., § 29. While the
Tribe identified several previously undiscoveredources during those visits, these sites are
located away from the activity required for the DAPL constructi®eeHarnois Decl., § 29.
Ultimately, the Corps considered these findings and determined that they would not be affected
by the permitted awtity. 1d., 1 33. Most importantly, the North Dakota SHPO concurred in this
opinion after having toured the site as w&keHarnois Decl., § 34.

Several factors unigue to the site also support this conclusion. The area around the
permitted activityhas been subject to previous surveying for other utility proj&xee.

Mahmoud Decl.f118-19. DAPL likewise will run parallel, at a distance of 22 to 300 feet, to an
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alreadyexisting naturabas pipeline under the laké&d.; seealsoMot. Hearing Tran. at 25.
Dakota Access will also use the leissvasive HDD method to run the pipeline, which will
require less disturbance to the land around the drilling and bury the pigietirdepth that is

unlikely to damageultural resourcesSeeHoward Decl. J 7. see alsdviahmoud Decl., T 19.

Indeed, the Corps concluded that this method would not cause structural impactsaatayjte
from the direct drilling, and the Tribe presents no evidence to the con8agfECF No. 6, Exh.
51 (Omaha District Envtl. ARssment) at 789. Any temporary disturbance to the atmospherics
around the site, moreover, will not be irreparable as they will be removed once theatmmst
is complete. Finally, like the other PCN sites, there are several protectivereseasplace to
assure that the Tribe and others will be able to monitor the construction actiprtect any
previously unidentified resources.

For all of the above reasons, the Tribe has not carried its burden to demonstthee that
Court could prevent damadoimportantcultural resourceby enjoiningthe Corps’ DAPL

related permitting.
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V. Conclusion

As it has previously mentioned, this Court does not lightly countenance any depredation
of lands that hold significance to the Standing Rock Sioux. Aware of the indigngitesiwipon
the Tribe over the last centuries, the Court scrutinizes the permitting precessgithparticular
care. Having done so, the Court must nonetheless conclude that the Tribe has not dedthonstra
that an injunctions warranted here The Court, therefore, will issue a contemporan€anaer
denying thePlaintiffs’ Motion for Preliminary Injunction.

Isl James E. Boasberg

JAMES E. BOASBERG
United States Districiudge

Date: September 9, 2016
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