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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DARRYL BURKE,
Plaintiff,

v Civil Action No. 16-1595RDM)

UNITED STATESDEPARTMENT OF
HOMELAND SECURITY,

Defendant.

MEMORANDUM OPINION

Plaintiff Darryl Burke, proceedingro se brings this action under the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552, against the U.S. Department of Homeland Security.
Burke alleges that he served a FOIA reqdestd October 26, 2014, on the Transportation
Security Agency (“TSA”), a Department componeand that the TSA has “failed to respond” to
that request. Dkt. 1 at 2 (Compl. 11 4—-5heDepartment contends that the TSA did not
receive Burke’s FOIA request unfiline 6, 2016jearly two years laterUltimately, however,
the Department did conduct a search for records, and it represents thatnbiMasto locate any
responsive records. On that basis, the Department contends that it has done all that FOIA
requires of it.

The matter isiow before the Court on the Department’s motion to dismiss or, in the
alternative for sumnary judgment Dkt. 11. Burke has failed to respond to timationdespite
receiving warning fromthe Court, Dkt. 13, and the Department, Dkt. 11 at 1-2, that the Court
“will accept as true any factual assertion supported by the affidavite{arations) or other

documentary evidence submitted with the [Department’s] motion, uthieggaintiff submits his
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... own” controverting evidence, Dkt. 13 atQee alsiMinute Order (Jan. 6, 2017) (absent a
timely opposition, the Court “may consider only defendant’s argumentdthough the Court
must stillconsider the legal merits of the Department’s defese®\inston & Strawn, LLP v.
McLean 843 F.3d 503, 507-08 (D.C. Cir. 2016), Burke'’s failure to respotigetDepartment’s
evidencdeaves the Court with an undisputed factual record.

Against this lackdrop, and for the reasons explained below, the Court concludes that the
Departments entitied to summary judgment. The Court will, accordinghgnt the
Department’s motion.

I. BACKGROUND

Darryl Burke is an inmate at a federal corrections facilitganuth Carolina. Dkt. 1 at 1
(Compl. 1 2).This is one of three FOIA casBled by Burke pending before the Coueealso
Burke v.U.S.Dep’t of JusticeNo. 16€v-2082-RDM (filed Oct. 20, 2016Burke v.U.S.Dep’t
of Homeland SecurifyNo. 16€v-1670-RDM (filed Aug. 17, 2016)Because the declaration
submitted in support of the Department’s motion for summary judgment is uncontrovested, th
Court will accept the facts set forth in that declaratioadsittedfor purposes of resolving the
Departmeris motion. SeeFed. R. Civ. P. 56(6}); LCvR 7(h)1); see alsdVaterhouse v.

District of Columbia 298 F.3d 989, 992 (D.C. Cir. 2002).

In his complaint, Burkalleges that “[b]y Freedomf Information Act Request dated
10/26/2014[he] requested that the . . . TSA[] provide him with ayof allagencyecords
pertaining to” either him or his wife, Vicki Garland, and that the TSA has novmeed to that
request. Dkt. 1 at 2 (Compl. 11 4-5). Notably, Burke does not allege that he actually sent the
FOIA request to the TSA on October 26, 2014, or that it was received on that day, but only that

the request is “dated” October 26, 2014. Although it is unclear whether Burke intends to



distinguish between the date indicated on the face of the FOIA reqdasiesatate it was
actually sent to, or received by, the TSA, the Department perceives |yrduaalistinction.
According to the uncontroverted declaration of Teri Miltee operations manager fibre
TSA'’s FOIA Branch, the FOIA Branch did niceivea request for records from Burkatil
June 6, 2016. Dkt. 11-at 2 (Miller Decl .y 6).

That request did not take the usual form, but rather included a copy of the complaint that
was subsequently filed in this matter, with three attachments: a FOlAstedated October 26,
2014;asecond request dated September 23, 2015; and a subpoena to produce documents in a
bankruptcy proceeding dated February 17, 20di6at 24 (Miller Decl. 1 6-10);see alsdkt.
11-2 (attaching these documentss Miller explains, TSA’s “FOIA Branch does not have a
record of ever having received [Burke’s] purported October 2014 Request or [hishBepte
2015 Request, other than what was attached to [the] June 2016 Request.” Dt 41(Miller
Decl. 1 12).

The threedocuments attached to Burke’s June 6, 2016, submission all seutgin
TSA recordgincludingvideorecords)elating to travein July 2009 by Burke (using the names
“Darryl Burke,” “Jeffery Burke,” “Jeffrey Burke”) or his son, Lorin Be. Id. at 3-4 (Miller
Decl. 11 810). None of these documents—including the FOIA request dated October 26, 2014,
which forms the gravamen of Burke’s current complairgferto Burke’s wife, Vicki Garland.
Along with his June 6, 2016, request to the TSA, howeserke submitted seven pages of
materials relating to FOIA requests either submitted or purportedly suboitieelagency by
Vicki Garland Id. at 5 (Miller Decl. 1 13). Some of those materials relate to a 2015 FOIA
request in which Garland sought certain TSA records (including ve=wds) relating to her or

her son, Lorin BurkeDarryl Burke’s own submission to the TSA includes the TSA'’s response



to Garland’sFOIA request infornmg Garland that “no records responsive to [her] requesté
located. Id. (Miller Decl. 1 14);see alsdkt. 11-3 at 1. Other portions of the materials included
an unsigned, putative FOIA request from Garland dated October 26, 2014, and a copy of a
second subpoena from the bankruptcy court proceeding seeking certdiretmangts for
Garland. Dkt. 11t at 5 (Miller Decl. {1 1516); see alsdkt. 11-3at 2-4.

Despite its unusual format, the TSA treaBadke’s submission as a FOIA request. Dkt.
11-1 at 2 (Miller Decl. 1 6). In responsetihatrequest, TSA’s FOIA Branch searched for “any
TSA travel or passenger records pertaining to . . . Darryl Burke and hisaonBlurke, for the
time period of July 1 through 31, 20094. at 7 (Miller Decl. 1 19).As explained in the Miller
declarationat the relevant time, the TSA did “not maintain a centralized repository of all flight
information, all passengers’ travel information, or all passengersement through airport
securityscreening,nor did it “generally maintain printouts or paper records of all passengers’
travel information.” Id. at 7 (Miller Decl. Y 20).Rather, “the only centralized repository” that
might have containetinformation about a particular passenger’s travel” was the TSA’s
Performance Results Information System (“P&R) which includesnformation relating to
“regulatory investigations, security incidents, and enforcement actiods'egords “the details
of security incidents involving passenger and property screenidg.The FOIA Branch,
accordingly, requested that the TSA’s Office of Security Operations (“Os£ich the PARIS
database “for allTSArecords . . . on Darryl Burke or Lorin Burke for their travel during July of
2009.” Id. at ~8 (Miller Decl. 1 20).

That search did ngtield any responsive recordand the FOIA Branch notified Burke
that “it located no records responsive to his requdsdt.at 8 (Miller Decl. 11 2222). Although

the Department now asserts that its search encompassed records on both Burksoand his



Lorin Burke,see idat 78 (Miller Decl. 1 19-21),the TSA'’s letter to Burke merely reported
that the agency had searched for records “maintained on [him]” during the relenaa} see
Dkt. 115 (TSA“no records” response).

Burke filed an administrative appeal of that determination, arguingh&atSA had
failed to search for records using Burke’s alakeffery Burke—andfor records regardingis
son,Lorin Burke, or his wife, Vicki Garland. Dkt. 11-6. In response, th&’'$$OIA Branch
requestedSO to search the PARIS database “for records pertaining to Darryg ,Bigfitrey D.
Burke, Jeffery D. Burke, and Lorin BurkeDkt. 1141 at 89 (Miller Decl. 1 24). n addition,
the FOIA Branch askeithe airportghat Burke “irdicated he [mighthave traveled through” to
search for these same namésk. (Miller Decl. T 24).

Again, OSO located no responsive records and, after searching their “|atadrete
databases most likely to contain records responsive to [Burketgsgthe airports also failed
to locate any responsive recordd. at 9 (Miller Decl. T 25). On this basis, the TSA’s Assistant
Administrator for Civil Rights & Liberties, Ombudsman and Traveler Engageftaimm [ed|
the search conducted by TSA.” D&k1-7. Unlike the TSA's earlier letter, this correspondence
clarified that the agency understood Burke’s request to seek records on botlhdmch$e$ son
Lorin. Id. The correspondence explained that it was unsurprising that the TSAR fmbedto
locate any responsive records because, “[ijn order to protect tia¥jeteivacy, [the] TSA
generally only retains flight reservation information for seven days faligpwompletion of the
flight.” 1d. Potentially responsive video footageoreover,is controlled by the airport
authorit[ies] and [is] generally deleted after 30 daysl.”

In responding to Burke’s appeal, the TSA also concluded that, in the agency/'s view

Burke’s “original request letter did not include a request for records pertamjhggs] wife, so a



search was not conducted for records as to Hdr."”The TSA nonetheless decided to treat
Burke’s submissions as a new FOIA request for records pertaining to Garfandisiuring the
relevant period of time and to “conduct a search accordindgly.'In processing that request,
however, the TSA-ence agair-found no responsive records. Dkt. 15t 9 (Miller Decl.

1 27). As explained in the Miller declaration, the TSA had already searched the&SRiaRIbase

in response to Garland’s August 2015 reqaest lad found no responsive recordd. at8

(Miller Decl. 120 n.3). Following the agency’s decision to treat Burke’s submission as atreques

for records relating to Garland’s travel, the TSA took the additional step of tequist the
relevant airports “search for any travel records, video recordings, latr ifigrmation during
Julyof 2009 pertaining to ‘Vicki Garland. Id. at 9 (Miller Decl. § 27).That search also failed
to identify any responsive recordsl. (Miller Decl. § 27). The TSA, accordingly, issued a
further “no records” response to Burke. Dkt.81-

Dissatisfied wih the TSA'’s responses, Burke filed this action. Dkt. 1. In lieu of
answering the complaint, the Department moved to dismiss or, in the alternataienfoary
judgment, arguing that the TSA conducted an adequate search and located no regpamsyve a
records. Dkt. 11BecauseBurke is proceedingro se the Court alerted him the
consequences of failing to respond to the Department’s motion. D{ditibg Fed. R. Civ. P.
56(e);Neal v. Kelly 963 F.2d 453 (D.C. Cir. 199&px v. Strickland837F.2d 507 (D.C. Cir.
1988)). The Court also granted Burke a thirty-datensiorof time to file his opposition
Minute Order (Jan. 6, 2017). Over six months have now passed since that extended deadline,
and Burke has failed to file a brief or any evide in opposition to the Department’s motion. As
the Courtpreviously cautionedseeid., it will now proceed to decide the Department’s motion

without the benefit of Burke’s input.



II. LEGAL FRAMEWORK
FOIA cases are typically resolved on motions for summary judgment undieraFRule
of Civil Procedure 56See, e.g.Tracy v. U.S. Dep't of Justic&91 F. Supp. 3d 83 (D.D.C.
2016). To prevail on a summary judgment motion, the moving party must demonstrate that there
IS no genuine dispute as to any matdaat and that it is entitled to judgment as a matter of law
Fed. R. Civ. P. 56(af;elotex Corp. v. Catretd77 U.S. 317, 325 (1986). Ordinarily, the Court
views the evidence in the light most favorable to the nonmoving p&dytt v. Harris 550 U.S.
372, 378 (2007)But where as herethe nonmoving party does not respond to an assertion of
fact, the @urt may “consider the fact undisputed for purposes of the mbtieed. R. Civ. P.
56(e). In all circumstancedjowever, the Court must decide independently whether “the record
and any undisputed material facts justify granting summary judgmévinston & Strawn, LLP
843 F.3d at 507.
[11. ANALYSIS
The standard for granting summary judgmerd FOIA case is “well established.”
Steinberg v. U.Dep’t of Justice23 F.3d 548, 551 (D.C. Cir. 1994). An agency is entitled to
summary judgment if it can show that it has conducted a search “reasonabiptedltu
uncover all relevant documentand has released all nemempt, norexcluded records
identified by that searchd. (internal quotation marks omitted). To demonstrate the adequacy
of its search, the agency “may rely upon reasonabbilddf nonconclusory affidavits,
Weisberg v. U.S. Dep’t of Justjc&l5 F.2d 1476, 1485 (D.C. Cir. 198%etting forth thesearch
terms and the type of search performed, and averring that all files likely tancasonsive
materialg(if such records exist) were searcheddlenciaLucena v. U.S. Coast Guarti80 F.3d

321, 326 (D.C. Cir. 1999)Significantly, “the adequacy of a search is ‘determined not by the



fruits of the search, but by the appropriateness of [its] methoH®dge v. FB] 703 F.3d 575,
579 (D.C. Cir. 2013jalteration in original{quotinglturralde v. Comptroller of the Currengcy
315 F.3d 311, 315 (D.C. Cir. 2003)).

As described at length in the Miller declaratiewhich is uncontroverted due to Burke'’s
failure to respond-the TSA'’s “efforts were adequate and its methods-tadbbred to [Burke’s]
request.” Edelman v. SEC172 F. Supp. 3d 133, 145-46 (D.D.C. 2016). To begin, “[tlhere is no
requirement that an agency search every record systegiesby v. U.S. Dep’t of the Arn820
F.2d 57, 68 (D.C. Cir. 1990). Here, the “only office within TSA that . . . was likely to maintain
the records that [Burke] requested,” Dkt. 11-1 at 10 (Miller Decl. fr@Bgatedly searched its
PARIS database, “the only centralized repository” for “information aboutteyar
passenger’s travel” #he relevant timead. at 7 (Miller Decl. { 20).Those searches identified no
responsive recorddd. at 8 (Miller Decl. § 21).That resul, moreover, was unsurprising.sAhe
Miller declaration explains, Dkt. 11-at 7 10 (Miller Decl. 11 20 & n.2, 29), and as the TSA
informed Burke in responding to his FOIA request, Dkt. 11-7, the “TSA generallyetains
flight reservation information for seven days following completion of the fligtit,*To the
extent that [the] TSA maintains information about a particular passengaesd’tirom the
relevant time period (July 2009), “the only centralized repository” is the PARIS asgalwhich
the agency did, in fact, search. Dkt. 11L&t 7 (Miller Decl.  20).

To be sure, the TSA did not initially search for records referringdki Garland and,
following Burke’s appeal, the agenmerely requested that the potentialyevant airports
search their records ane not search the PARIS databa8ut, as the Miller declaration
explains, there was no need at that time to search the PARIS databas& 9-10 (Miller

Decl. 1 20n.3, 27). As reflected in the declaration and supporting docunseets); Dkt. 11-3



at 1, Garland submitted a separate request for the same necd@d$,and at that timéhe

FOIA Branch tasked OSO to search [the] PARIS [database] for any recordggrésati. .
Garland’s . . . travel in July of 2009.” Dkt. T1at 8 (Miller Decl. § 23.3). OSO, in turn,
“found no records responsive to . . . Garland’s requédt;’see alsdkt. 11-3 at 1 (TSA “no
records” response to Garland FOIA request). Because Burke’s requedtmecgiely the same
records relating to Garland’s July 2009 travel, and because Burke hasdafést any reason
to believe that a subsequent search would have located any recordsytheo@cludes that the
TSA'’s search for records relating to Garland was adequate.

Finally, it bears emphasis that the TSA did not merely search its own files but also
requested that certa@rports search for responsive records. explained in the Midr
declaration, those airports searched their “electronic databases most likeljaia"c@sponsive
records and found none. Dkt. 11at 9 (Miller Decl. Y 25)see also idat 3-10(Miller Decl.
27). Airport video recordings, moreovarg“controlled by the airport authority andrg
generally deleted after 30 daydd. at 9(Miller Decl. | 26).

On the present recorid,is unclear whether any video recordirtbat the bcalairpors
might havecreatedvould constitute TSA “agency recatfor purposes of FOIA. As the
Supreme Court has explainédp requirements “must be satisfied for requested materials to
qualify as ‘agency records*the agency must “either create or obtain the requested materials,”
and “the agency must be in control of the requested materials at the time thecgQeatris
made.” U.S. Dep'’t of Justice v. Tax Analys#92 U.S. 136, 144-45 (198@jtationsand
internal quotation marksmitted) Typically, the D.C. Circuit looks “to four factors to determine
whether an agency has sufficient control over a document to make it an ‘agendy’re&CLU

v. CIA 823 F.3d 655, 662 (D.C. Cir. 2016)hose factors are:



[1] the intent of the document’s creator to retain or relinquish control over the

records; [2] the ability of the agency to use and dispose of the record asiiit; sees f

[3] the extent to which agency personnel have read or relied upon the document;

and [4] the degree to which the document was integrated into the agesmy’d

system or files.

Judicial Watch, Inc. v. U.S. Secret SeiR26 F.3d 208, 218 (D.C. Cir. 201@)teration in
original) (citation omitted.

Here, the Departure gestures at the contention that airportrédexaingsdo not
constitute TSA “agency recad but it does not fully develofhat defense. Miller declares, for
example, that video footage “is controlled by the airport authorit[ies]” and§dopt become
[a] TSA record] unless TSA requests and receives footage from the airport authority” for a
specific “time, place [or] incident.” Dkt. 11-at 10 (Miller Declq 30);see alsdkt. 11 at 16
(Motion To Dismiss or, in the Alternative, For Summary Judginenihe Department, however,
does not brief how the four-factor test applies in this context, nor does the record hevide
Court with sufficient detail to draw conclusions for itself. Similarly, the exdadedoes not
disclose whether the airport authorities “createnysurveillancevideo on behalf of the TSA.

For two reasons, however, the Court need not rest its decision on this gFotshdthe
Miller declaration representd) that the TSA “tasked” the airports with seanthfor both travel
records and “video recordings” af®) that the airports did, in fact, search “their local electronic
databases most likely to contain records responsive to the taskings.” Dkat B1(Miller Decl.
1 27);see also id(Miller Decl.  25). Second, tb evidencalsoshows(1) thatairpotts typically
delete “all [surveillanceyideo” in their control “after 30 daysid. at 3-10 (Miller Decl. 19 26,
30), and (2thatthe TSA did not receive Burke’s FOIA request until June 6, 2016t 4

(Miller Decl. 1 12), or @Grland’s requesintil August 26, 2015d. a 6 (Miller Decl. { 17)>—both

manyyearsafterany video footage of their July 200@vel might have been created atiten,
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deleted pursuant to this practiddurke, moreover, has failed to respatedany of this He has

not argued, for example, that there is any reason to doulthéhairports searched for relevant
video recordings or that any such footage was deleted long ago. As a result, theu@btreat
the Department’s factual assertions as admitted. Under these canuesstthe Court concludes
that—even if airport video recordings might qualdg “agency recorsl’ of the TSA—the

agency conducted an adequate searchwtaat'reasonably calculated to discover the requested
[material$.” SafeCard Servs., Inc. v. SE®26 F.2d 1197, 1201 (D.C. Cir. 1991).

As the D.C. Circuit put it“[an] agency isot obligated, nor is it able, to disclose a record
it does not havé DeBrew v. Atwood792 F.3d 118, 123 (D.C. Cir. 2015). The TSA conducted
a diligent search for responsive records and found none. That is all that the laesrequi

CONCLUSION

The Court will, accordingly, grant thBepartment’s motion for summapydgment, Dkt.

11.

A separate order will issue.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: August8, 2017
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