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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THOMAS BILLARD, derivatively and on
behalf of LIQUIDITY SERVICES, INC.,

Plaintiff, Civil Action No. 16-161ZBAH)
V. Chief Judge Beryl A. Howell

WILLIAM P. ANGRICK, Il et al,

Defendant.

MEMORANDUM OPINION

The plaintiff Thomas Billard, a shareholder of Liquidity Services, SI(), hasfiled
this derivative actionon behalf oLSI, againsttencurrent and formeltSI board members and
officers, asserting claims of breach of fiduciary duty, waste of comasatets, and unjust
enrichment. Thedefendantsnovedto dismiss this actioonforum non conveniergrounds,
citing LSI's forumselection bylawseegenerallyDefs! Mot. Dismiss forForum Non
Convenien8ased on Liquidity Servicelnc.s Forum Selection Bylaw Defs! Mot. Dismiss),
ECF No. 14, which specés that “the sole and exclusive forufar anyclaim by astockholder
that is “based upon a violation of a duty by a current or former director [or] offiskdll be the
Court of Chancery of the State of Delawar®éfs. Mot. Dismiss Declaration of LS| Counsel
MirandaS. Schiller (“Schiller Decl.”)Ex. 3.2 to Ex. G ¢SI Bylaws”) 7.1, ECF No. 14-8.
For the reasonsxplainedbelow, the defendants’ motion to dismissforum non

conveniengroundsds granted

! Also pending before this Court are another shareholder’s derivative agaamst various LS| directors and
officers see Slingerland VAngrick No. 16¢cv-1725 (filed Aug. 25, 2016), as well agegleralsecuritiesaction
againstLSI, see Howard v. Liquidity Servs., Indlo. 141183 (filed July 14, 2014).
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BACKGROUND

The plaintiff, a shareholder of LSI, bringsdiderivative actiomn behalf of LSI,
pursuant to Federal Rule of Civil Procedure Z3atjainstencurrent and formek Sl directors
and officersassertingclaimsfor breach of fiduciary duty, waste of corporate assets, and unjust
enrichment Compl. 11 1, 23, ECF No. Bhortly after thdiling of the complaint, theparties
filed a stipulationindicatingthe defendantsbelief that the plaintiff was “required” to file this
actionin the Delaware Court of Chanceand thathe parties agreed thdhe interest of
efficiency and judicial economy would be served by allowing the partiesebtbe issue of
forum nonconveniendefore any pleadinased grounds for dismissal.” Stipulatemd
Proposed Ordeat -2, ECF No. 5. The Court agresge genatlly Order (dated Aug. 24,
2016), ECF No. 6, and the parties have briefeddhen non convenienssue. Although
resolution of the pending motion turns on the effect of LSI's fosahection bylaw, the factual
allegationsunderlying the plaintifi§ claims ardriefly set out to provide contekefore
explaining thaimeline of events resulting inSI's adoption of dorum-selection bylawsince

this timelinefeatures prominently in the parties’ briefing

2 Rule 23.1 “applies when one or more shareholders or members of a corporatiamaorcarporated
association bring a derivative action to enforce a riggt the corporation or association may properly assert but has
failed to enforcé. Fed. R. Civ. P. 23.1(a).

3 Thetendefendants aréVilliam P. Angrick, I, the cefounder of LSI, and CEO and Chairman of the
Board since 200 id. 25; Jaime Mateu$ique, cefounder of LSI, and President, COO, and Director from 2000 to
2009, when he retired but remained a member of the Biolaffi26; Phillip A. Clough, a Board member since 2004,
who serves on the Board's Compensation Commiitied,27; Patrick W. @oss, a Board member since 2001, who
serves on the Board’s Audit and Corporate Governance and Nominatimpi@ees,d. 128; Beatriz Infante, a

board member since 2014, who serves on the Board’s Audit Committee andrasf @feaiCompensation
Committeejd. §29; George H. Ellis, a Board member since 2010 who serves as Chairfafdth Committeeid.

130; Edward J. Kolodzieski, a Board member since 2015 who serves on the BaangisriSation and Corporate
Governance and Auditing Committeés, 1 31; Franklin D. Kramer, who resigned in 2013 as a member of the
Audit and Compensation Committees and as Chair of the Corporate @oseigmd Nominating Committee,

id. 134; David A. Perdue, a Board member from 2009 through 2i014,35; and James M. Rallevho served as
LSI's CFO from 2005 to 2015nd who currently serves as President of the Retail Supply Chain Gdofji38.

The nonmnal defendant is LSIId. 724.



A. The Factual Allegations UnderlyingPlaintiff's Claims

Founded in 1999, LSI “provides online auction marketplaces for surplus and salvage
assets, and derives its revenue from retaining a percentage of the procedts Gal®s.
Compl. 1 67.In 2005, LSI obtained “the exclusive rightitanage and sell all United States
Department of Defense[DOD]’) scrap property.”ld. I 3. “[T]he majority of [LSI's] revenue
came from its [DOD] contracts.Id. Although the DOD contracts were lucrative, the contracts
did not provide a guaranteeccome stream because of “the competitive nature of the mandatory
bidding process required under U.S. laud: § 4. LSI recognized the need to diversify its
business to decrease its dependence on the DOD reaetiadopted a twart strategy for
diversification. Id. 1 4-5, 8. First, LSI endeavored to expand into the retail and capital supply
markets andsecond, LSI began acquiring competitdis. The company referred to these
strategies as the “organic” and “inorganic” growth strategies resplgctide  68. The
company repeatedly touted its success on these fronts notwithstanding evidbaamturary.
Id. 7195-7.

When these strategies faildds1 “began to manipulate sales numbers while revenues and
margins declined through 2013 and 2014. { 9. “[T] he Companyalso] began issuing
. . .statements [that] conceal[ed] the operational probleimd.” While the defendantllegedly
concealed.SI's troubles andhereby “artificially inflated” the company’s stock priddssrs.
Angrick, Rallo, Tique, Gross, Ellis, and Kramer collectively sold “more than $106 million worth
of [LSI] stock,” often in the days followingaress release reportingetcompany’s growth,

which caused spike in stock pricedd. 19105-06. For example, during the relevant period,

4 The “Pertinent Period” ran from the issuance of the first of those allegesligading statements, on
February 1, 2012, through the date of the first corrective statemeaoh whs issued on May 8, 2014. 711, 104.
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Mr. Angrick “sold 1,642,979 shares, approximately 25% of his holdings—and reaped . . .
proceeds of $68.2 million.1d. § 104.

On May 8, 2014, LSl issued a press reldmsdly revealingto the public what the
defendants hadllegedy known but failed to disclose for some timéhédt [LSI] had suffered
‘unforeseen’ losses and [would defced to drastically reduce its guidance for the remainder of
the fiscal year 2014.1d. 1112, 14. The day of the press release, LSI's share géeclined
30%, from $17.31 per share on May 7 to $12.17 on May 8, 2101 4. 13.

B. LSI's Adoption of a Forum-Selection Bylaw

On December 18, 2014, the plaintiff made a books and records demand under 8 Del. C.
8 220, which permits shareholders of a Delaware corporation to inspect a conmpeosds.
SeePl.’s Opp’n Defs.” Mot. Dismiss (“Pl.’s Opp’n”) at 4, ECF No. 4. After geeties entered
into a confidentiality agreemenbncerning the materials that would be disclosed pursuant to the
plaintiff’'s demand LS| produced responsive recordsl. More than a year laterncAugust 2,
2016, at 10:12A.M., the plaintiff's attorneyemailed LSI's attorney a copy of a reatyfile
complaint so that the parties coul@$olve any confidentiality issues in advance of filing as
contemplated by the parties’ confidentiality agreemeld. at 5.

That same day, S| held itsthird-quarterboard meeting.SeeSchiller Decl. 7. Several
days before the meetingy duly 27, 2016L.SI's directors weraent, viaemail,aBoard Book
providing an overview of what would be discussed at the meelihglhe Board Book’s table
of contents listsExclusive Forum Bylaws” as a topic for discussi@chiller Decl., Ex. C
(“Board BooK) at 2, ECF No. 14-40n August 2—the same day on which the plaintiff send
LSI a copy of his complaint+SI’'s Boardconvened from 8:30 A.M. to 4:00 P.M. and, among

other things, adopted a forum-selection bylaw, which provides that thevarel Court of



Chancery is the “sole and exclusive forufor litigating certain claims against LSI's officers
and directors.Schiller Decl. 10 see alsdchiller Decl., Ex. E*Board Meeting Minutes”at 1,
ECF No. 14-6. On August 4, 2016, LSl filed a FormQ@¢th the Securities and Exchange
Commissiongdisclosingthat LS| had adopted the foruselection bylaw. Schiller Decl. 1B.
The following day, LSI's attorney notéd the plaintiff's lawyeof LSI’s forum-selection bylaw
and requestdthatanycomplaintbe filedin the Delaware Court of Chancer8chiller Decl., EX.
H (“Defs.” Counsel Email to Pl.’'s Coun¥glECF No. 14-9. Notwithstanding the forum-
selection bylawthe plaintiff filed suit in this Court.
. LEGAL STANDARD

“[T] he appropriate way to enforce a forgelection clause pointing to a state forum
is through the doctrine dbrum non convenietis Atl. Marine Constr. Co. v. U.S. Ditt. for
W. Dist. ofTexas 134 S. Ct. 568, 580 (2013)The Supreme Couniasarticulateda two-step
analysidfor addressing a defendanft@um non conveniemaotion predicated o forum
selection clauseSee idat 581-82. Methreshold question is whether the forgelection
clause is valid.See idat 581 & n.5. UndelM/S Bremen v. Zapata Off-Shore C407 U.S. 1
(1972),forum-selectionclauses are presumptiverglid and enforceablanless the party
opposing enforcememakes a “sting showing,’id. at 15, or meets a “heavy burden of proof,”
id. at 17 that(1) “enforcement would be unreasonable and uyij(&} “the clause was invalid

for such easons as fraud or overreachin@®) “enforcement would contravene a strong public

5 In Atlantic Marine the Supreme Court rejected the conclusion by the court of appeals below thanta fo
selection clause pointing to a nonfederal forum should be enforced tHfedgral Rule of Civil Procedure]
12(b)(3).” Id. at 579. The Coutteldthat a forumselection clause pointing tofederalforum should be enforced
via 28 U.S.C. 8404(3. Id. at 580. That statute does not apphlypoweverto forumselection clauses identifying a
state forum, and such clauses should be enforced, ashreugh aforum non convenienaotion See id.accord
Glycobiosciences, Inc. v. Innocutis Holdings, |.IND. 121901,2016 WL 3014616, at *#D.D.C. May 24, 2016)
(treating a motion to dismiss predicated on a fea@ection clause pointing to a state casra forum non
conveniengnotion” pursuant tétlantic Mariné.



policy of the forum in which suit is brought, whether declangdtatute or judicial decision;” or
(4) “trial in the contractual forum would be so gravely difficult and inconvenient thet [t
plaintiff] will for all practical purposeséddeprived of hisaly in caurt,” id. at 15. See also

Marra v. Papandreou216 F.3d 1119, 1124 (D.C. Cir. 20q6iting Bremenandexplaining that
the plaintiff had not “point[ed] to factors typically relied on by litigants segko avoid
enforcement of forurselection clausesfor instance, that the clause is the product of fraud or
that its enforcement would contravene a strong public policy of the forum in whigh suit
brought”); Cheney v. IPD Analytics, LLG83 F. Supp. 2d 108, 118 (D.D.C. 2008)i4g the

four Bremerfactors.

If the forumselection clause is valithe second step of the analysis is to consider
whether public interest factors “overwhelmingly disfavdismissal Atl. Marine, 134 S. Ct. at
583. Such factors includéhe administrative difficulties flowing from court congestion; the
local interest in having localized controversies decided at home; and thetimér@ang the
trial of a diversity case in a forum that is at home whéhlaw.” Id. at 581 n.6 (quatg Piper
Aircraft Co. v. Reyno454 U.S. 235, 241 n.6 (1981) (internal alteration omitteB)blic interest
factors howeverwill “rarely” defeat aforum non conveniensotion predicated on a valid
forum-selection clause because f{ifll but the most unusual cases, the interest of justices
served by holding parties to their bargaimd. at 583 (internal quotation marks omitted).

1. DISCUSSION

The defendantgelying on LSI’s forurmselection bylawseek dismissal of the plaintsf
complaint,without prejudiceso that the plaintiff mayefile hiscomplaintin the Delaware Court
of Chancery As the party resisting enforcement of the bylaw, the plaintiff bearsurden of

establishing that dismissal is unwarrantédl.at 581. The plaintiff hangs his hat on the first step



of theAtlantic Marineanalysis, arguing that the bylaw is invalid becauseunreasonabland
contrary to public policy.He does not addregslantic Marinés second inquiry, that is, whether
the public inerest factorsnilitate so stronglyagainstdismissal that they override an otherwise
valid forumselection clauseAtlantic Marinés two-step analysis is addressed below.

A. Validity of LSI's Forum- Selection Bylaw

The parties agree that LSI's forusetectian bylaw isfacially valid but dispute whether
the bylaw is unenforceable as applied to the plaifitBfeeDefs.’ Mot. Dismiss at Z9; Pl.’s
Opp’n at 8. The plaintiff points to two factors identified by the Supreme CouBr@menin
arguingthat the foum-selection byaw is invalid and unenforceablest, that enforcement is
unreasonable and unjust, and, sectimat, enforcement is contrary to the District of Columbia’s
public policy. SeePl.’s Opp’n at 11-16. As discussed below, these two arguments are
unavailing.

1. Reasonableness

In theplaintiff’s view, enforcement of the forum-selection bylaw against him would be
“unreasonable and unjust” for three reasons. First, he posits that enforcemerntomtnaidene
the purposes of the bylaggePl.’s Opp’n at 11, noting thadhe first recital ithe LS| Boards
resolution approving the bylameferences “an increased prevalence of riatum litigation
... resulting in increased costs of litigation for corporations and their stockhbidBoard
Meeting Mnutes at 2. In light dHowardv. Liquidity Serviceghe shareholder class action

against LSI pending before this Court, the plaintiff argues that dismissimgims orforum

6 Thebylaw is facially validunder Delaware lawecausé Sl's Certificate of Incorporatioauthorizeghe

LSI Boardto unilaterally amend LSI's bylawsSeeBoilermakers Local 154 Retirement Fund v. Chevron Cad.
A.3d 934,958(Del. Ch. 2013)“Where, as here, the certificate of incorporation has conferred on the board the
power to adopt bylaws, and the board has adopted a bylaw consiste®DeithC. § 109(b), the stockholde have
assented to that new bylaw being contractually bint)in@-he plaintiff does not dispute this conclusion.

7 The portion of the recital that the plaintiff omits states that the bylaw isrdatsudied to guard against
“forum shopping by plaintiffS Board Meeting Minutes at 2.
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non conveniengrounds would “result in two separate proceedings before two different courts,”
thereby “risk[ing] inconsistent and conflicting determinations based on the satrof facts.”
Pl.’s Opp’n at 12.

The plaintiff misconstrues the purposes of the bylawe Bylawand its recitals pertain
only to certain types of aims—i.e., “claims in the right of the Corporation[] (a) that are based
upon a violation of a duty by a current or former director, officer, employeeakistider in
such capacity; or (b) as to which the General Corporation Law of the Staétasiareconfers
jurisdiction upon the Court of Chancery'SI Bylaws{ 7.1. The bylawdoes not applyfor
exampleto federal securities class actions against the company because such actions are
litigated in federal courtSee id. Therecital stating that thieylaw wasintendedto minimize
multi-forum litigation thugreflects the companydecisionto channethe types of actions
covered by the bylaw-most relevantlyderivative actionsike this one—nto the Delaware
Court of Chancery, without regard to the venue in which any other claims not covehed by t
bylaw might be pendingBy overlooking the targeted nature of the bylawe plaintiffalso
ignoresother recital§ocused on derivative actiotisat militate strongly in favor of dismissal.
For example, the second and third recitals state that “an increasing number afjeassts
Delaware corporations are filed outside of Delaware” and “the Boatuaklieves that Delaware
courts have, and are widely considered to have, significant expertise in resolpungslis
involving internal corporate claims.” BoakieetingMinutes at 2.No matter the merits of this
view, therecitals indicatehat the companplainly intended that derivative actions would
proceed in a single forum, and that forum would beDibkaware Court of Chancery.

Accordingly, dismissal of this action without prejudice would not contravene the pugidabes



bylaw, and the plaintiff has not madéstrong showing” that enforcement of the bylaauld
be unreasonable and unjust on thaida

Secondthe plaintiff contends that the timing of the bylaw’s adoption makes enforcement
unreasonable and unjuseePl.’s Opp’n at 12. In particulaheé plaintiff argues that because
the bylaw was adopted tlsamedayhis attorney senkSl's attorney a copy of the plaintiff's
complaint, “the bylaw may very well have been adopted after [LSI] received nbfibe o
plaintiff’ s] forthcoming suit. Id. The plaintiffthereforeinfersa causal relationship between his
complaint and the Board’s adoption of the foraetection bylaw.Critically, however the
plaintiff does not dispute that the forusetection bylaw was on LSI's Board meeting agesitda
leastas of July 27, 2016, several days before the plaintiff's coseseLSI’s counsel a copgf
the plaintiff’'s complaintthereby undermining the plaintiff's alleged chain of causatifee
Board Book at 2. Further bolstering the conclusion that the plaintiff's complaint dgphmot
LSI's Board to action is the fact that LSI's attorney hadheatrd fom the plaintiff's attorneyn
the year before the plaintiff's attorney sent a copy of the complaint on August 2,2646.
Schiller Decl. 1 5, 11. This timeline of events simply does not establish the causation urged by
the plaintiff,and, accordinglyhe cannotmake the requisitéstrong showing'that it would be
unreasonable and unjustenforce the bylaw against him.

Finally, the plaintiff argues that enforcement of the bylaw would be unrabkson
because “there is an inherent and insurmouatatnflict of interest between the individual
directors’ duty to further [LSI's] interest and their own personal inténastising unnecessary
roadblocks to suits which name them personally as defendants.” Pl.’s Opp’n at 13difgtor
theplaintiff, proceeding in this Court would “further [LSI’s] interests and be consistenthet

purpo®s of the forum selection bylgind., and that “no interest of [LSI] is served by enforcing



the forum selection bylawjd. at 14. This is, in essence,rahashing of thelaintiff's earlier
argument that proceeding in Delaware would contravene the sydaw of reducingnulti-
forum litigation. Id. As noted above, this argument is unavailing because the reasonable
conclusion to belrawnfrom the recitalss that the company intended that certgjpes of
actions, namely derivative actions, be brought in the Delaware Court of Chamberplaintiff
hasnot demonstrated that the company would indeed be better off litigating in this €ourt, |
alone that ppceeding in Delaware would be unreasonable and unjust.
2. Public Policy

The plaintiff also contends, relying on tBeemenCourt’s instruction that “[a]
contractual choicef-forum clause should be held unenforceable if enforcement would
contravene a strongublic policy of the forum in which suit is brought, whether declared by
statute or by judicial decisionBremen 407 U.S. at 15, that enforcement of the forsatection
bylaw would contravene “strong public paés in the District of ColumbiaPl.’s Op’'n at 14.
Theplaintiff's reliance orthis aspect oBremens misplaced Thethrust of theSupremeCourt’s
direction inBremenwas tlat a forumselection clause may hmenforceable when the
jurisdictionwhere the suit was filed has an important public policy, which is either not
recognized or significantly undermined by thes wherethe defendant seeks to litigate the case

A closer look aBremenis instructive. There, he defendanbad won a bid to transport
one ofthe plaintiff’'sships from Louisiana to Italyld. at 3. The dispute arose when the ship was
damaged during transfemlhe parties’ agreement contained a forsmtection clausespecifying
that “[a]ny dispute arising must be treated befine London Court of Justiceld. at 2 (internal
guotation marks omitted)The agreement alsoontained two clauses purporting to exculpate

[the defendant] from liability for damages to the towed barde. TheFifth Circuit had
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affirmed the disict court’s refusal to enforce the forum-selection clause on the ground that
“enforcement would be contrary to the public policy of the forum uBgk=o v. Inland
Waterways Corp.349 U.S. 85 (1955), because of the prospect that the English courts would
enforce the clauses of the towage contract purporting to exculpate [the defénodahgbility

for damages to the [ship].Id. at 15.

The Supreme Court’s statement that ‘§aptractual choicef-forum clause should be
held unenforceable if enforcement would contravene a strong public policy of the forum in
which suit is brought id., was made in direct response to the Fifth Circuit’s rationale for
rejecting the forunselecton clausej.e., that the parties’ exculpation clause would be enforced
in England but not in the United Stafe§hus, it is clear from the Court’s analysis that, to
prevail on a public policy argument, a party resisting enforcement of a &elettonclause
must engage in a comparative analysis, showing that a public policy of the seleate dsf
different from, and contravened by, the law of the alternative foise@Martinez v. Bloomberg
LP, 740 F.3d 211, 229 (2d Cir. 2014) (“To show that erdorent of a forum selection clause
would contravene a strong public policy of the forum in which suit is brought, however, it is not
enough that the foreign law or procedure merely be different or less favorabteahaf the
United States.” (internal quotation marks omitte@ell v. R.W. Sturge, Ltc5 F.3d 1227,

1231 (6th Cir. 1995(addressing the argument that enforcement of the f@election clause
would contravene Ohio public policy and explaining that “[g]iven the internationalenattine
transactions involved here, and the availability of remedies under British ladothat offend

the policies behind the securitiesvig the parties’ forum selection and choice of law provisions

contained in the agreements should be given effect” (internal quotation marks QniResys,

8 Ultimately, the Court concluded thBissodid not reach the facts 8remenand therefore rejected the
plaintiff's public policy argumentSee idat 15-16.
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Lynch& Assoc. LLC. v. Riskfactor Solutions, L tNo. 03-1399, 2004 WL 385064, at *6 (E.D.
La. Mar. 1, 2004)“[The] plaintiff' s remedies in England were adequate to protect the interests
behind the statutes at issufR]ublic policy’ arguments will not easily transcend the high hurdle
facing the opponent of a forum selection clause even if there is a state patlisyithplicated
by the enforcement of the clausénternal quotation marks and citation omitfed)

Here, the plaintifstates thaénforcement of the forurselection bylawvould undermine
the District of Columbia’$ublic policyin favor of litigating related claims together, and in a
timely manneras well as the policy favoring amicable resolutiomlisputes.SeePl.’s Opp’n at
15. These policies are reflected in myriad cases from federal and local courts isttict o
Columbia, but the plaintiff cites no caselaw from the Delaware Court of Clyastoawing that
these policies are eschewiedhat forum, as required Bremen Thus, he plaintiff's public
policy arguments, made without any reference to the laheibelaware Court of Chancery, are
insufficientto prevent dismissal.

In any event, the plaintiff cannot shalat dismissal wouldhifact undermine the public
policies he cites As for judicial economy concern$gt plaintiff himself concedes thielbward
v. Liquidity Serviceand this casdiffer in important respects?l.’s Opp’n at 3. Whereas “[t]his
case seeks recovery for ther@pany’s injuries,’Howardyv. Liquidity Servicemvolves an effort
“to recover for injuries to a class of shareholders who purchased their shangsadp@airticular
class period.”ld. Moreoverasthe defendants point out, other derivative actionsnagaiSI's
directors and officers based on the events underlying this suit, if such actiensvakis
presumably be litigated in the Delaware Court of Chancery, pursuant to thedelertion
bylaw. SeeDefs.” Reply at 34 & n.3;id. at 7 (citing advertisements by other law firseeking

“a stockholder plaintiff to bring actions similar to this one”). Judicial economy @erasgions
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thus appear téavor dismissal so that derivative actions asserting state law claims against LSI’s
direcors and officers will be tried in the same foruBee Butorin v. Blount06 F. Supp. 3d

833, 843 (S.D. Tex. 2015) (enforcing a Delaware fos@ection clause and explaining that
although notll cases involving the corporation will fall within a foruralection clause, “[t]he
point of the Forum Selection Bylaw is to consolidate as many cases as possildeniarg.

As for the argument that this Court would resolve the plaintiff's claims mor&lygtian
the Delaware Court of Chancery, this Courtyrba more familiar than the Delaware Court of
Chancery with the underlyirgllegations, but the plaintiff ignores the fact that the Delaware
Court of Chancergpecializes in Delaware lawvhich would govern the instant claimsher
plaintiff alsodoes noaddress how any other consideratioss;h as relative court congestion,
would bear on how quickly this case could be resolved in Delaware versus this Taaurt.
plaintiff’'s conclusory assertion that expeditious litigation is an important patidythat
litigation would proceed more quickly in this Court thus rings hollow.

The plaintiff's assertiothat enforcement of the bylaw would contravene the District of
Columbia’s public policy favoring amicable resolution of dispigesqually baseless. He
contends that enforcing the bylaw “punishes [him] for entering into the confililyragreement
with [LSI] because the complaint would have been filed the same day as thesfagation
bylaw was adopted or even earlier were it not for the provisions cbtifelentiality agreement
which first required him to seek the Company’s position about filing under sddls’ppn at
15-16. This argument, based on pure speculation about what would have occurred absent a
confidentiality agreemenignores the fact thahe plaintiff sat on documents produced by LSI

for a year before sending a copy of his complaBeeSchiller Decl. 1 5 11 This chronology
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undercuts the plaintiff's effort to blame thenfidentiality agreemeror the plaintiff’s filing of
his complaint on August 8, 2016, six days after LSI's adoption of the fealeation bylaw.

In sum, then, the plaintiff has not made the requisite strong showing that public policy
considerations override the otherwise valid forstection bylaw because the plaintiff has not
shown thatiny District of Columbia policies will be undermined by litigating this caskan
Delaware Court of Chancery, artetplaintiff's arguments about judicial economy and the
interest in private resolution of disputes are simply not persuasive.

B. Public Interest Factors

Having determined that the foruselection bylaw is valid and enforceable, the next
guestion is whether the public interest facidesntified inAtlantic Marinewarrantdismissal
SeeAtl. Marine, 134 S. Ct. at 581 n.6, 58Liritically, theplaintiff does not address any of the
threeAtlantic Marinefactors i.e, (1) whether court congestion is worse in this Court dinen
DelawareCourt of Chancery(2) whether the dispute is so localized that there is a local interest
in the case; and (3Yhich court is more “at home” with the law to be appliéd. The plaintiff
likewise does nogexplicitly referenceany other public interest factors that might bear on the
instant motion to dismisd-de cannot meet his burden of establishing that dismissal i
unwarranted without expressly addressing the public interest fa8eesAtl. Maring134 S. Ct.

at 581°

9 In addressinghtlantic Marinés first prong—whether thdorum-selection bylaw is valig-the plaintiff
assens that enforcement of the bylaw would be unreasonabbausdéiowardis already underway in thiSourt.
Even werehe plaintiff's arguments support of finding the forurselection bylaw invalid appliet the second
step of theAtlantic Marineanalysis, he still would fall far short of showing that the public intéaesbrs
“overwhelming disfavor” dismissalld. at 583. "here may be some inefficiencies associated aighmissing the
plaintiff's comphkint so that he can refile in the Delaware Court of Chargigen that this Court is already familiar
with the events underlying the plaintiff's sutleeCucci v. EdwardsNo. SACV 07532 PS@MLGX), 2007 WL
3396234, at *2 (C.D. Cal. Oct. 31, 20q@ckrowledging ‘tommon issues in the Securities Class Action and
Shareholder Derivative Action” premised on the same press releas:§i|iggs, and analyst reports).
Neverthelesghere are also potential efficiency gains associated with dismisgat, hiat other derivative actions
against LSI's officers and directors should, in theory, be filetleelaware Court of Chancerjccordingly,
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The defendants address all three factors referencstthintic Marineand argue that each
factor favors dismissalSeeDefs’ Mot. Dismiss at 1415; Defs.’ Reply at 9-10.The
defendants note that “the Delaware Court of Chancery is the preeminent expeaviai@ law,
especially derivative claims,” that “the Court of Chancery, as a colimited jurisdiction in a
small state, may be less congested” than this Court, and that “the derivative. claasserted
here .. . have virtually nothing to do with the District of Columbia and everything to do with
Delaware.” Defs.” Mot. Dismiss at 1Boting,inter alia, that litigating the plaintiff's state law
claims in the Delaware Court of Chancery will “permit the highest court of Dedawa
pronounce the law, rather than the federal courts being asked to predict such rulingsiender
Railroad Co. v. Tompkifis, accordDefs.” Reply at 9. This assessment of the puhlierest
factors appearsorrect, but regardlesthe plaintiffs silence on the public interest factors is
patentlyinsufficient to satisfyhis burden of showing that, on balanttes public interest factors
“overwhelmingly disfavdrdismissal. Atl. Marine, 134 S. Ct. at 583 (emphasis addedyord
Wellogix, Inc. v. SAP Am., In&8 F. Supp. 3d 766, 782 (S.D. Tex. 20€AY InderAtlantic
Marine, the partyresistingenforcement has the burden of showing that pubterest factors
‘overwhelmingly disfavor'dismissal. Becausdthe plaintiff] has made no showing that public-
interest factors disfavor dismissal, it has not met its burden étldetic Marine This is not an
‘unusual caseand the forum-selection clause should corit{elnphasisn original) (citation

omitted)) aff'd, 648 Fed. App’x 398 (5th Cir. 2016) (unpublished).

judicial economy concerns cbbth waysanddo not preventdismissal based on an otherwise valid forsetection
bylaw. SeeButorin, 106 F. Supp. 3d at 843 T]he court does not believe that the [fortgalection] clause is
unreasonable as applied simply because there is currently another case pehdirgpirt. The point of the Forum
Selection Bylaw is to consolidate as many cases as possible in D€elaware.
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IV.  CONCLUSION
For the foregoing reasons, the defendants’ motion to dismiss without prejudicgmurs
to the doctrine oforum non convenienss granted An appropriate Order accompanies this

Memorandum Opinion.
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