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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEBRA STOE,
Plaintiff ,

V. Civil Action No. 16-1618(JDB)

JEFFERSON B. SESSIONS Il in his
official capacity as Attorney General of the
United States,

Defendant?

MEMORANDUM OPINION

Plaintiff Debra Stoe, a scientist in the Department of Justice’s (“DOJigeldf Science
and Technology (“*OST”"), was denied a promotion in 2014. Mark Greene, a younger man with
less experience in the offiaecaved the job insteadThereafter, Stobrought this lawsuit against
the Attorney General in higfficial capacity as her employer (hereinafter “the government” or
“OST"). Stoe alleges that OST's failure to promote her resulted fg@mder and age
discrimination in violation of Title VII of the Civil Rights Act of 1964 (“Title VII”) and the Age
Discrimination in Employment Act (“ADEA”") After a period of discovery, the government now
moves for summary judgment, asserting that Stoe’s failure to receive a promasialuey not to
discrimination, butsimply to Greene bein@ better candidate for the position. The Court has
reviewed theecordevidence andfor the reasons explained belowmi|]l grantthe government’s

motion.

1 Jefferson B. Sessiomms been substituted fhoretta E. Lynchas the Attorney General tfe United
Stategursuant to Federal Rule of Civil Procedure 25(d).
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BACKGROUND 2

Stoe has worked iDOJ’s Office of Justice Programs (“OJP”) since 1998l.’s Ex. 16
[ECF No. 182] at 627283 In 2004, she received a position in O office within the National
Institute of Justice (“NIJ”Jn OJP. Def.’s Statement of Material Facts Not in Genuingbie
(“Def.’s SMF”) [ECF No. 162] § 1. The position was gradeda@®-14.* She has remained at the
GS-14 levelsnce,id. T 3,andhas been the only female scientist working in @8ite 2010see
Pl.’s Ex. 8 (“Stoe Decl.”) at 514 | 4.

George “Chris'Tillery has been the GS5° Director of OST since 201(Mef.’'s SMF T 6.
That yearthere was an opening for tf&5-15 Operational Technologyivision Director position
which superviseStoe’'sGS-14role. Pl.’s Ex. 35 at784. Stoewas one of two finadits, but Tillery
ultimately selecte®avis Hart, a maleandidate Id. at 785, 789. In a memorandum to the director
of NIJ, Tillery recommended Hart for thp@sitionover Stoe because Hart haubre supervisory
experience and hanas experience relatinp compliance testing and standards development
Id. at 788-89 However, Tilley noted that Stoe had a “more detailed andepth understanding
of . . . managing NIJ’s standards development and compliastiag programs.”Id. at 788.

Tillery informed Stoe that hibad not selectelder for the Division Director position because she

2 All facts stated in this opinion are undisputed unless otherwise.noted

3 All citations toStoe’s exhibitgefer to ECF No. 1&. Since the exhibits appear in a single document,
citations to those exhibits use the page numbers of the &REpt fordeposition transcriptsvhich use the pagend
line numbersf therelevantdeposition

4GS14 is the fourteenth pay grade in the General Schedule pay scale, wisietl ts determine the salaries
of most civilian government employeeSeeGS-14 Pay Scale General Schedule 20,1BederalPay.or(jast visited
August 22, 2018)https://www.federalpay.org/gs/2014/A8. GS14 is “generally reserved for tdpvel positions
such as supervisors, higgvel technical specialists, and top professionals holding advanceskdédd. Employees
at the GS14 level have “excelled in their field,” and often supervise up to 16plpealthough G4 also includes
science, engineering, and resegrokitions comparable to university professorshigs.

5GS15is the fifteenth pay grade in the General Schedule pay 8286515 Pay Scale General Schedule
2015 FederalPay.Orddst visited August 22, 2018)itps:/ivww.federalpay.org/gs/2014/GE. GS15 is reserved
for “high-level executive positiofisand includes the government'siore renowned researchérgd.




lacked supervisorgxperiencg Ms. Stoesubsequentlyunderwent formal supervisory training.
Stoe Decl. at 51415 6.

Shortly after her rejection fromme Division Director position, Staaeformed Tillery that
she believed she was performing-Gslevel work in herGS-14 Physical Scientist roleld. at
515 | 7. After Tillery agreed butlid not take actiono rectify thepay grade discrepancy, Stoe
raisedthe issue with Harfthenherfirst-line supervisor) in January 2011d. He agreedhat she
was performing G854evel work and Stoe, Tillery, and Hart assembled a “desk audit” package
to advocate foa reclassification oStoe’sposition to G5-15. 1d7-8. The desk audixplained
that Stoe hadreceived ‘exceeslexpectations’ on her last two annual evaluatiofas a G814
doing GS15 work.” Pl.’s Ex. 9-11(“Desk Audit Request’at 531 Tillery recalled that, aftethe
official submission of the desk audit in May 2012, tiNd directorDr. John Laub decided not to
proceed with the auditecause he believed that NIJ already had too mangugervisory GS.5
employees.Def’s SMF 1 118 In 2013 or 2014Tillery discussedhe desk audit requestith
Laub’s successoDr. Gregory Ridgeway. Id. { 12 In connection with the request, Tillery spoke
to the Human Resourc@&svision, which gave him three options for Stoe’s positid):create a
new GS15 position anghlaceStoe into it norcompetitively; (2) create a new &% position and
allow Stoe and others to compete for it; or (3) remove thel&8uties from Stoe.d. T 13
Becausd&ridgewayalso did not want to add nesupervisoryGS-15employees, he directedll€ry
to takethe third option and remowke GS-15 duties from Stoe’s workloadd. T 15

In March 2014 Hart left DOJ andhe Division Director positiorre-opened Def.’'s SMF

71 16. Tillery updated the position descriptigmow called “GS$15 Supervisory Program

6 Stoe disputes that Laub made this decisBeePl.’'s Am. Statement of Genuine Issues (“Pl.'s SMECF
No. 221] 11 1+12. However, she does not dispute that this is what Tillery recalléd deposition and in a 2014
email regarding the desk audBeePl.’s Ex. 5 (“Tillery Dep.”) at52:18-22; Def.’'s Ex. 8 [ECF No. 1611] at 27.
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Manager”) beforeannouncing the vacancy and acceptpglications in April 2014.1d. 7 17

19. The updated description identifiemlir equallyweightedgroups of dutiessupervisory and/o
managerial responsibiliéis, programplanning and management, business process analyses for
program planning and management, and program adviceuatahge.SeePl.’sEx. 17(“Position
Description”) at630—33 Def.’s SMF { 18 Tillery testified thasomeof thesedutieswereGS-15-

level work that Stoe had been performisgeDef.’s Ex. 5 [ECF No. 18] at 53:+10, for
example, Tillery addethat the Division Director musbe one ofthe two alternate standards
executives’on DOJ’s Interagency Council on Standards PdliC®P) after he determined that it
was a duty which had tbe removed from Stoe’s GB! role. Def.’s SMF { 17 The vacancy
announcement also identified five knowledge, skills, and abilities ("KSAS”) requoretid role:

“(1) ability to develop and promote a diverse workforce; (2) ability to supervise; (8y abi
analyze organizational and operational problems and develop solutions; (4) knowledge ai progra
management principles; and (5) ability to provide advice and guidance on businessgaad pr
management issuésDef.’s SMF{ 20.

Tillery, the selecting official for the positiomnlisted two other employees, Gordon
Gillerman and Maria Swineford, teview applications andhterview candidate®n a panel with
him. Id. T 24 Tillery choseGillerman, the manager @hn organization within the National
Institute of Standards and Technologpecause of his experience with standdrdid. T 25.
Swineford,the Deputy Director of the Grants Management Divisionthaf OJP Office of Audit
Assessmant and Management, was asked to prositleusiness processpsrspective Id. 1 26

After reviewing all applications fohe position, the Human Resousdgivision (“HR”)
sent Tillery four lists of‘best qualified” candidates; none of the thréealists for the position

(Stoe, Greene, and Ka#len Higgins) appeared on the listiel. 1 28-32 Pl.’s Ex. 14 at 546



Tillery replied toHR expressing disappointmewith the lists of candidatesDef.’'s SMF{ 33.
He specificallycomplainedthat maily of the listed candidates hdittle or no experience in
“conformity assessmeifstandards and testing)which he wrote “bodes ill for their ability to
replace [Stoe] as [DOJ’s] alternate Standard’s Executiiaef.’s Ex. 21 [ECF No. 1&4] at 1.
In response to his concerndR generated an expanded ladt “best qualified” applicantsthat
includedthethree finalists.Def.’s SMF { 36; Pl.’s SMF { 36.

Tillery divided the applications among himself, Gillerman, and Swineford to determi
who shoudl be invited to interviewDef.’s SMF 40 Swineford who was tasked with reviewing
Stoe’s applicationinitially recommended thdhe panel not interviewtoe Id. T 44. Swineford
stated in her deposition that she did not recommend [&toauseStoe’s applicationdid not
demonstrate sufficient supervisory experiendel.’s Ex. 4 (“Swineford Dep.”) at 36:5-12/
Gillerman reviewed Greene and did not recommend thaelhserviewed based on his written
application materials ane&gsumeé Def.’s SMF | 43;Pl.’s Ex. 1 (“Gillerman Dep.”) at110:16—
111:3. After the panelists conferred, Plaintiff was selected for an interview deSpinefod’s
recommendation because heork “leading the standards activitiesithin NIJ . . .justified or
supportecherleadership skills. Def.’s SMF { 46 (citation omitted)Greene was also selected for
an interview at that time because of a policy requiring that if one @ffogee is granted an
interviewall other OJP employees on the samelidRmust be intervieed. Id. 1 47.

The panel interviewed finalistsn July 11 and July 16, 2014d. T 49 All candidates

answeredhe samdive questions, with some variat®im follow-up. Id. Each panelist assigned

7 At this time,Stoe had: completed eighty hours of Supervisory Management TraiiilsgEx. 15 at 573;
beenthe Acting Director of a DOJ program in 2008, at 564; and supervised other employees in developing
standards in her role as Physical Scientiktat 558 {Ms. Stod] . . . manag[es] and coordinat[es] multiple NIJ
program managers at the @S and GSl4 levels . . . .").



scores—calculated based on a score between onefiaador each of the five questionrsand
shared them with the other panelisisemail. Id. 1 5652, 54, 56 Tillery scored Greene and
Higgins highest, Swineford scored Greene highest(alhetman scored StaendGreenehighest
Id. 1 59. After combhing andaveraging each candidate’s scores, Greene finished with a final
score of 21.33Stoewith 19.0Q and Higgins with 18.67.1d. Tillery selected Greene for the
positionover Stoe.ld. § 6Q In an email to Ridgewayn July 21, 2014Tillery statedhat although
Stoe had a more detailed understanding of DOJ’s standards strategy, Greenstrd¢sad a
sufficient grasp on standards strategy and a more detailed understandinQ® thi&nts process.
Id. 161

On August 22, 2014, Stoe contacted OJP’s Equal Employ@epbrtunity Office.
Answer [ECF No. 8]115. She filed a formatEO complaint on October 22, 2014d. After
exhausting her administrative remedies, Stoe filed a complaint in this @oAtgust 10, 2016
Compl. [ECF No. 1] 15. The governmemhovedfor summary judgment on October 27, 2017.
Def.’s. Mot. for Summ. J. [ECF No. 16 hatmotion is now fully briefed and ripe for decision.

LEGAL STANDARD

Summary judgment is appropriate when the pleadings and the evidence demtratrate
“there is no genuine dispute as to any material fact and the movant is entjtieldrteent as a
matter of law.” Fed. R. Civ. P. 56(a).The party seeking summary judgnidrears the initial
responsibility of demonstrating the absence of a genuine dispute of materiabéeCelotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). In determining whether there exists a genuine dispute

of material fact sufficient to precludaremary judgment, the Court must regard the-mavant’s
statements as true and accept all evidence and make all inferences inth@vaatis favor.See

Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986)The Court must deny summary




judgment if ‘feasonable jurors could find by a preponderance of the evidence thretrithaoving
party] is entitled to a verdict Id. at 252. However,summary judgmens warrantedf the non
movant fails to offer “evidence on which the jury could reasonably find for the [non-movamnt],”
if the evidence offeret “merely colorable’dr “not significantly probative.”ld. at 249-250.
ANALYSIS

Stoe alleges thathe was not promoted to Division Director in 2014 becaltlery
discriminated against her based on her gender and age, in violation of Tidadvithe ADEA.
Title VIl states that “[a]ll personnel actions affecting employees dicgoys for employment. .
in executive agencies. . shall be made free from anysdrimination based on . ..sex....” 42
U.S.C. § 200046(a). Similarly, the ADEA states thédfa]ll personnel actions affecting
employees or applicants for employment who are at least 40 years of agexecutive agencies
.. .shallbe maderkee from any discrimination based on age.” 29 U.S.C. § 633a(a).

As Stoe has not put forward direct evidence of gender or age discriminatid@ouite

must apply théurdenshifting framework ofMcDonnell Douglas Corp. v. Gree#ll U.S. 792

(1973). SeeJohnson v. Pere823 F.3d 701, 706 (D.C. Cir. 201%)Under this framework, the

burden of production and order of presentation of evidence proceeds in three steps. First, the

plaintiff must make a prima facie case of prohibited discriminat®seAkav. Wash. Hosp. Cir.

156 F.3d 1284, 18(D.C. Cir. 1998) (en banc). This done, the burden shifts to the employer to
proffer a neutral, nondiscriminatory reason for taking the adverse employmentatdssue See
id. If the employeproffers such aeasonthe burden shifts once again to the plaintiff “to discredit

the employer’s explanation” and show that the employment action was, in fagtdiatory. Id.

8 While claims by federal employees are governed by different provisiohile VIl and the ADEAthan
arethose of private employeesychclaims ‘are analyzed in the same way. asclaims against private employers
Johnson823 F.3d at 706 (Title VllseeBarnette v. Chertoffd53 F.3d 513, 515 (D.C. Cir. 2006) (Title VII, ADEA).
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While the burden of production shifts during these three stglise ultimate burden of persuading
the trier of fact that the defendant intentionally discriminated against the plagmiffims agll

times with the plaintiff.” Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981).

In this case, OST has provided a nondiscriminatory reason for failing to pr&toeteit
chose the new Division Director based on the applicants’ interview scote§raane received
the highest scoreSeeDef.’s SMF 9 59-60 Therefore, the Court “need retind should net

decide whetheiStoe]adually made out a prima facie case unieDonnell Douglas Brady v.

Office of Sergeant at Arm$20 F.3d 490, 494 (D.C. Cir. 2008). Instead, the Court moves

immediately to the final step of thklcDonnell Douglasframework in which Stoe must

“demonstrée that the proffered reason was not the true reason for the employment &eession
burden thaterges with the ulhate burden of persuading the [Clourt that she has been the victim
of intentional discriminatiori. Burdine, 450 U.S. at 256.

Because tis case is before the Court on defendant’s motion for summary judgment, rather
than before a jury at trial, Stoe need not prow tter case is stronger than OSiBaneet that
burden Rather, Stomust“producd] sufficient evidence for a reasonable jury to find QB T’s]
asserted nodiscriminatory reason was not the actual reason and[@@&T] intentionally
discriminated againgher] on the basis of . .sex” Brady, 520 F.3d at 494 Stoe may do this
either by providing affirmative evidence that a different motivation moreikeiderlay the
decision or by attacking the credibility of OST’s explanation (or boB®eBurding 450 U.S. at
256. Hence, theCourt must consider several types of evidencaudeg: (1) Stoe’s prima facie
case; (2) evidence attacking OST’s explanation for not promoting her; and (3)uidngr
evidence of discrimination that may be available to [Stoe] (such as independenteviden

discriminatory statements or attitudestba part ofTillery] ) or any contrary evidence that may



be available tgOST].” Aka, 156 F.3d at 1289In this case, Stoe has proffereddence of all
three varieties. Therefore, t@ourt must considezachform of proof and “determine whether
they ‘either separately or in combination’ provide sufficient evidence for a rdalequey to infef

discrimination Jones v. Bernank&57 F.3d 670, 679 (D.C. Cir. 2009) (citation omitted).

|.  STOE’SCASE

Stoe’s evidence falls roughly into four buckets: (I)gréma facie case; (Bvidence about
hers and Greene’s relative qualifications; €8)dence about the selection process itself; and (4)
evidence regarding Tillery’s prior behavior. The Court will examiné @aturn.

A. Prima Facie Gase

While Stoe no longer needs to establish a prima facie case to proceed with,Hee sui
facts underlying that case remain relevant to her discrimination claimsat€é@girima facie case
of discrimination, a plaintiff must provide evidence that “(18 gha member of a protected class;
(2) she suffered an adverse employment action; and (3) the unfavorable actionsgitesan

inference of discrimination.” Stella v. Mineta 284 F.3d 135, 145 (D.C. Cir. 2002) (citation

omitted). Stoe meets all threkthese criteria. As a woman over the age of forty, Stoe is a member
of a protected class under both Title VIl and the ADEe42 U.S.C. § 2000e-16(a); 29 U.S.C.
§ 633a(a). Stoe lost out on a promotion, and failure to promote constitutes an sctovabse

employment actionSeeCones v. Shalala, 199 F.3d 512, 521 (D.C. Cir. 2000).

As for the third factor, Stoe has shown that “she was treated differemhyf&] similarly

situated employee[]” who is “not part of the protected class[&3g&rge v. Leavitt 407 F.3d 405,

412 (D.C. Cir. 2005). Greene, a man under age forty, was promoted while she was not. Moreover,
it is undisputed that the Division Director position was open and that Stoe was guatified

job. SeeDef.’s SMF 11 19, 46She thereforalsohas shown that OST’s failure to promote her



“is not attributable to ‘the two most common legitimate reasons on which an employeretyght r
to reject a job applicant: an absolute or relative lack of qualifications or taecbsf a acancy
in the job sought.”George 407 F.3d at 412 (quotirtstella 284 F.3d at 145)Stoe’s prima facie
case igelevant to the Court’s determination, thoutgticesnot tell one all that much ats own.

B. Qualifications Evidence

PerhapsStoe’s strongest evidencetige comparison of her qualificatiomsth Greene’s.
Stoe’s experience with significant aspects of the positiowhich she applieds highly relevant.
“If a factfinder can conclude that a reasonable employer would have found thigfptai be
significantly better qualified for the job, but this employer did not, the faefindn legitimately
infer that the employer consciously selected adgpsdified candidate>whichin turnallowsthe
factfinder to assume that discrimination hagesd the pictureAka, 156 F.3d at 1294However,
“a plaintiff can directly challenge [a] qualificatiofmsed explanation” for an adverse employment
action “only if the plaintiff was significantly better qualified for the job’ than those ultimately

chosen.” Adeyemi v. District of Columbia525 F.3d 1222, 1227 (D.C. Cir. 2008) (quoting

Holcomb v. Powell, 433 U.S. 889, 897 (D.C. Cir. 2008)he word “significantly” means whitt

says. To defeat summary judgmest, least singlehandedly[tlhe qualifications gap must be
‘great enough to be inherently indicative of discriminatibrid. (citation omitted).

Neither party disputes that both Greene and Stoe had qualifications relevant to itwe. posit
At the time of the interviewtheyboth were servingh GS-14 positions. Def.’s SMHK{ 1, 3, 85.
Stoe had been working at the && level since 2004, and Greene since 20iR. Stoewas a
“Physical Scientist” while Greene was a “General Engineéd.”{f 3, 85. Greene obtained a
Ph.D. in materials science and engineering, had worked in the private sector, andplatedam

postdoctoral fellowship at the National Institute of Standards and Techndthgy87. At NIJ,
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Greene had led research imart gun technologies and worked oter alig technology and
equipmenperformance standarddd. 86. Stoe, meanwhile, estimates that she had published at
least ten standards and had overseen the development of at least twenty standatdsanods
at OST by 2014. Stoe Decl. at 5150. She had also worked substantially with OST’s standards
and testing and conformity assessnmngramsworked with OST’s compliance tesgiprogram,
and served as DOJ’s alternate member omGB&,among other thingsSeeDesk Audit Rguest
at 521-24.

Laying out theseualifications side by side, Stoe appearbdgesome advantageShe
had eight more years’ experience at theXd3evel than Greene when they applied for the Divison
Director position. At the time of the hiring decision at issue, Stoe had heldld @&sition for
ten years, while Greene had only been promoted tdethelttwo years previously. She also had
published a number of standards herself, and had moved beyond pubbsduigrds to
“supervis[ing]” a number of program managers as they diddbie development of standards.
Desk Audit Request at 521Although Greene had worked on developing standards, there is no
indication in the record that he had published any himself or had supervised others in developing
them. Stoe also had supervisory experience (though not an official supereig)ygeeid. at
521-24, and had received supervisory training after losing out on the Division Direcitiiorpos
2010,seeStoe Decl. at 514159 6. Greene had received diversity training but not supervisory
training, and he had not been a supervisor him&sgéPl.’'s Ex. 2 (“Greene Dep.”) at0:17-712,
219:16-2212. All of these factors point in Stoe’s favor.

However,the difference in qualifications is not so stark agpéomit an inference of
discrimination. For one thing, Greene had a good deal of experience witlmgiging and other

businesgelated aspects of OST’s work, which was weighted equally to program masrggam
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importance for the positionSeePositionDescripton at 63+32. Relatedly, # three panelists

gave Greene higher martean Stoe for his interview response to the question related to “[a]bility

to provide advice and guidance on business and program management issues.” Def.’s SMF at
50 n.4;see 1 53, 55, 57. Greene also had a Ph.D., while Stoe did foliery wrote
contemporaneouslyp Ridgeway that Greeneomn out due to “his detailed understanding of the

OJP grants processes and their issues and his ability to provide guidance on tggioimpg

along with“a solid grasp” of OST’s “standards strategy sufficient to the taBk'8 Ex. 38 at 802.

The Division Director position simply had a differamix of dutiesthan Stoe’s positiomid.
Accordingly, OST reasonablycould prefer someone ita balance of experiences other than
Stoe’s for the job.

Nor are Stoe’s program management qualificatieimspressive as they areso far
beyond Greene’s as frermitan inference of discrimination under this Circuit’'s precedeis.
Aka, for instance, the court found that a jusasonablycould infer discrimination wherthe
plaintiff—who was denied a pharmacy technicianjébhad nineteen years of experience as a

hospital assistant as well as bachelor's and master’'s degrees,™thikilether applicant had no
college education, had worked in the hospital laundry for slightly over a year, dusgdra only
two months as a pharmacy volunteeHblcomb 433 F.3d at 89{citing Aka, 156 F.3d at 1286,

1295-96).Likewise, inLathram v. Snow, 336 F.3d 1085 (D.C. Cir. 2003),abwrt “accepted an

inference of discrimination where the plaffjtwho possessed several yeasperience in public
affairs, was ‘substantially more qualifietfian the unemployed former journalist wivas hired

for a higher positiofi Holcomh 433 F.3d at 897 (quotingathram 336 F.3d at 1092). And in

Calhoun v. Johnson, 632 F.3d 1259, £82(D.C. Cir. 2011)an inference odliscrimination was

reasonablavhen the official who wasadt least formally the selecting official for tip@sitior?
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contradicted the employer’s nondiscriminatory rationale, stating in heridepabkat the plaintiff
was “far superior in three of” four job requiremeniand “far superior overal*-to the selectee.
Here, Stoe hadmuch more experience in standar and conformity assessment than Greene,

including at the G5 level. Bt the gap was natearly as great as Aka, Lathram Calhoun or

other cases in which courts haleeindthat a jury reasonably couldfer discriminationfrom a
comparison of qualifications alone.

There is, of course, the undeniable fact that Greene did not receive an interview based on
the qualifications shown in his written applicatiobef.’s SMF { 47. Instead, he only got an
interview because Stodid, sinceOJP policy rguired interviews for all certified OJ&pplicants
whenever onemployeereached that stageld. At first glance, his fact is perhaps the most
damning piece of evidence Stoe has. Even here, however, the story is moreatethfiien Stoe
claimsitis If it had been left to Stoe’s initial reader, Swineford, Stoe would not have received an
interview based on her applicatioeither. 1d. T 44. Swineford believed that Stoe lacked
supervisory experience and therefore was not a candidage faterview 1d.° In fact, Greene
had received a higher score than Stoe on his initial screening (18 versalghb@yh Higgins had
scored significantly higher than either of them (23gePl.’s Ex. 36 (“Mem. for Record”) at 792.
Tillery intervened, arguing ina conference call that Stoe’'s work coordinating standards

development and representing OST on standards bodies showed that sihe rexuisite

9 Stoe disputes this explanation, claiming that “Swineford did not rewoard [Stoe] for an interview because
Tillery had already signaled to her and Gillerman that he did not intend to dedectPl.’'s SMF § 44. However, the
email to which Stoe point® tsupport this argument does not create a genuine issue of fact, as no tegaonab
would make the inference from it that Stoe dogeeHolcomhb 433 F.3d at 895. In the email, Tillery states that “the
individual that is selected” for the position ‘vieplace the member of our staff currently serving as one of the two
alternate Standards Executives for DOJ.” Pl.’s Ex. 34 at 782. The evaaihdt name Stoe as the staff member in
guestion, and there is no evidence that Swineford would have cahfeliéey’s statement to Stoe. Nor does the
language suggest that Stoe would not be considered for Divisiondiréntleed, even if Swineford had been under
the impression that Tillery did not want Stoe considered for the positidriaiged to recomrand her for that reason,
this impression was dispelled when Tilldgter intervened to ensure that Stoe received an interview. Tillery's
intervention also makes it hard to infer discrimination from Stoe’s indialre to qualify for an interview.
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leadershigskills. Def.’s SMF 1 4546; Tillery Dep. a79:12-16.Swineford edited Stoe’s scores,
and Stoe waghenrecommended for an interview. Def.’s SMF { 46. It is therefore due to the
actions of Tillery—whom Stoe principally tags as the discriminatthat Stoe wamterviewed
and thus even in the running for the Division Director job.

Nor does the fact that Stget her interview on the merits suffice to shitvat theultimate
choice of Greene was baseddiacrimination. Even after Swineford raised Stoe’s initial score,
for instance Stoe remained tied with Greene at 18eeDef.’s Ex. 33 [ECF No. 1&7] at 3.
Greene wasot considered an interview candidate based on one perceived deficiency: his
application did not demonstrate “the requisite skills to serve as one of the énmatdt DOJ
Standards Executives.” Mem. for Record @2-P3. Greene showed his mettle at the interview,
however, iemonstrding] a far greater understanding of conformity assessment and standards
and testing than was indicated in his application packagge.at 793. “An employer may of
course select a ndidate who on paper is less qualified for other reasons, such as subjective
reactions that emerge in the interviewAka, 156 F.3d at 1294 n.10And here, the panel's
rationalefor reevaluating Greengid notrest onthe sort of “highly subjective’ criteria, such as

‘interpersonal skills,” the “heavy use” of which render an employmentsaetsuspect.d. at
1298 (citation omitted).As the process used to select the Division Director was prefper
reasons explaed below—Stoe’s notable qualificationslonedo not suffice for the Court to

secondguess OST’s decisionSeeBarbour v. Browner, 181 F.3d 1342, 1346 (D.C. Cir. 1999)

(“Title VII . . . does not authorize a fe@dé court to become ‘a suppersonnel depament that
reexamines an entity’business decisioris(citation omitted)).
Beyond comparing her qualifications wite selectee;sa plaintiff “may seek to exgse

other flaws in the employes’ explanation, includinginter alig showing the employer has
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misstated her qualificatioris Holcomb, 433 F.3d at 897. Stoe ddas, contending that she had
“substantially more experience in grants managemeft]taeene, and she demonstrated that
experience in her interview.Pl.’s Mem. in Opp’n to Def.’s Mot. for Summ. J. (“Pl.’s Opp’'n”)
[ECF No. 18]Jat 23. Stoe estimates that between 2004 and 2012 she distributed over thirty million
dollars in the form of federal grant fundingtoe Decl. at 5147 4,12. In a performance plan
from 2010, Hart and Tillery wrote that she “has done an outstanding job manamisg @md
portfolios” and “has had no late grant closeautsor outstanding issues.Pl.’'s Ex. 16 at577.

She ceased working with grants management in 2012 when her standards developnant progr
workload became too large to manage both responsibilfiesPl.’s Ex. 26 at 732 At that time,

some of her grants management duties were transferred to Gldene.

During the interview, Tillery wrote that Stoe was a “problem solver but not igridrgs
process area” and gave her a raw sco@-8f Def.’s Ex. 34 [ECF No. 18] at 22. Tillery gave
Greene a raw score 8+5for the same question, but did not add any notes to his interview rubric.
Def.’sEx. 35 [ECF No. 189] at 5. Gillerman gave Stoe a raw scoréaf the question involving
grants management, and gave Greene a raw scofe vath the note “involved in tech
[managemeitof complex grarjs].” Def.’s Ex. 37 [ECF No 1611] at 138;Def.’s Ex. 38 [ECF
No. 1642] at 131. Swineford similarly rated Greene highethengrants management question:
she gave Stoe a raw score8@nd gave Greene a raw scorétofSeeDef.’s Ex. 40 [ECF No. 16
44] at 115;Def.’s Ex. 41 [ECF No. 1615] at 83. Although Swineford testified that she “was
impressed that [Ms. Stoe] was able to navigate a manual [grants] process’thefeystem was
automated, Swineford Dep. at 256:2%57:1, Greene still received an average interview score
higher than Stoe’s based on his knowledgtheturrent electronicgrants managemeptocess

Thus, the evidence shows that the selecting officials did not “misstate[]ulaéfiagtions,”
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Holcomh 433 F.3d at 897; rather, theymply peferredGreene’s more recent experiengigh
complex grants.

Stoe’s evidence of her relative qualifications, therefore, does not sufficedasanable
jury to infer discrimination. True, she wassomeways more qualified on paper than was Greene
to hold the position she was denied. But both were plainly well qualifigldort of finding that
the employess stated reason was indeed a pretext, howeanad here one must beware of using
20/20 hindsight-the court must respect the empmog unfettered discretion to choose among

gualified candidates.” Fischbach v. D.C. Dep't of Corr., 86 F.3d 1180, 1183 (D.C. Cir. 1996).

And the qualifications gap is not wide enoughrier pretext. Stoe’s evidence does, of course,
remain relevant to the Court’s ultate decision.

C. The Selection Process

Aside from the qualifications evidence, Stoe points to several aspects of tti@sele
process itself that she claims illustrate that OST’s proffered rationale istpegt@ut “discerning

pretext is highly contexil,” Ranowsky v. Nat'l R.R. Passenger Cofgo. 17-7062, 2018 WL

3894287 at *6 (D.C. Cir. Aug. 14, 2018), andany detail®f the process in fact undermine Stoe’s
discrimination claims.

1. Intent to deny Stoe the position

To begin with, Stoe claims thaTillery neither intended to select [her] for the position,
nor gave her fair consideration.” Pl.’s Opp’n at &ich evidence is highly relevant, as/duld
suggest “the selection process was geared not to finding the best person forithg posiather

to keeping [the plaintiff] from advancing.Salazar v. WastMetro. Transit Auth., 401 F.3d 504,

509 (D.C. Cir. 2005). Yet the Court cannot reasonably infer that the three documents $toe put

forward to support this claim actually do sbwo of the three are ema#sone toHR, the other to
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Gillerman and Swinefore-in which Tillery mentions that the Division Director chosen through
the process would “replace” Stoe as NIJ's alternate member of the Standantgt€enbef.’s

Ex. 21 at 1PI.’sEx. 34 at 782.As Tillery mentioned in his email to HR, however, the Division
Director would have to replace Stoe on the committee only because of “OJRi®mewt to
increase the grade of . Stoe’s positich—despite the “request for a desk audit to increase the
grade™and instead “to strip that responsibility frgher].” Def.’s Ex. 21 at 1.

The record as a whole makes it irrational to ififem the word “replace” alone that Tillery
sought to stymie Stoe’s chance&illerman, for instance, did not read Tillery’s email to the
panelists this way, saying he “read this as the role of the alternate dtapslacutive goes with
this position.” Def.’sEx. 55 [ECF No. 25] at 104:320. Tillery alsoclearly articulated tanother
member of the Standards Commitiaring the application processat Stoewas up forthe
position, though he notdtlat “there is no guarantee that she will be selected’s Ex. 38 at 823.

And the adverse inference Stoe wishes the Court (and, presumably, a juayy foodn the emails
looks particularly unreasonable in light of Tillery’s later interventiorhv@iwvineford to ensure
that Stoe was fairly scored and thereby offered an intervieef.’s SMF { 46; Tillery Dep. at
79:12-16. It would beatherperverse for Tillery to make such an effort if he had meant to signal
to the panelists that Stoe was not to be considered.

The third document Stoe puts forward is an email from Tillery to Ridgewalyafier the
interviews had been conducted but before any decision had been made. In that emgatiol@iller
Ridgeway: “We are done except for a final conference call on Mondtfi}js between Mark
Greene and Kathy Higgins.Pl.’'s Ex. 38 at 808. This email was not sent to Gillerman or
Swineford,seeid., and was sent two days before Tillery sent around his interview scores and five

days before the other panelists sent arotieds seeid. at 803-08. In fact, it was after sending

17



the email to Ridgeway that Tillery suggested averaging the three panelists scoome up with

a consensus choiegather than, say, having Tillery unilaterally make the pikkk.at 8. The
context in which it was sent, then, clarifies that Tillery was likely referringigootwn scores,
which had Greene and Higgins tiegeDef.’s SMF { 53perhapainder the assumption that the
other panelists felt the same wayhesdid about the interviews. Most importanttgither this
statement nor the othets which Stoe points can create a reasonable inference of gender or age
discrimination theycould suggest at most an intent to bar one individual from consideratios.

is particularly so given that Tillery treated Higgira woman older than Steeas an ideal
candidate andatedherastied with Greene for the jobSeePart II.A infra.

2. Alleged infirmities with the interview process

Next, Stoeattacks on several fronts the interview pracéself. She claims, for instance,
that the interviews varied in length in a manner that disadvantage8dw#|.’s Opp’n at 44.But
thereis no credible evidence of thi§toe said of her interview: “I think it was a little short.’s
Ex. 3 (“Stoe Dep’) at 103:13. There is no evidence that her interview actually lasted less than the
allotted thirty minutes.Nor did Greene’s statement that his interview had lasted “[t]o the best of
[his] recollection, not longer than an hour,” indicate that his interview in fsigtdan hour ovas
appreciably longer than Stoe’§&reene Depat 14915-16. And while Stoe @ims that Greene
was asked followup questions while she was not, Pl.’s Opp’n at 44, Greene could not remember
whether he was asked any follayp questions, Greene Dep. 82410, while Tillery believed
that he had askefllow-up “questions that . . would have allowed Ms. Stoe to elaborate on
specific experience in regard to the interview questiddsf’s Ex. 54 [ECF No. 244] at 98:5-8.

Even reading this evidence in the light most favorable to Stoe, natural variatioesvreimiength

that resul from the applicants’ answers and the folloyy questions such answers may generate
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do not support a finding of discrimination. If they did, it would be a rare himogesgshat could
not be challenged.

Stoe also finds fault with the fact that the interview questions “were woodesktfor one
single example” rather than asking “about overall background and experience. Offi:h at 43.
But employers must have the leeway to structure their interview questions inytttreeyéeel will
give them the substantive information needed to make a deciSimre is no evidence that the
guestions as framed favored one candidate over otlj@ldhe key question in this contexs ‘not

the correctness or deshbility of the reasons offered but whether the employer honestly believes

in the reasons it offers. Hairston v. Vance€Cooks 773 F.3d 266, 273 (D.C. Cir. 201@#)tation
omitted). There is no evidence here that Tillery did not honestly believe that asking the questions
in terms of seeking specific examptea common interview techniggewas the best way to
conduct the interview. Andhé questions were clearly performati@sed rather than subjective,

as they focused on each of the five KSAs for the Division Director posig@@Thompson v.
McDonald 169 F. Supp. 3d 170, 187 (D.D.C. 2018nhdeed, Stoéherselftestified that “the
interview questions were appropriate for the position,” and that “the questionseihesnsere
appropriate for the interview.” Stoe Dep. at 1182, 102:17-18.

Stoe’s third complaint about the interview vihat Tillery chose to ask a questiabout
grants management, and include Swineford on the panel, “when he knew that grantsnmeanage
was being phased out of the Division Director’s responsibilities.” PIl.’s Opp’n at 43.l&8ies ¢
that this suggests pretext because Greene’s superiessmothe grants question helped lead to
his selection. Id. Yet there is no credible evidence that Tillery planned to remove grants
management from the Division Director in 2014. Until late 2015, grants management and

standards developmebbth remainedwithin the Policy, Standards, and Grants Management
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Division. Def.’s SMF { 7. OST’s 2013 reorganization “consolidated” grants maeagémnthis
division. Pl’'s Ex. 21at 713;seePl.’'s Ex. 22 at 718.The Division Director was placed in charge
of both the division’s scientists and its grants management specifisssEx. 37at 795. The
position description for the vacancy in 20théreforestated that the Division Director was in
charge of OST’s grants management procBes.’s SMF { 17. Stoe does not dispute that grants
management was removed from gusition’s purview sometimafter the hiring decision at issu
took place.SeePl.’s SMF {7. Indeedall of the evidenceuggestshat grantsnanagement formed
a significant portion of the Division Director’s dutjestil asecond reorgamation in August 2015
moved those duties to another officBeeDef.’s Ex. 53 [ECF No. 243] at 1, 13 (laying out new
organizational chart approved August 3, 20I39f.’s Ex. 57 [ECF No. 247] at 253:16—-254:20
(Greene noting that he spent “at least 50 percent of [his] time if not more” on geardgement
in his first year as Division Directorgwineford Dep. at 228-229:21. Grants management was
therefore a importanttopic for an interview questionAnd although the removal of these duties
wasat leastcontemplated in 2014illery stated that “at the time of the hiring action, it wasn’t a
done deal” that this reorganization would occur, and he “couldn’t plan for it to be a ddrie dea
Def.’s Ex. 54 at 256:43. Hence, it was perfectly reasonable to ask about grants managarmdent
the existence of that question doesintply pretext.

The last of Stoe’s interviewelated concerns is her perception that Tillery shook his head
as she was responding to a question, which Stoe says “could reasonably be interpggtetinas s
to the other panelists that he had no intentibselecting” her.Pl.’s Opp’n at 41.The available
evidence is that neither Swineford nor Gillerman noticed this behkaaiod if they did, thatit
did not influencehem SeeDef.’s Ex. 55at 268: %14, 268:21269:7 Def.’sEx. 56 [ECF No. 21

6] at 264:3-7. Even assuming that Tillery did shake his head, and that the other paneligts saw
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a reasonable jury could not infer discriminatory intent from that action. Theoeegidence that
any heaeshakingwas conne@d to a desireto torpedo aler or female applicants, or that he
engaged inthis activity during the interviews of any of the ottserch applicantsOther than her
concernaboutthe heaeshakingwhich was not discriminatorftoetestifiedthatshe“think[s] the
interview wasappropriate.”Stoe Dep. at03:12. The evidence backs up that assesstfient.

3. Interview as basis for selection

In addition tothe alleged irregularities itne interview process, Stoe challenges\esly
subjective—and hence discriminatorythe decision taise the interview as the sole basis for
selecting the Division DirectorSeePl.’s Opp'n at 34361 It is true that “[t]he assessment of

interview performance is inherently subjective.” Mcintyre v. Pet#$® F. Supp. 2d 125, 137

(D.D.C. 2006). This by itself, however, does not create an inference of discramirf&electing

a pool of qualified candidates based upon their written credentials and then nfakahgelection

based upon personal interviews is an obviously reasonable method of hiring a prdfessiona
employee.” _Fischba¢l86 F.3d at 1183-84.

Stoe neverthelesarguesthat the use of interview scores to make a final selection was

discriminatory in this instancdn particular, she asserts that such heavy reliandaterviews is

fishy since “Greene’s written application materials showed he wasfitisafly qualified.” Pl.’s

Opp’n at 35.However, Greene made the certification list of the “best qualified” appdicBef.’s

SMF 1Y 3536; Def.’s Ex. 24[ECF No.16-28] at 3, whichestablisheshat he was qualified for

0 si0e also claims that Tillery awarded Greene the same score as Higgins, desjtibegpish his deposition
that Stoe had outperformed Higgirand therefore, by inference, had outperformed Gre&eePl.’s Opp’n at 36.
However, Tillery did not say that& had done better than Higgmeerall rather, he said that Stoe performed better
in terms of her presentation and communications skills, while Higgirerpexd better in terms of the substance of
her answersSeePl.’s Tillery Dep. at130:21-132:11. It is not suspect to choose substance styde when deciding
who to hire for a policymaking position.

1 Tillery initially suggested using an average of the panelists’ inters@@res to select the winne8eePl.’s
Ex. 3B at 807. He also said, however, that he was “[m]ore than willing toteintetternate approachedd. Neither
of the other panelists objected to the proposed approach or suggested a different
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the position. Althoughit was an OJP policy rather than his application alone that led Greene to
receive an interview§toe does not challengfgat policyas discriminatory Nor doeghe fact that
Gillerman did not initially consider Greene worthy of an interview rendeusigeof interview
scores suspect. The interviews did not focus on “*highly subjective’ critadh,as ‘interpersonal

skills,” Aka, 156 F.3d at 129itation omitted; the irterview questions weliasteadocused on
the substantive skills necessary for the gdgFischbach86 F.3d at 1184?1.’s Ex. 38 at 81418.

The panelistsalso provided a reasonable, nondiscriminatory rationale for why they ddhisie

opinions of Greene in light dfie interview heproved to have greaterunderstanding aftandards
than his résumé suggesteBeeMem. for Record at 79%. The fact thatheyrelied oninterview

scoredo fill the post then is not evidence of pretext.

Stoe also claims th#tte decision to use only interview scodeparted from OST’s normal
selection procedures, because Tillery appeared to base his selection prdoeddirgsion
Director in 2010 solely on qualificationsSeePl.’s Opp’n at 35. Generally, “departure from
internal hiring procedures is a factor that the trier of fact may deem praobatiadnson v.
Lehman 679 F.2d 918, 922 (D.C. Cir. 1982). However, the disparity between 2010 and 2014 is
not probative here. Tillery appears not to have interviewed in 2010 at all, perhaps lbtieause
recommended only two potential candidates for the position (Stoe anjd BaePl.’'s Ex. 35 at
785-89. It isinaccurateo call thissingle distinguishablexample a “policy” from which Tillery

laterdepared OJP’swritten merit promotion policymeanwhile, provides no particular procedure

or metric formaking a final candidate selectio®eeDef.’s Ex. 49 [ECF No. 163] at351 It

2 Stoe asserts that Tillery “referred to @re’s ‘background’ and not to his ael interview performance”
in the memorandum explaining the panel’s choice. Pl.’s Opp’n affB&atis not the case. As part of a paragraph
explaining why the interview changed the panel’s assessment of Grekery, Skated that“during the interview
Greene “demonstrated a stronger background in grants managementth@toei Mem. for Record at 793. lItis
too clear for argumenwhat Tillery’s words meantGreene’s interview performance brought out evidence of his
qualifications that was na@pparenin his written application. This is a perfectly acceptable rationale fornmaki
hiring decision.
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presumes that interviews will be conducteat lieyond that, istates only thaany selectee chosen
from those ranked under the merit selection procedurestbe oneof the candidates “whodve
been identified as best qualifiedld. The intervieweeserewere selected only from the “best
qualified” groupof applicants SeeDef.’s SMF {{ 3536, 38.

While the panel'suse of interview scoret® make its final selectiors not evidence of
pretext thescoring itselfpoints stronglyagainst a finding afliscrimination. Tillery, at whom Stoe
primarily directs hediscriminationclaims, rated an older womd&Higgins) as tied for first with
Greene, a result that harddyggests discriminatoqgurpose. SeeDef.’s SMF { 59. Moreover,
takingthe alleged discriminator out of the picture wountat change the result. If the panel had
consisted solely of Swineford and Gillerman, Greene would have beaten out Stoe bsaga ave
score of 21.5 to 19.%,2-pointgap barely any smaller than tB&3-point disparityvhen all three
panelists’ scores are includefdl. Indeed, no panelist scored Stoe high@dterman had her tgk
with Greene, while Swineford scor&@feenea full four points higher than Stodd.

In conclusory fashion, Stoe disputibe “legitimacy” of thisscoring. Pl.’s SMF { 59.
However, as the evidence does not show that Tillery influenced the other paneliststioe tha
interview procesgself was discriminatorythere is no genuine dispute that the panelists’ scores
are legitimate.The Court finds thdthe presence of the other panelists and the near parity between
their scoring and [Tillery’s] scoring weakénsconsiderably—the likelihood that a jury could
find pretext.” Salazar401 F.3dat 512 (citation omitted)

4. Alleged shifting explanations

Stoe alsalleges that Tillery tipped hidiscriminatoryhand in conversations he had with
Stoe afteiGreene was selected, providing Stoe with shifting explanations as to whydshetha

gotten the job.SeePl.’s Opp’n at42. Stoe claimed in her declaration that Tillery first informed
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her on July 23, 2014, two days after the selection, that she wdserdidice. SeeStoe Decl. at

516 113. According to Stoe, Tillery had told her that she scored highest on four of five questions,
but scored second on the grants questldn.Questioning how this mathematicatiguld lead to

her losing out on the jolgtoe followed up with Tillery the next dayijllery “responded that a
candidate would not be selected if they had scored lower th@ham ‘any of the interview
guestions.” Id. As Stoe later found out, Tillery had given her a 2 on her grants management
answer.Id.

A factfinder may infer discrimination from *“‘changes and inconsistenciesthe
employer’s given reasons for the decision,” since “it is often reasonalli@kdtat an employer
who lies or obviously bluffs about or shifts its rationde challenged action is culpable of the

charged discrimination.”_Allen v. Johnson, 795 F.3d 34, 40 (D.C. Cir. 0it&)ion omitteq:;

seeRanowsky 2018 WL 3894287, at *%. “However, refinement of a previously proffered
explanation does not rise the level of a shiftingationale, and is insfi€ient to demonstrate

pretext.” Ajisefinni v. KPMG LLP, 17 F. Supp. 3d 28, 42 (D.D.C. 201ddllecting cases)Here,

the only contemporaneous evidence of these conversations is an email StoeHsenbitoJuly
23, 2014, which did not include any of the details Stoe included in her declaration several years
later. SeeDef.’s Ex. 60 [ECF No. 21-10] at -889Justwanted to be the one to let you know that
| did not get the job. Not sure who did but Chris informed me that | came in second and was beat
out by someone with more experience with grants.”).

Accepting Stoe’s later version of events, however, it remains clear tlatyghve Stoe
the same essential reason why she was not chosen that he and the othes gawmelist their
Memorandum of Record: Greene performed better in the interview than she djchrds

management issueslhe scores given to the two applicants on the grants question bear out this
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explanation: all three panelists scored Stoe lower than Greene on the gramnts galedtTillery
scored her a full three points lower. Def.’s SMF |1 53, 55, 57. Different iteratiohe shme
“overarding rationale” do not render Tillery’s explanations “inconsistent” witid ®$groffered

nondiscriminatory rationale. _Montgomery v. Gotbaum, 920 F. Supp. 2d 73, 81 (D.D.C. 2013),

aff'd, No. 135107, 2013 WL 5610248 (D.C. Cir. Sept. 10, 20138p the extat that Tillery’'s
explanationsare “inconsistent” with the full scoring that led to Greene’s selection, “any such
inconsistencies ars6 minor that no reasonable jury could find tHali¢ry’s] proffered reasons
are a pretext for discriminatioh. Id. a 82 (citations omitted).

D. Tillery’s Prior B ehavior

Finally, Stoe presents several pieces of independent evidence meant to shovietlyat Til
harbors bias against female employees. None is more than marginally helSfae’'s case.
Hence, this evidencis not sufficient for a reasonable jury to conclude that OST discriminated
against Stoe.

First, Stoe puts forward a declaration from her offiimate and fellow NIJ employee,
Christine CrosslandSeePl.’s Ex. 7 (“Crossland Decl.”) Crossland, who does not work in OST
but who has “personally observed many conversations and interactions betwessg and Stoe,

id. at 509 11 45, asserts that Tillery “has created and promotes a-coaénated workplace
culture that is hostile to wom¢' id. at 510 | 6. Stoe makes similaallegations in her own
declaration.SeeStoe Declat 517  15.Stoe argues that these statements are “highly probative,
and raise[] an inference that Tillery’s gender bias infected the 20Xtisele Pl.’s Opp’n at 39.
The government urges the Court to discount Crossland’s declaration ergitdigssertshat
neitherwomaris allecations of gender bias aid Stoe at 8eeReplyin Supp. of Def.’s Mot.

(“Reply”) [ECF No. 21]at 21-22. As is often the casehé truth is somewhere in the middle.
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Generally “affidavits containing nothing more than unsubstantiated rumors, conclusory
allegations, and subjective beliefs are wholly insufficient to establish aremde of

discrimination.” Glass v. Lahood, 786 F. Supp. 2d 189, 218 (D.D.C. 2@itfld, No. 115144,

2011 WL 6759550 (D.C. Cir. Dec. 8, 2011)his standardn mind, he governmentompares
Stoe’sevidenceo affidavitsin other casethat accusedupervisorf exhibiting racist attitudes

without supporting detailsSeeReply at 2223 (first citingBruder v. Moniz, 51 F. Supp. 3d 177,

197 (D.D.C. 2014); and then citing Johnson v. DiMario, 14 F. Supp. 2d 10#0a@B.D.C.

1998)). But unlike those examplesStoe and Crossland’s declarations do not coosilst of
“conclusory speculation devoid of any factual foundatiddriider, 51 F. Supp. 3dt197(citation
omitted)

Crossland states that Tillery “frequently speaks to [Stoe] as if he télvekdoes not know
what she is talking alut—even though she clearly dégthat she has “heard [Tillery] interrupt,
undermine and insult [Stoe] in meetingsand that she has “never observed [Tillery] speak to a
male colleague in the dismissive way he frequently spedistde]” Crossland Del. at 5101 8.

She also alleges that Tillery told OST staffers “to ignore [Crosslpgdigance” on a project
related to her “area of expertise,” and that Tillery responded to Crosslandiplaints to
management by complaining to Crossland’s supenabout her “interference.’ld. at 516-11
1110-11. Similarly, Stoesays that “[o]ver the years, . . . Tillery has interrupted [her] while
speaking, refused to let [her] finish speaking, challenged [her] authority ankbd¢htr] in front

of male colleaguesahd become angry when [she has] corrected a mistake or incorrect statement
that he made.” Stoe Dedt 517 § 16. According to Stoe, Tillery also “sometimes replijase
what [she] had said a moment prior, as a way of taking credit for [her] ideas, ortmgyties

[she] had been inarticulate and that he needed to transldteMeanwhile Tillery “is respectful,
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deferential, and complimentar{d Stoe’s male colleaguekl. Both women also assert that, while
Tillery has not promoted Stoe since she began working at OS$ibspeomoted a number of men
in the office. SeeCrossland Decl. at 51919 12-13; Stoe Declat 5141 5.

This informationis more than unsubstantiated, subjective conclusions. The sort of soft
sexism alleged ithesedeclarations, practiced over a period of years, is no less pernicious than the
overt kind. And the Court must assume the allegations to be true at thistdtagever,Stoe has
not brought a hostile work environment claim; she is complaining aboutieugar failure to
promote her. As discussed above, Tillery was not the sole deaisiker in the 2014 hiring
process and there is nonaterialevidence that gender or age bias infected the aitlecting
officials or the decision as a wholén the enl, the declarations do nptovidethe sort ofdetails
thatwouldshow that the allegations they contain are “closely related . . .de'$btircumstances
and theory of the case.Glass 786 F. Supp. 2d at 218itation omitted. Their relevance,
therefore, is rathdimited.

Second Stoeassertghat “Tillery’s gender bias was further evident when he declined to
appoint [her] as the Acting Division Director” after Hart left the position in 2014s ®pp’n at
402 There is little to this claimAfter Hart resigned, Tillery briefly considered appointing one

of the four GS14 scientists in the office in “a 12@ay rotation” as an acting director. Tillery Dep.

13 The government mistakenly believed that Stoe was referring to Tslldegision not to promote her to
Division Director back in 2010SeeReply at 23. Though this is not the case, a brief word on the 2010 promotion is
in order. As the government points out, Stoe never challenged this demssitiscriminatory and it is now time
barredseeNat'| R.R. Passenger Corp. v. Morg&36 U.S. 101, 13 (2002), so it was not a major focus of discovery,
seeReply at 23. Still, the facts of the 2010 promotion decision can act “as backigreidence” regarding the 2014
promotion claim.Morgan 536 U.S. at 113. Stoe does not directly assert in hesijgpobrief that the 2018ecision
provides such evidenc&he argus onlythat her 2010 rejection for lack of supervisory experience makes the decisio
to hire Greene in 204when he admitted not to have had supervisory experience or traininglatlBak suspect
SeePl.’s Opp’n at 8. Andthis juxtaposition does appear rather odd. The hiring panel was imprgsSzddmne’s
responses to the interview questions on ability to supervise, howgee®ref.’s SMF at 12 n.4, 1 53, 55, 57; and in
any eventhere is too much evidence on the government’s side regarding the 20Jatipnopnocess itself for the
2010 promotion decision to alter the outcosegLaw v. Cont’l Airlines Corp. 399 F.3d 330, 334 (D.C. Cir. 2005).
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at 41:3-8. Under questioning from Stoe’s counsel, Tillegmittedthat Stoe “was the nso
familiar with the division”of the four GS14sat the timeand was “probably .. senior in gradé

Id. at 45:18-463. Indeed, after Stodirst expressed interest, Tillery began the process of
determining how to appoint her to thetingposition. SeePl.’s Ex. 38 at 825.However,to his
surpriseall four GS-14s ended up expressing intefieshe acting director positioriillery Dep.
at45.6-7. Because OSmight hire a new permanent Division Director within the first <02y
period—thereby depving all but one of the interested employeés chance to serve as acting
director—Tillery determined that it was “fair” for him to assume the acting director position
himself, in addition to his role as head of OST, until a permanent replacement was Ifbuatd.
41:18-22 There is nothing unreasonabter discriminatory—about that decision. Contrary to
Stoe’s implication,seePl.’s Opp’n at 40,then, deciding to keep the peace amongst one’s
subordinates by not choosing between them for wieg in any event,only a temporary
promotion is not evidence of discriminatory bias.

Third, Crossland and Stoe point out that Stoe has long been “the only female sdientist a
OST.” Stoe Decl. at 514 1 4; Crossland Decl. at 510 § 7. Allegations that menmderstaicted
class are underrepresented in an employer’'s workforce are “relevant” to uadididparate
treatment, but are “less significant” than in pattern or practice cases because tgtistics sire

less probative of intent as to a particular employment decision. Krodel v. Young, 748 F.2d 701,

710 (D.C. Cir. 1984). Information regarding the demographic breakdowns of a workpkaesyis r
taken into account without a showing of statistical significance, usually ptbbigle@n expert.

See, e.g.Thomas v. Chao, 65 F. App’'x 321, 324 (D.C. Cir. 2003) (unpublished); Horvath v.

Thompson 329 F. Supp. 2d 1, 11 (D.D.C. 2004). Stoe has not made such a showing here.

Allegations of underrepresentation can still be probative of discriminationrgufostaces that
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are so straigifbrward or striking that a reasonable jury could find on its own that any

underrepresentatiowas statistically significarit. Dyer v. McCormick & Schmicls Seafood

Rests, Inc., 264 F. Supp. 3d 208, 233 (D.D.C. 2017kiry) the sole member of a protected class
in aworkplacemayfit that bill. However, that fact alone cannot provide probative evidence of
pretext without additional informatieasuch as the number of scientists at &Sand the
demographics of the pool of applicants for OST scientist posiitimst would place Stoe’s

position as the sole female OST scientist in its proper conBeeFrazier v. Consol. Rail Corp.

851 F.2d 1447, 1454 (D.C. Cir. 1988); Horvath, 329 F. Supp. 2d‘at 11.
Stoe’s role as the sole female scientist at OST, as whbkragher evidence of Tillery’s

allegedpreexisting bias, is relevant to her claim of gender discrimination. But at bestksy

¥ The only available evidence in the record suggests thatgithe time period at issue, OST had a staff of
fifteen, fewer than ten of whom were scientiskgePl.’'s Ex. 37 at 795.

15 Stoe also puts forward evidence that she claims shows that Tillery-gidked the preparation of arfoal
request for a desk audit” in 2042012, and continued to make empty promises to Stoe about regrading her position
as a G815 even after he knew this would not happen. Pl.’s Opp’n aBiBStoe never argues in her opposition to
the government’s summary judgment motion that this evidence supgorting of discrimination; the desk audit
information appears only in the facts section of her opposition HdefAnd in any event, the underlying evidence
does not create any significant backgrounidence of discriminatory intertif anything, it helps the government’s
case. Stoe claims that she first discussed the grading of her dutiesligithard Hart two years before they filed
the desk audiseeStoe Depat22:4-9, a claim which formed the basis for Stoe’s later “slealking” allegationsee
Pl.’s Opp’n at 1213. However, Stoe also acknowledges that some of this time was taketh uemdrafting, and
Hart and Tillery edihg, the desk audit package, including the description of whe’'$SGS15 position would be.
SeeStoe Dep. a26:21-27:20. While Stoe thought these rewrites were “unnecessary,” she ditheotvise provide
any basis for inferring that Tillery was purposely delaying the desk.abéf.’s Ex. 1 [ECF No. 164] at 60:3-25.

Hart likewise stated that Tillery made such edits because “[h]e wantedke sure that the wording was correct, that
we met the standards, that a desk audit would come back with a posibiveerehat we wanted to get her promoted.”
Def.’s Ex. 58 [ECF No. 28] at 116:1215. Tillery “fought very hard for this desk audit. He wanted to prerhet

to GS15.” Id. at 116:6-7.

Stoe also noted that Tillery was working on a reorganization of theeddfi the same time. Stoe Dep. at
27:21-24. As Stoe acknowledged, Tillery revisited her desk audit widgdRvay in 2013 and/or 2014, at her request.
SeeDef.’'sEx. 1 at 53:918. Tillery did this by attempting to fold Stoe’s promottorGS15into the reorganization
of OST. SeeDef.’'s Ex. 8at-27 t0-28. In March 2014, after Hart had left OST, Tillery recommended to Ridgeway
that Stoe’s position be regraded to-G&5 because the proposed reorganization split up Hart’'s division into “a
Standards and Testing Team led by notionally [Stoe] a Grants Management Team” led by a potentiall&S
supervisor. ld. at-27. Because the plan eliminated Hart’'s position, Stoe could be promatexitnadding to the
number of GSL5 positions in OSTid., which had been Laub and Ridgeway’s main camceFillery noted that
Ridgeway “has the authority to create the new position and n&iwe][into it,” or that the position could otherwise
be advertised for “5 or 10 dayslId. In the end, Ridgeway-not Tillery—settled on the competitive process about
which Stoe now brings suitSeeDef.’'s Ex. 9 [ECF No. 1612].
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so. And Stoe provides no evidence of ampor age discrimination on Tillery's part.The
independent evidence Stoe puts forwattiéseforansufficient to cause a reasonable juryntier
discrimination here
[I.  DEFENDANT’SADDITIONAL ARGUMENTS

In addition to the evidence it has put forward to rebut Staéfismative case, he
government alsmakes two arguments of its owthat Tillery’s favoritism toward Higgins shows
he did nodiscriminate, and that any inference of discrimination is undercut by the faciltbey
and Swineford shared protected cluteastics with Stoe The first of thesargumentdelps the
government’s case still more, while the latter fagtomimally, at mostjnto the Court’s decisian

A. Tillery’s Support for Higgins

The government first claims that Tillery favored Higgins,theowoman who was older
than Stoe, and that his decision to give Higgins the same interview scorees® Gseriously
undermines’ [Stoe’s] claim that Tillery’s decision not to select [Stoe] wasmisatory.” Def.’s
Mem. at 24. While the government overstates the importance of this evidence, it doggdlgut m
against Stoe’s claimdAs the government acknowledgssgid., in the paradigmatic case which
such evidence matteitsis theactual selecteeho shares the plaintiff's protected charaistcs,

rather than merely a finalist for the positisege, e.gMurray v. Gilmore, 406 F.3d 708, 715 (D.C.

Cir. 2005);_Montgomery v. Gotbaum, 920 F. Supp. 2d 73.84D.D.C. 2013).The government

does citeone case in which a court drew a negative inference from the fact that another member
of the plaintiff's protected class wagemedamong the best qualified for the position and was

rated higher than the plaintifiSeeWalker v. Dalton 94 F. Supp. 2d 8,6 (D.D.C. 2000). Even

there, however, both the initiacreeningofficial and the selection panel ratéaat similarly

situated candidate more highly than the plaintif;—whereas here, Tillery was the only one of
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the three members of the selectiomgdavho rated Higgins higher than Stoe, Def.’s SMF | 59.
Thus, while Tillery’s high score for Higgins does tend to negate Stoe’siasstrat Tillery
discriminated against hdt,does not cut as strongly against Stoe as the government suggests.

More helpful for the government’s casdiflery’s request to expand the pool of candidates
for Division Director after the initial certified list proved unsatisfactory hi;memail making the
request, Tillery noted thaa candidate with “no experience in conformity assessment” or
technology policy, and with “minimal” grant management experience, scorelg bigpugh to be
certified. SeeDef.’sEx. 21at 1. Tillery lamented that Higgins, by contrast, had not been certified,
despite being “an almost idealnthdate from the perspective of conformity assessment and
technology policy,” whose experience managing a $50 million grant programe'stsgg high
degree of business acumentd. at 1-2. Tillery asked: “Can | get Ms. Higgins in front of the panel
for consideration, without having to go through two rounds of revieMd?4t 2. He further queried
whether he could lengthen the list of certifications, or else work with théveaertification list,
so that Higgins could be intervieweehnd if he could do so without having to consider all of the
many other applicants that the existing system had ranked ahead 8tbgt. That Tillery went
so far out of his way to ensure consideration for Higgins, swl@owomansix yearsolder than
Stoe,seeDef.’s QVIF at 8 n.2 suggestshat Tillery was solicitous of at least some femad&er
applicants. Likewise, Tillery only recommended two applicants for intervieavsong those he
screened both of them female: Higgins and Oksana Pozdzef.’'s SMF { 42. While not
dispositive, this evidenagertainlypoints away from a finding of discrimination.

B. DecisionMakers Sharing Stoe’sCharacteristics

The government also argues that “any discriminatory inference is akened by the fact

that” Tillery “is apprximately the same age as” Stoe and Swineford is “the same sex.” Def.’s
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Mem. at 25. The Supreme Court and the D.C. Circuit haved—but havenot held outright—
that the fact that a selector shaagelevant protected characteristith a plaintiff might weigh

against a finding of discriminationSeeSt. Mary's Honor Ctr. v. Hicks, 509 U.S. 502,314

(1993) Aka, 156 F.3d at 1291. Several judges in this district, including the undersigned, have

previously said as much directlgee, e.gRanowskw. Nat'l| R.R. Passenger Corp., 244 F. Supp.

3d 138, 144 (D.D.C. 2017), aff'd on other grounds. 177062, 2018 WL 3894287 (D.C. Cir.

Aug. 14, 2018)Hammond v. Chao, 383 F. Supp. 2d 47, 58 n.2 (D.D.C. 2005).

Yet even assuming thtiteselecting officials’ immutable characteristics egkevant to the
guestion of discrimination, tiveprobative value is weakThe argument for considering such
evidence proceeds from the untested assumption that people only discriminatetiagsenato
are (superficially different from themselve®But this is rather thin gruelTake sex discrimination
as an examplée'Evidence shows that men can exercise gendered expectations toward other men,”
and that' [w]jomen also exercise similar gender bias toward other women.” Vicki Schaking

Sex Discrimination Seriously, 91 Denv. U. L. Rev. 99504 n.571 (2015). Femaleagainst-

femalebiascan be particularly acuia maledominated professior® when the position at issue

is supervisory. See e.q, Kim M. Elsesser & Janet Lever, Does Gender Bias Against Female

Leaders Persist? Quantitative and Qualitative Data from a{Suake Survey64 Hum. Relations

1555, 1567 (2011) (finding that workers are significantly more likely to report that they woul
prefer a male boss to a female one, and that women are even more likely thaipratar eomale

boss);Ramit Mizrahi,Note,“Hostility to the Presence of Women”: Why Women Undermine Each

Other in the Workplace and the Consequences for Title VII, 113 Ydlel579, 1595 (2004)

(“[Glendered job expectations also influence how women perceive themselvehandainen

who hold traditionally male jobs.”).
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Therefore, tassume that men will discriminate against women, but that other women will
not, defies rality. “There are many reasons why womenmight tolerate discrimination against
members of their own class, or why they might participate in discriminatory aotsdlves.”

Johnson v. Advocate Health & Hosps. Corp., 892 F.3d 887, 908 (7th Cij. ZXi8same can be

said of older employee=ngaging inagediscrimination SeeWexler v. White’'s Fine Furniture,

Inc., 317 F.3d 564, 574 (6th Cir. 2003). The government has provided no accotwytloliery’s

age and Swineford’s gender should weakee'Stcase; it merely points atltosecharacteristics,

cites a few casesnd impliesthat this is enough to prove the government’s pobBeeDef.’s

Mem. at 25. This sort afonclusorylogic doeslittle to convince the Court of an already shaky
proposition. The Court will therefore heed the Supreme Court’'s admonition of two decades ago:
“Because of the many facets of human motivation, it would be unwise to presumeatieraof

law that human beings ohe definable group will not discriminate against other members of their

group.” Oncale v. Sundowner Offshore Serwsc., 523 U.S. 75, 78 (199&titation omitted)

Fortunately for the government, however, no such presumption is needed to aidherease
* * *

Looking at the evidence as a whole, the Court finds that it is insufficient to convince a
reasonable jury taulein Stoe’s favor. Stoe puts forwasdmeperipheral evidence to suggest that
she has not been sufficiently recognizedher work over the yearandthatthe 2014 promotion
processvas somewhat haphazar@gven, perhapghat it gave her short shriftBut “[e]ven if a
court suspects that a job applicant ‘was victimized by poor selection procedunesy inot
‘secondguess an employer’s personnel decision absent demonstrably discriminatory.’fnotive
Fischbach 86 F.3d at 1183 (citation omitted). “Those are business decisions for [the employer]

to make—wisely or not.” Ranowsky 2018 WL 3894287at *8. To the extent that one could infer
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from Stoe’s evidence that Tillery’s actions disadvantaged her, it still diueaise an inference
that discrimination was the cause of those actions. Indeed, the evidence inotidealsc
establisheghat Tillery gotStoe an interviewandthat hewent out of his way to help another
sexagenaan female candidat@ho he felt was ideal for the joMoreover, theres nocredible
evidence that Tillery improperly influenced the other interview panelists, angl paoekts also
chose Greene for the job based on his interview performake®o reasonablgiry would find

on this recorahat Tillery (or anyone else) was motivated by gender or age discrimination in
denying Stoe the Division Director position, the Court grnt summary judgmeim favor of

the governmentSeeBrady, 520 F.3d at 494.

CONCLUSION

By all accounts, Debra Staga credit to OST and to the government. As her supervisors
stated in theiR012 request for a desk audit, “[h]er leadership andugeaary transformation of
a moribund program has demonstrated capabilities that the agency e®vrerdxperienced and
has obtained previously unattainable goals and objectives.” Desk Audit Request ahEs2. T
the sort of work that is often rewarded with a raise or promotion. But it is not this Cjobrto
tell employers how to do theirs. The Court’s role is limited to policing discriminatiowl h&e,
Stoe’sevidence for gender or age discriminatiomsufficient to reach a juryFor the foregoing
reasons, therthe government’s motion for summary judgment will be granted. A separa&te ord

will be issued on this date.

/sl
JOHN D. BATES
Lhited States District Judge

Dated:Auqust28, 2018
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