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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARYELLEN TRAUTMAN, et al,
Plaintiffs,

V. Civil Action No. 16€v-1629(DLF)

DEPARTMENT OF JUSTICEet al,

Defendants

MEMORANDUM OPINION

Maryellen Trautman and Anthony Claoking this suitallegingthatthe Department of
Justice and the National Archives and Records Administr@iéiA) unlawfully withheld
records in violation of the Freedom of Information A€OIA), 5 U.S.C. § 552Before the
Court isthedefendants’ Motion for Summary Judgment. Dkt. 23. For the reasons that follow,
the Court willgrantthe motion in paranddeny it in part.

l. BACKGROUND

A decade agdylaryellen Trautmanthen aNARA employeefiled acomplaint with
NARA alleging that the Archivist of the United States, Allen Weinstengaged in
“inappropriate or improper conduct3eeSimms Decl. { 10Dkt. 23-2. Trautmans complaint
triggered acriminal investigation that started as a joint investigation with the Federal Baofreau
Investigation(FBI). Id. I 12. Ultimately,howeverno criminal charges were filedd.

On July 8, 2016, Trautman and author Anthony C{adtlectively the" plaintiffs™)

submittedoint FOIA requestdo NARA and the followingDepartment of Justiceomponents
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Office of the Attorney GeneraDffice of the Deputy Attorney GenerdDffice of the Associate
Attorney GeneralFBI; andthe Executive Office of Utéd States Attorney&ollectively the
“defendanty. SeeDefs! Statement of Undisputed Material Facfsl{7, 11,17, Dkt. 23-10.
Although varying inscope, thglaintiffs’ FOIA requests generally sought agency records
relating tothe earlier criminainvestigation(identified as=Bl Case Number 58A&YF-237717).
Id.

On August 11, 2016he plaintiffsfiled a complainin this Courtalleging that the
defendant®iadunlawfully withheld recordsresponsive to the plaintiff$*OIA requests Compl.
1110, 15, 19, 23, Dkt..1That complaint was amended twite&SeeFirst Am. Compl, Dkt. 3
Second Am. Compl., Dkt. 5. On November 30, 20NARA answered theecond amended
complaint, buthe Department of Justieceovedto dismiss all otount oneagainst the officesf
the Attorney General, Deputy Attorney General, and Associate Attorneydheasewell apart
of count two against the Executive Office of United States Attorndysp't of Justicés Partial
Mot. to Dismissat 1, Dkt. 11. The Department bJusticearguecthatdismissal was warranted
becausehe plaintiffsfailed to exhaust their administrative remediBept of JusticesBr. in
Support of Partial Motfor Summ. Jat4, Dkt. 11.

That same day, th@aintiffs maneuvered to revive timeequess for recordgrom the
offices of the Attorney General, Deputy Attorney General, A&sgbciate Attorney Generby

submitting three new FOIA requests to the Office of Information PolskgeCastellano Decl.

1 At the direction of the previously assigned judipe plaintiffs amendedheir initial complaint
to comply with the Court’s local civil rule that governs the proper captioningiefla c
complaint. SeeMinute Orderof Aug. 12, 2016; First Am. Compl. at 1, Dkt. 3; LCvR 5.1(c)(1).
Over a month later, the plaintiffs filed a second complaint amending count twd, elaiced
FOIA violations by the Executive Office of United States AttorneseSecond Am. Compl.

19 1216, Dkt. 5.



1 10, Dkt. 23-5Defs! Statemenof Undisputed Material Facts § 1Also, onDecember 20,
2016, the plaintiffs submitted a new FOIA request tobkecutive Office for United States
Attorneysthatasked foithe same recordsreviously sought in thieJuly 8, 2016equest See
Francis Decl {15, Dkt. 23-6. Thefollowing day, the parties moved to stay proceedibgfore
this Court pending thplaintiffs’ exhaustion oidministrativeproceedingso addressheir new
FOIA requests.Seeloint Mot. to Stay Proceedings, Dkt. 14.

After theadministrativgoroceedinggoncludedthe parties returned to this Courgee
Joint Status Report | Bkt. 15 {ndicatingthat the plaintiffs administratively exhausted their
FOIA claims). On March 17, 2017heplaintiffs amended their complaint a third tiree
“replace]] . . . the original FOIA claims with new, properly exhausted FCaAng.” Joint
Status Report, Dkt. 15ee alsarhird Am. Compl., Dkt. 17. heDepartment of Justicand
NARA answered the amendedmplaintthatsame day.SeeAnswerto Third Am. Compl., Dkt.
18. FOIA processingontinued and was completed on June 29, 2@E&Defs. Statement of
Undisputed Material Facts@f(stating thaNARA's Office of the Inspector General provided its
final response on that datefhe Departrant of Justic@andNARA then moved for summary
judgment on October 30, 201%eeDefs! Mot. for Summ. J., Dkt. 23This casewas reassigned
to the undersigned on December 4, 2017.

The issues in dispute hamarrowedconsiderably since thaception of thidawsuit and
evenmore so sincéhe defendantfl edtheir motionfor summary judgmentAt thesummary
judgment stagehepartiesagreedhe only remaining dispute was the adequacy of the
defendantssearches SeeMem. in Support of Defs.” Mot. for Summ.ak1, Dkt. 23 (“By

agreement of the parties, the only remaining issue to be resolved on summanrynjuddhe



adequacy of defendantséarches for responsive recotiis After the defendants filed their
motion for summary judgment, howevthre plaintiffs conceded the adequacy of all of the
searchesonducted by thBepartment of Justic@ndNARA’s Office of Inspector General. Pls.
Oppn at4, Dkt. 24. As a resultthe plaintiffs’ only remainingchallenges tothe searches
performed byNARA'’s Office of General Counsel, Equal Employment Opportunity Office, and
Office of Human Capitalld. at 1.

1. LEGAL STANDARD

Rule 56 of the Ederal Rules of Civil Proceduneandates thaft]he court shall grant
summary judgment if the movant shows that there is no genuine dispute as toexngl faat
and the movant is entitléd judgment as a matter of ldwked. R. Civ. P. 5@&). In FOIA
litigation, whena federalagency moves for summary judgmaiitfacts and inferencesust be
viewedin the light most favorable to the requesterd the agency besathe burden of showing
that itcomplied with FOIA. Chambers v. U.S. Depof Interior, 568 F.3d 998, 1003 (D.C. Cir.
20009).

To prevailunder Rule 56a federal agencymust prove that each document that falls
within the class requested either has been produced, is unidentifiableyhmily exempt from
the (FOIAS) inspection requirements.’Perry v. Block684 F.2d 121, 126 (D.C. Cir. 188(per
curiam)(quotingNat’| Cable Television Ags, Inc. v. F.C.C, 479 F.2d 183, 186 (D.C. Cir.
1973)). Theagency must demonstrate thatdbnducted @earch reasonably calculated to
uncover all relevant documerit§Veisberg v. Department of Justi@®5 F.2d 1344, 1350-51
(D.C.Cir. 1983) (internal quotation marks omitted), and nalsb explain in reasonable detail

why an exemption applies to any withheddtords Judicial Watch, Inc. v. Food & Drug Admjn.



449 F.3d 141, 147 (D.C. Cir. 2006). “The system of disclosure established by the FOIA is
simple in theory. . . [a] federal agency must disclose agency records unless they may be
withheld pursuant to one of the nine enumerated exemptions listed in [5 U.S.C.] § 5828).”
Dep't of Justicev. Julian 486 U.S. 1, 8 (1988).

“The peculiarities inherent in FOIA litigation, with the responding agencies iofteole
possession of requested records and with information searches conducted only ypy agenc
personnel, have led federal courts to rely on government affidavits to determihemthe
statutory obligations of the FOIA have been méérry, 684 F.2dat 126. Accordingly,[f] n
FOIA cases, ammary judgment may be granted on the basis of agency affidavits if theyncont
reasonable specificity of detail rather than merely conclusory statemeshibftay are not
called into question by contradictory evidence in the record or by evidencenciydggl faith.”
Judicial Watch, Inc. v. U.S. Secret SerR26 F.3d 208, 215 (D.C. Cir. 2013) (internal quotation
marks and alteration marksnitted). In the absence of evidence to the contrdrg,agencys
affidavit ispresumed to have been submitted in good f&dfeCard Servs., Inc. v. S.E.G26
F.2d 1197, 1200 (D.C. Cir. 1991ip{ernal quotation marks omitted

If, on the other hand, “material facts are genuinely in issue or, though undisputed, are
susceptible to divergent inferences bearing upon an issue critical to dispositiercase,
summary judgment is not availaBle theagency. Alyeska Pipeline Serv. Co. v. U.S. E.P.A.
856 F.2d 309, 314 (D.C. Cir. 1988). That samlrts in this jurisdiction recognizkat“the vast
majority of FOIA cases carelresolved on summary judgmenBtayton v. Office of the U.S.

Trade Repesentative641 F.3d 521, 527 (D.C. Cir. 2011).



1. ANALYSIS

Because the plaintiffs now concede that the searches by the Department oiddistice
NARA'’s Office of Inspector General were adequtte,Court will grant summary judgmeint
the defendantdavor as tocounts one, two, antiitee of the plaintiffsThird Amended
Complaint. SeePls! Oppn at4. As a resultthe only outstanding dispute is whether the
searchesonducted by NARAS Office of General Counsdtqual Employment Opponmity
Office, and Office of Human Capitalere adequate

When the adequacy of an agerscgearch is contestdtie factual question isvhether
the search was reasonably calculated to discover the requested docoaievitether it actually
uncovered every document extanSafeCard Servs926 F.2dat 1201. To securesummary
judgment,an agencymust show that it made a good faith effort to conduct a search for the
requested records, using methods which can be reasonably expected to producertaganfor
requested Oglesby v. U.S. Depbf Army 920 F.2d 57, 68 (D.C. Cir. 1990). To do t®
agencymust submit [a] reasonably detailed affidavit, setting forth the search terms and the type
of search performed, and averring that all files likelgontain responsive materials (if such
records exist) were searched .”. Id. If “the agency affidavits. . do not denote which files
were searched or by whom, do not reflect any systematic approach to docuegm l@nd do
not provide information specific enough to endhlglaintiff] to challenge the procedures
utilized,” then genuine issues of material facynexist about the adequacy of the agescy’
search Weisberg v. U.S. Depof Justice 627 F.2d 365, 371 (D.C. Cir. 198(ignificantly, he
D.C. Circuit recently emphasizéidatagency affidavitsnust®set forth the search terms and the

type of ®arch performed with the specificitihis Circuit’s] precedent requirés Reporters



Comm for Freedom of Pres877 F.3cat 403 (internal quotatiomarks and alteration marks
omitted).

The defendas description of the searchesnducted by NARAs Office of General
Counsel, Equal Employment Opportunity Office, and Office of Human Cdaitahort of this
standard.To support its argument that NARA’s searches were adedUuAiRA relies onthe
declaration ofloseph A. Scanlon, the FOIA and Privdat Officer inthe Office of General
Counsewho “personally handled plaintiffd=OIA request andis therefore‘aware of how
NARA . . . responded to plaintiffs’ request for information, as well as with how NA#&Rponds
generally to requests for accésScanlon Decl. 11 1, 2, Dkt. 23-3. According ta8lon on
July 8, 2016, the plaintiffs submitted=®IA request to NARAseeking‘copies of all records
created, received and/or maintained by[th&RA], including crosseferences, memorializing
the investigation initiated in reliance upon the complaint made Ms. Trautman arfdwasc
memorialized in FBI Case Number: 58&F-237717.” Id. § 5 The plaintiffs confined their
requested search to the period from June 1, 2007 through December 31d.2D@%nd
demandedhatNARA'’s search should include the following record systethsNARA 17:
Grievance Records; 2) NARA 18: General Law Files; 3) NARA 22: Empl®adated Files;
4) NARA 23: Office of Inspector General Investigative Case Files;ARA 28: Tort and
Employee Claim Files; and 6) NARA 32: Alternate Dispute Resolution Fikksy 6.

Scanlon’s declaration describesw hedetermined whereecordsresponsive to the
plaintiffs’ FOIA request were reasonalhilkely to belocated Id.  13. Scanlon explaitbathe
relied on his familiarity with NARA, and the office’s function and responsibilitiesidfocused
his search efforts on offices responsible for investigative activityetbas employee

complaints, performance issues, or condwsties’ Id. Scanlon also targetede record systems



that the plaintiffs identifiedh their FOIA requestexcept for the system described\#sRA 22:
EmployeeRelated Filesywhich Scanlon “determined, based upon [his] knowledge akttewrds
system andhe nature of the request . . . was not reasonably likely to hold responsive records.”
Id. 1 12.

Scanlomalso identified’key” staff members ilNARA officeswho were reasonably
likely to contain potentially responsive records$d’ {1 13-19. In particular, he directed the
staff members ithe Office of General Counsel, the Equal Employment Opportunity Office, and
the Office of Human Capitab review paper files and electronic recordsdibagency records
relatedto theplaintiffs’ FOIA request Id. { 14;see also id.Ex. A at 1. Scanlan’s directive
guoted heplaintiffs’ FOIA request letteverbatim, andhe provided staff with a copy of the
FOIA letter. Id.  14. Scanlartidentified the type of records to search for, locations tockear
for the records, and the information for which they should seatdn.’And hedirectedthe staff
membersto search for any potentially responsive records that may have been storesdtaffthe
membersdesks, file cabinets, file drawers, file rooms; in any account on desktop ptopsia
smart phones, or other media; sent via email; or stored in any other locatioragtrecy
information is stored.”ld.

Staff from NARA'’s Equal Employment Opportunity Office, Office of Human Capital
and the attorney responsible for NARA's alternative dispute resolution prdgust no
responsive records during their searchdsy 15. As a resultScanlon askethese officegor

more hformation about how they conducted Hearches The Equal Employment Opportunity

2 Scanlon noted in his declaration that NARA'’s Office of Inspector General tagponsive
records” but that office “is an independent unit responsible for its own records and FOIA
requests.” Scanlon Ded].11. Scanlon’s search was therefore limited to “NARA’s 6¢G-
operational records . . . fd. As notedsuprap. 6, the plaintiffs concede that the search
conducted by NARA'’s OIG was adequate.



Office staff reported thathey searched staff email accounts, the shared and personal electronic
drives, and the office computer library and found no responsive re&batiscrto any
communications or complaints made by Ms. Trautmad.” Staff at the Office of Human
Capital reported thdthey searched the Employee Relations database, where any potentially
relevant records would have been located, but found no recdddsThe attorney responsible
for NARA's alternative dispute resolution program reported that Trautman did not paeticipa
the program during the attorney’s tenure, Hratany records from the timeframe identified in
the plaintiffs FOIA requesthad been properly disposed of in accordance thitoffice’s
documented destructiomiicy before the date of the plaintéf FOIA requestld.

Scanlon also contacted NARAGeneral Counsel whoonducted a search afawarded
Scanlors search reques$bd an attorneyn the Office of General Counsahd the Deputy
Archivist. Id. 1 16. NARA’s General Counsékearched the folder he identified that could
reasonably contain potentially responsive records, includimgiks, regarding the matter at
issue n the plaintiffs request. Id. § 17. Theother attorneyn the Office of General Counsel
searched his email archive using the téfimautmari and alsd'searched the folder identified
that could reasonably contain potentially responsive recotds.Finally, the Deputy Archivist
searchedlier email and network drives for potentially responsive documents using tble sear
terms'MaryEllen, * Trautman,and ‘FBI and Weinstein.””ld. None of these individuals found
responsive recorddd. T 18.

Notwithstandinghesedescriptions of NARAS searcheshe plaintiffscontendhat
Scanlons declaration is deficient becauséaits to identify the search terms thhe staffin the

Equal Employment Opportunity Office atite Office of Human Capitalsed to conduct their



searches Pls.’Oppn at5.2 NARA counterghat“agencies are not required to provide
individualized descriptions of staff membeesforts to locate records in different offices.
Defs! Replyat 2, Dkt. 25. NARA asserts|iJt is well-settled that in cases where documents are
collected from several different offices, uspecific descriptions are not required, and the
affidavit of the officer ultimately responsible for the supervisibthe FOIA search is
sufficient” id. at 3 (internal quotation marks and alteration marks omjteedtjcites four cases
in support of this propositiorf8ea Shepherd Conservation Soc’y v. Internal Revenue Safv.
F. Supp. 3d 58 (D.D.C. 2018Yause of Action v. Internal Revenue Set25 F. Supp. 3d 145
(D.D.C. 2015) Judicial Watch, Inc. v. United States Dep’t of Health & Human S2wvF.
Supp. 2d 240 (D.D.C.1998); aitkxon Corp. v. Federal Trade Comm66 F. Supp. 1088
(D.D.C.1978). hese casehowever, predate the D.C. Circuitecent decision iReporters

Comnittee for Freedom of PressThatcasemakes clear that an agendsclaratiors failure to

3 The plaintiffs also take issue with the fact thet Office of General Counsel, Equal
Employment Opportunity Office, and Office of Human Capital “provided diftgtavels of
detail with respect to the various electronic repositories that werdneddvat provided no
discernable reason for that distireti” Pls.” Opp’nat5. The Court needs more detail from
NARA to assess this argument. Although Scanlon does not expressly say so, hasioleclar
suggestshat the electronic repositories searched by these offices differed at |pagtecause
the paintiffs’ FOIA request specified repositories that they wanted NA&seiarch, not all of
which appear to be used by every office that conducted a search. Joaclofi B; see also id.
Ex. Aat 1(listing record systems to be included in NARA's seasjh For example, Scanlon
contacted the Office of General Counsel about the repositories identifiesRas N8: General
Law Files, NARA 28: Tort and Employee Claim Files, and NARA 32: Alternate Dispute
Resolution Files, which the plaintiffs requested éarehed.ld. Scanlon did not, however,
identify any repositories associated with the Equal Employment Oppor@iffitg, presumably
because none of tlepositories identified by the plaintiffs are used by that gfface the
declaration is unclear ahis point. Id. § 13. Moreover, Scanlon indicated that he contacted th
Office of Human Capitadbout searching NARA 17: Grievance Records,but there is no
other reference to this repository in the declaration. The declarationtktitdeeOffice of
Human Capital searched therployee Relatiorisdatabase because that datalvess “where
any potentially relevant records would have been locatied 15 Scanlon does not explain,
howeverwhether the “Employee Relations” database is the ssnNARA 17; nor does he
explainwhy NARA 17 waseversearched

10



identify boththe type of search performed and the terms used to search electrestmaty
materialsresults ina “principal flaw” even whermomponents, offices, units, or divisions within
anagencyconduct searchess part ofabroaderagencysearch 877 F.3d at 403.

Reporters Comitieefor Freedom of Pressivolved a challenge toROIA search
conducted bygeweral components dhe FBL three “divisions,’an“office,” a“unit,” anda
“section” of the FBI. In that casgthe D.C. Circuiexplicitly rejected thggovernment’s argument
that ‘[a]n agency affidavit, describing a targeted search of a specific office as part afd@tboro
search, dognot need to elaborate furthierachieve the level of detail FOIA requiredd. at
404 (internal quotation marks omittedY he Circuit found fault with the FBI's failure ttset
forth the search term#d the type ofearch performedith the specificity our precedent
requires.”ld. at402 (nternal quotation marks and alteration omitteBased on the reasoning of
Reporters Committee for Freedom of Préé8RA mustset forth the search terms and the type
of search pdormed with specificity.

NARA nextargues thaanydefectin Scanlon’s description of the searches conducted by
NARA'’s Office of General Counsel, Equal Employment Opportunity Office taedffice of
Human Capitais irrelevant because Scanlon ultielsgt determined that NARA'’s Office of the
Inspector General was the only office that had responsive records. Defy.aRéph. But
Scanlon’s declaration expressly states thahhde this determinatidijb]ased on the responses
received from theffices that searched for responsive recaadd the information provided to
me by individuals with direct knowledge of the events that are the subject ofjtiesté
Scanlon Decl. T 2(emphasis addedBecause the searches conductetlBRA’s Office of

General Counsel, Equal Employment Opportunity Office, and Office of HumaraGCapirmed

11



Scanlon’s determination that the Office of the Inspector General was thefficd with
responsive records, thos#ices’ searches are relevant.

NARA'’s final counterargument fails for the same reason. According to NAfA,
plaintiffs’ claim against NARA in countdur is moot because NARA's Office of Inspector
General “ultimately located, processed, and produced the very records th#pkooght—
i.e.,[] records ‘memorializing’ the investigation in question . . . .” Defs.” Rapby(“Having
received precisely the records they requested, and having waived anggih#dleedactions or
withholdings in those records, plaintiffs are not suffering any cagptezinjury that is
redressable under FOIA. As noted, howeveNARA's assertiorthat the records from the
Office of the Inspector General were the only records responsive to théfgldi@IA request
is derived at least in parfrom the searchesooducted by NARA'’s Office of General Counsel,
Equal Employment Opportunity Office, and Office of Human Capital. Scanlon P26l But
the Court concludes that it has insufficient information to assess the adequaasedce¢arches,
and if additional sarchesvind up beinghecessary, there remains grassibility thatNARA
might find additional responsive records.

Absert additionalinformationabout the searches conducted by NAR®ffce of
General Counsel, Equal Employment Opportunity Office, and Office of Humara( aipé
Court is unable tdeterminewhether theesearches were adequateccordingly, consistent
with this Circuit’s precedentNARA shallidentify the search terms thidie staff members in
these officesusedto search theidectronic records, as well as the reason for any diffeseimce
the record systentbeysearched SeeReporters Comnfor Freedom of Pres877 F.3cat 403.
NARA shall also clarify hovstaff members searet their desks, file cabinets, file drawers and

file rooms for nonelectronic recordSeed.
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CONCLUSION
For theforegoingreasons, the defendants’ Motion for Summary Judgment, Dkis 23,
granted in part with respect to counts one, two and three of the Third Amended Complaint, Dkt.
17, and denied ipart without prejudice with respect to count four. A separate order consistent

with this decision accompanies this memorandum opinion.

(Gobary L piinnit.

DABNEX L. FRIEDRICH
United States District Judge

Date: July 17, 2018
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