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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BEYOND NUCLEAR et al,
Plaintiffs,

V. Case No. &-cv-1641(TSC)

U.S. DEPARTMENT OF ENERGYet al,

Defendang.
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MEMORANDUM OPINION

This case concerns theS. Department of Enerigy(“DOE”) obligation under the
National Environmental Rigy Act of 1969 (“NEPA"), 42 U.S.C. § 4324t seq.to publish an
environmentalmpactstatemen{(*EIS’) prior to taking any action that may significantlyeadt
the quality of the environment. Before the court is the question of whether DOtedibIEPA
by not preparing a supplemental Elead ofts planned transportation of 6,000 gallons of
highly-enriched urayl nitrate liquid (“HEUNL”) from Chalk River, Ontario, Canada to the
Savannah River Site in South Carolina. Plaintiffs are seven environmental adgmmgry who
contend that DOE’s reliance on past EISs and publication of two supplanayses is not
sufficient under the agency’s NEPA requirertge The parties jointly agreed to an accelerated
summary judgment briefing schedule and heaaingad oDOE’s planned February 2017
commencement of the transportatiddursuant to that schedule, Defendants moved for summary
judgment on November 4, 2016, and Plaintiffs cross-moved for summary judgment on
November 22, 2016. The court heard oral argument on the motions on January 18, 2017.

Upon consideration of the parties’ motions and the administrative record, Def&ndant
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motion iISGRANTED and Plantiffs’ crossmotion isSDENIED. Defendants’ motion to strikbe
extrarecord materials submitted by Plaintiffs is also GRANTED, and Plaintiffs’ motion to
supplement the recordtisereforeDENIED.
l. BACKGROUND

A. Requirements of NEPA

Beforethe DOE, or anyederalagencyengages in activity that may “significantly
affect[] the quality of the human environmerlEPA requirest to prepare “a detailed
statement” on “the environmental impact of the proposed actisnyell asany potential
alternative actions that may be taket? U.S.C. $332(2)(c)(iHv). DOE must thus take a
“hard look” at environmental consequences before moving forward on a major adnmeistrat
action. Kleppe v. Sierra Clupt27 U.S. 390, 410 n.21 (1976)he purpose of this requirement
is to ensure “a fully informed and weatbnsidered decision, not necessarily’ the best decision.”
Theodore Roosevelt Conserv. P’ship v. Sala@h6 F.3d 497, 503 (D.C. Cir. 2010) (quoting
Vermont Yankee Nuclear Power Corp. v. Na&s Ref. Council, InG.435 U.S. 519, 558 (1978)).
The statute sets procedural requirements, but does not mandate certain ougsmTiegbertson
v. Methav Valley Citizens Coungi¥90 U.S. 332, 350 (1989) (“If the adverse environmental
effects of the proposed action are adequately identified and evaluated, the agmtcy i
constrained by NEPA from deciding that other values outweigh the environmengal)cost

DOE's NEPA obligations, like those @il federal agencies, ageiided by the Council on
Environmental Quality’¢“CEQ”) regulations at 40 C.F.R. 88 1500+@8 well a®OE’s own
regulations at 10 C.F.R. § 1021. These regulatimngxamplerequire DOEo issue a Record
of Decision (“ROD”) upon completion of an environmentapactstatement, stating its

decision, alternatives considered, factors balanced by the agency, etheémdil practicable



means to avoid or minimize environmental harm from thecsedl alternatives had been adopted
or why not. 40 C.F.R. 8§ 1505.2. The regulations also require agencies to solicit public
comments on proposed actiomkile preparing an EISSee40 C.F.R. 88 1503.1, 1501.4(b
1506.6. At issue herds the DOE’s obligation to supplemeam EIS if “[tjhe agency makes
substantial changes in the proposed action that are relevant to environmentalsacer
“[t]here are significant new circumstaes or information relevant to environmental concerns and
beaing on the proposed action or its impacts.” 40 C.F.R. § 1502.9(c)(ii)(i},0 C.F.R.
§ 1021.314(a).

B. DOE’s PlannedTransportation of Highly Enriched Liquid Uranium

This case concerns the planned transportation of “targtgria)” whichis the residual
substance that remains after higklyriched uranium targets are irradiated in a research reactor,
removed, and dissolved &nitric acidsolution to recover molybdenum-99, which decays into a
radioisotope used in medical applications such as cancer diagnosis and treadRent. (
0026360. The specific terminology used by DOE and other agemefescts important
differences in categories of material, many of which have statutorytoefsr Plaintiffs at
times efer to thedrget materiaht issueas “nuclear waste,tbxic liquid stew” “highly-
radioactive liquid waste,” or “a form of spent fuel.” DOE clarifies thate terms are either

meaningless in a technical sense or have specific definitions that do ndeitariget materid.

1 Spent nuclear fués the “fuel that has been withdrawn from a nuclear reactor following
irradiation, the constituent elements of which have not been separated by réepggcé2s

U.S.C. § 10101(23), and while spent nuclear fuel comes in many forms, including plates, tubes
pins, or rods, target material is not one such form, but something else entirely.|I9DOE a

clarifies that while Plaintiffs’ term “highlyadioactive liquid waste” has no technical definition,

the term “highlevel radioactive waste” is a technical ternfiimied as including “the highly
radioactive material resulting from the reprocessing of spent nuclear fuelther highly

radioactive materiaghat the [Nuclear Regulatory Commission].determines by rule requires
permanent isolation.” 42 U.S.C. § 10101(12). The definition of legél radioactive waste
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Under the DOE’s eceptance policythe agency accepts shipments of spent nuclear fuel
and target materiaontaining U.S.-origin uranium from foreign research reactors and then
manages that uranium at facilities in the United Ste®e€61 Fed. Reg. 25,092-103 (May 17,
1996. This program is part of a larger effaifgting back to 1950s, in which the United States
has provided highly enriched uranium to foremgrclearresearch reactors conditioned on the
promise to not develop nuclear weapons, then later accepted the spent nuctedat faejet
materialback fromthose foreign reactors to avoid the stockpiling of nuclear material in foreign
countries and to ensure the safe processing and maintenance of the materldhiteth8tates.

Id. at 25,092-93. Pursuant to thizaptancgrogram, DOEintends to accept 6,000 gallons of
target materiafrom Ontario and transport it to the Savannah River Site in South Carolina for
processing and storage. (AR 0026361, 002).336

Between 1995 and 2000, DOE issued three envirorahempactstatements and Records
of Decision(*ROD”) in support of this Acceptance Program. The first ROD was issued in 1995
and included the “Programmatic Spent Nuclear Fuel Management and Idaho National
Engineering Laboratory EnvironmemdWaste ManagemeRtrograms EIS(the “1995 EIS”).

(AR 0001570; 60 Fed. Reg. 28,680 (June 1, 199Bhe 1995 EIS assessed the potential
environmental impacts of the transportation, receipt, processing, and storage olisjesant

fuel, andthe receipt and storage of aluminatad target materiaht the Savannah River Site in
South Carolina. Next, in 1996, DOE and the Department of State jointly issued the “Bropose
Nuclear Weapons Nonproliferation Policy Concerning Foreign Research Reaetdm\&iclear

Fuel EIS” (the “1996 EIS”), which was “tiered from,” or based on, the 1995 EIS and also

also includes “liquid waste produced directly in reprocessing [of spent nucl§arfdeany
solid material derived from such liquid waste that contains fission products iciesuiffi
concentrations,” but thidefinition does not include target material, which is not wddte.
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considered the transportation, receipt, and storage of about 18.2 metric tons heavy metal of
aluminum-clad spent nuclear fuel and about 0.6 metro tons heavy metal of target hoetiee
Savannah RiveSite. (AR 0007903-9098 This 1996 EIS supported DOE’s ROD that year
establishing théenyear Acceptance Programdl Fed. Reg. 25,092 (May 17, 1996).

Finally, in 2000 DOE issued the “Savannah River Site Spent Nuclear Fuel Mardgem
EIS” (the “2000 EIS”), which considered alternatives for the managemerdgsi@nd disposal
of aluminumelad spent nuclear fuel and target material at the Savannah Rivarfsitadopted
an alternative using both a new maittd-dilute technology and conventional processing for the
uranium received there. (AR 0011537; 65 Fed. Reg. 48,224 (Aug. 7, 2000)). In 2004,
approaching the conclusion of the tgar Acceptance Program, DOE prepared a Supplement
Analysis to determine whether a supplementalwdSnecessary to extend the progrand
determined that extension would not constitute a significant change, so no suppl&hSnias
required. (AR 0017883-914; 69 Fed. Reg. 69,901 (Dec. 1, 2004)

The uranium transport at issue in this litigation would bring 6,000 gallons of target
material fromOntario to the Savannah River Site by truck on land. (AR 002733 primary
difference between this plamd thatanalyzedn the 1996 EISs that the target material
considered in 1996 was in the form of loose oxide powder (i.e., a solid) while here it is in the
form of a uranyl nitrate liquid solution (i.@¢iquid). (AR 0026366—68 Essentially all other
aspects of the plan, including the source location, the use of trucks carrying caskadvie
potential routes used, and tterage at the Savannah River Site are the same. DOE seeks to
accept and transporglid target material because it was notifie@008 by Atomic Energpf
Canadaltd., the Canadian agency overseeing the nuclear material in that countcgrthist

constraints precluded taking the additional step of coimgathe target material tsolid form



after it was dissolved in the nitric acid solutiofAR 0024238. In 2012, DOE agreed to
consider acceptance of liquid target material, and the two agencies signedet tconake steps
necessary to determine whether such acceptance wouldsblpo (AR 0026260-7%9

In March 2013, DOE issued a Supplement Analysis (the “2013 SA”) to consider whether
acceptance and transportation of liquid target material from Canada requirezirseakion of
the 1995 EIS, 1996 EIS, or 2000 EIS. (AR 0026359-%%e 2013 Shstated that DOE'’s
acceptance of the material would depend on whether the specific casks designed to hold the
target material (referred to as NAGVT casks) were certified, and would be subject to the
regulatory requirements of the U.S. Department of Transportation and Nuctgdat@ey
Commission as well as DOE approval of the plans for transportation and secuRty. (A
0026367). DOE reviewed and evaluated, including by updating its risk assessment
methodology, any potential human health effects that would result from transportahen of
target material in liquid, rather than solid, forflAR 0026379-93). The 2013 SA also included
analysis of the risks of sabotage and terrorism during and after transport ofétentaterial,
for which DOE had previously prepared a similar Bl {Yucca Mountain EIS”) (AR
0026369-70, 0026388 DOE concluded that the potential impacts of transporting target
material in liquid form would not be significantly different from the risk$ransporting target
mateial alreadyevaluated in the 1996 EIS, and therefore under the CEQ’s regulagiviner a
supplemental EIS nor a new EIS were required. (AR 0026371Fh2)2013 SA reached the
same conclusion with respect to whether to use conventional procestiegariget material at
the Savannah River Site as opposetthéameltanddilute technologyselectedy earlierElSs.

Transportation of the liquid target material required development of a spedializ

container. The vendor tasked with making this container, NAC, proposéduring special



“HEUNL containers,” four of which would fit into the standard NA®YT casks already used
for transport of target material. (AB26411-91)1 The Nuclear Regulatory Commission
issued a Certificate of Compliance for the new contafeerin 2014, certifying that it met the
applicable safety standards at 10 C.F.R. part(AR 0027047, 0027079-195The Department
of Transportation issued its own Competent Authority Certification in 2015, cediflgat the
transport package met the &ipable U.S. and International Atomic Energy Agency standards.
(AR 0027108-09).At the same time, the Canadian Nuclear Safety Commission conducted its
own independent analysis and reached the same conclusions, determining in Jtha2®Es
transport containers met all Canadian regulatory requirements. (AR 00269783-7022

DOE issued another Supplement Analysis in 2015 (the “2015 SA”) disclosing these U.S.
and Canadian regulatory evaluations and approvalg@edmining again thait found nothing
indicating a need to reassess its conclusions from the 2013 SA. (AR 0027334-56). The 2015
SA therefore concludetthat any differences associated with transporting the target material in
liquid rather than solid form “would be very low anat significantly different from the impacts
reported in [the 1996 EIS],” and so neither a supplemental nor a new EIS was required under the
CEQ'’s regulations or NEPA. (AR 0027354

Plaintiffs filed this litigation in August 201@&hallenging DOE’s determinatn that it did
not need to issue a supplemental EIS or a new EIS before accepting the liquid d&aegat.m
DOE agreed to postpone shipment and transportation of the target material dudbmiary
2017 in order to allow for the expedited resolutndithis case.
Il. LEGAL STANDARD

When reviewing motions for summary judgment suit seeking reviewaf an agency’s

actions the standard under Fed. R. Civ. P. 56(a) does not a@plg.v. McHugh968 F. Supp.



2d 237, 239 (D.D.C. 2013)nsteadthe ourt must decide as a matter of law “whether the
agency action is supported by the administrative record and otherwise consisteneé WPA
standard of review.1d. at 240 (citingRichards v. INS554 F.2d 1173, 1177 & n.28 (D.Cir.
1977)). Pursuant to the APA, theurt must set aside any agency action that is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C.

8 706(2JA). This same standard has been adopted for the narrower review of an agency’s
obligations to prepare a new or supplement8luthder NEPA.Marsh v. Ore. Nat. Res.
Council 490 U.S. 360, 376 (1989).

The courts review s “highly deferential” and begins with a presumption that the
agency’s actions are valid&nvtl. Def. Fund, Inc. v. Costlé57 F.2d 275, 283 (D.Cir. 1981).
The ourt is “not empowered to substitute its judgment for that of the age@itizéns to
Preserve Overton Park, Inc. v. Vo]g©1 U.S. 402, 416 (1971), but instead must consider only
“whetherthe decision was based on a consideration of the relevant factors and whethieaghere
been a clear error of judgmentVarsh 490 U.S. at 378 (quotin@Qverton Park401 U.S. at
416). However, “courts should not automatically defer” to an agency’s decision not to prepare a
supplemental EIS, and should “carefully review[] the retardl that ensure the agency made a
“reasoned decision.1d.

1. DISCUSSION

A. Motions to Strike and Supplement the Record

Plaintiffs referenced and submitted certain exéeord materials in their crossotion
for summary judgment. Specifically, Plaintiffs submitted Declaration of Gordon Edwards,
Ph.D. (ECF No. 16-1, corrected ECF No.2)9and the Declaration of Marvin Resnikoff, Ph.D.

(ECF No. 16-2), and they referenced and quoted from a 1972 report by the Atomic Energy



Commission. $eePls. Mem. at 11 n.8, 17 n.11\fter Plaintiffs filed their crossnotion for
summary judgment, Defendants moved to strike these materials on the ground thahooldts
only review the administrative record before the agency at the time otissathe (ECF No.

21). With their Reply brief, Plaintiffs moved to supplement the 27,000-page record tesed th
threeadditional documents. (ECF No. 26). The court GRANTS Defendants’ Motion to Strike
and DENIES Plaintiffs’ Motion to Supplement.

When reviewing agency actions such as DOE’s decision here, courts reveewtitle
record or those parts of it cited by a party.” 5 U.S.C. § @@@rton Park401 U.Sat420
(“[R]eview is to be based on the full administrative record that was before thetegat the
time he made his decision.”JThis record includes “all documents and materials that the agency
directly or indirectly considered” before deciding what action to té&kac. Shores Subdiv. v.

U.S. Army Corps of Engr/¢€l48 F. Supp. 2d 1, 4 (D.D.C. 20@6jternal quotation omitted)
Judicial eviewis limitedto the record because courts “should Hae®re itneither more nor
less informé&on than did the agency when it made its decisidM3, P.C. v. Alvarez129 F.3d
618, 623 (D.C. Cir. 1997) (quotingalter O. Boswell MethHosp. v. Heckler749 F.2d 788,
792 (D.C.Cir. 1984)). Agencies bear the burden of compilingntfaerials and documents it
considered, either directly or indirectly, and the compiled record “isexhtitl a strong
presumption of regulatory.Marcum v. Salazar751 F. Supp. 2d 74, 78 (D.D.C. 2010).

When as herea party seekotadd materials to the record that it does not contend the
agency actually reviewed, courts only permit such additional ext@d evidence in three
“unusual circumstances Am. Wildlands v. Kempthorng30 F.3d 991, 1002 (D.C. Cir. 2008).
These includ: (1)when “the agency ‘deliberately or negligently excluded documents that may

have been adverse to its decision,” (2) when “background information [is] needed ‘toideterm



whether the agency consied all the relevant factors,” and (3) when “the ‘agency failed to
explain administrative action so tsfrustrate judicial review:” City of Dania Beach v. F.A.A.
628 F.3d 581, 590 (D.Cir. 2010) (quotingAm. Wildlands530 F.3d at 1002).

1. Plaintiffs’ Submitted Declarations

Plaintiffs first seekd supplement the record with two declarations that were not before
DOE during its decisioimaking process but which Plaintiffs feel should nonetheless be
considered by this coutd demonstrate what Plaintiffs may have submitted if DOE engaged in a
public notice and comment process while preparing a supplementaPE&igtiffs arguethat
these declarations fall under the secbaghia Beaclfactor, under whichextrarecord evideoe
may be nededas background information. The Resnikoff and Edwards declarations, according
to Plaintiffs,expose factors that the DOE failed to consider in its decision not to prepare an EIS.
The two declarations challenge DBEonclusions as to the sufficiency of the casks used to
transport the target material and the risks from potential fires or acgigehisliing an accident
resulting intarget material leaking into a reservoir, as well as the accuracy of DOE’s
calculatons.

In the court’s view, these two declarations are more akin to conflicting views of
specialists, for which the Supreme CourMarshstatedthe agency “must have discretion to
rely on the reasonable opinions of its own qualified experts.” 490 U.S. aB&cause the
declarations do not point to materials or evidence that Plaintiffs allege DOH $tawal
considered and do not provide any background insight into the agency’s decision-making
processthe court willGRANT Defendants’ motion to strikéaése declarations amENY

Plaintiffs’ request to supplement the record with them.
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2. 1972 Atomic Energy Commission Report

Plaintiffs also seek to supplement the record witlCteeember 1972 AEC report titled
“Environmental Survey of Transportation ch@oactive Materials to and from Nuclear Power
Plants.” This report is referenced in the Nuclear Regulatory Commisgi®i7 Environmental
Impact Statement, which is a part of the administrative record. Plaintiffs aegubetirst two
Dania Beaclfactors weigh in favor of including this report in the record because it provides
background information and “is so fundamental a reference on the issue of radioaatrials
transportation . . . that DOE’s failure to review it can only be described agerddli (Pls. Rep.
at 17). Plaintiffs further state that “[tlhe AEEnvironmentaSurvey effectively repudiates
DOE'’s assertion in the Supplement Analysis that the environmental differemaeheshipping
target material in solid and liquid form is negligibleld.(at 18).

Based on the two quoted passages from the 1972 Repidintiff's crossmotion,
Plaintiffs appear to overstate the conclusions ofdhg-five-yearold report The quoted
passages speak to the risk and safety of transportinghsaligar material, but are silenttas
whetherthe environmental impacts of transpogliquid target material presents risks or
environmental impacts that differ in a significant vieym the transport of solid target material
It is not apparent from these passages why the 1972 Report would serve as arkgralinal
information or, given the report’s lack of specific analysis of targetmate either solid or
liquid form, why its omission from the record is a sign of DOE’s negligence.cdim finds
that neither of th®ania Beacltircumstances anggresent hereand hereforeDefendants’
motion to strike ISSRANTED and Plaintiffs’ motion to supplemetite reordis DENIED.

B. Countll: DOE’s Decision Not to Prepare aSupplemental EIS

DOE mustprepare a supplemental EIS if it makes “substantial changes in the proposed
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action that are relevant to environmental concerns” or there is “signifivantinformation or
circumstances40 C.F.R. § 1502.9(c)(1). DOE’s own regulations contain an analogous
requirementand further provide that “[w]hen it is unclear whether or not an EIS is required,
DOE shall prepare a Supplement Analysis,” which “shall discuss the cieurastthat are
pertinent to deciding whether to prepare a supplemental EIS” and “shall conteiesuf
information to determine whether [a]n existing EIS should be supplemented.” 10 C.F.R.
§ 1021.314a), (c)(1), (2. Under this obligation, “only those changes that cause effects which
are significantly different from those already studied require supplergerttasideration.”
Davis v. Latschar83 F. Supp. 2d 1, 9 (D.D.C. 1998). DOE's decision whether to supplamen
EIS “is mitigated, however, by a ‘rule of reasonBlue Ridge EnV. Def. League v. NRG 16
F.3d 183, 189 (D.C. Cir. 2013) (quotibggukmejian v. NRC751 F.3d 1287, 1300 (D.C. Cir.
1984)). As a resultthe agency’s determination should be overturned only if the record reveals a
“clear error of judgmeritMarsh 490 U.S. at 385, and the court is “obligated to ‘defer to the
wisdom of the agency, provided its decision is reasoned and ratidlak Ridge716 F.3d at
195 (quotingdillmon v. Nat'l Transp. Safety Bd588 F.3d 1085, 1089 (D.C. Cir. 2009)). Even
if DOE’s decision rests on “predictive judgements” and “incomplete digsagetermination is
still “entitled to deference.’New York v. NR(824 F.3d 1012, 1022 (D.C. Cir. 2016).

Pursuant to § 1021.314(c), DOE prepared two Supplement Analyses, in 2013 and 2015,
to consider whether to prepare a supplemental EIS basesg@nimarychangegrom the 1995,
1996, and 200&ISs first, the transportation of liquithrget material intead of solid, and
secongthe use of conventional processaighe Savannah River Sitestead of melanddilute
processing.(AR 0026364—72, AR 0027336—38). Plaintiffs focus specifically on the plan to

transport liquid target materjadnd the key-andreally only—question in this case is whether
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transportation of target material in liquid rather than solid fgsults in environmental impacts
that are significantly different than those already evaluated, such thaegaatiorof a
supplemental ElSsirequired. Whether there are significant new circumstances is not a legal
guestion, but a factual question for DOEattdress Marsh, 490 U.S. at 377.
DOE’s 2013 SA relies on the analysis and conclusions in the suppbeitey Report
titled “Evaluaton of Human Health Effects From Transportation of Fissile Solution Storage
Tank Highly Enriched Uranium Solution.The Letter Repoytwhich focuses mostly ahe use
of conventional processing and storage at the Savannah Rivetesatiés DOE’sevaluationof
radiological and nomadiological impacts from the transportation of the liquid target material in
scenarios involving accidents or acts of sabotage or terrorism, or with no isadlafit (AR
0026379-89).The evaluation “indicated thabn+adiological accident risks, the potential for
fatalities as a direct result of traffic accidents, present the greatest retksl el transportation
of liquid HEU, but no traffic fatalities would be expected.” (AR 0026369—Rldetermined
that he “overall impacts of transporting liquid HEU are very small and areHasgshose
described in the [1996 EIS],” which considered transport of solid target material. (AR 0026368)
After evaluating these risks and whether the differences between them and thos
considered by prior ESIs were significant, DOE concludeditieaé was nioa substantial or
significantdifference between the environmental impacts here and those already considered by
the earlier EISs to warrant a supplemental or new EIS éplémed shipment. (AR 0026373).
In 2015, DOEagain considered whether the effects of transporting liquid target matergl
substantially different from those associated with solid,emaduated the new developments
sinceits 2013 SA, including the cerigftion of the NAGLWT casks for transportation and the

analyses and approvals by the NRC, DOT, and CNSC. (AR 0027338-43). DOE also reviewed
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and evaluated CNSC'’s analysis as to the effects oflasdd or aquatic accidents, compared
this analysis withts own 2013 SA, and determined that both agsragreed that risks of harm
from the transportatiowereextremely low and not significantly different from the impacts
already evaluated and reported in the 1996 EIS. (AR 0027351-53).

In their Complaint, Riintiffs assert that DOE failed tmequatelyonsider numerous
factors or issues: the “lack of viability for federal regulations” e¢hse of an extreme fire; the
risk of transportation routes near water and elevated highways; the sersoolkaesi@nt
scenarios; alternative options; the adequacy of the cask design; the potergrabfwt iacts; the
provisions for storage of the target material at the Savannah River Sitgstthrécal problems
with storage at the sitée details of processingccidents at the Savannah River Site; exposure
by transport workers and the public; new waste streams in the tank systecmsigbguences of
using the target material pgstocessing; and any unidentified or undisclosed costs involved.
(Compl. § 76).Plaintiffsargue that DOE’s analysis on this wideging list of issues is
insufficientprimarily because oivhat Plaintiffs see as tifebvious difference” between liquid
and solid target materialCompl. 1 55). To Plaintiffs, the potential impacts of transportation of
liquid target material must be significndifferert thanfor solid material, requiring a
supplemental EIS. However, DOE has clarified thatsbéd” target materiathat was
evaluated in the 1995, 1996, and 2000 EA&sin the form of calcine or oxide powder,
diminishing any “obvious” difference due to their similar risks of dispersalE D@htends that
the agency in fact did analyze all the relevant factors, including exposureagsidents,
terrorism @ sabotage, and storage, in the 1995, 1996, and 2000 environmental impact statements,
and the Supplement Analyses it performed in 2013 and 2015 informed its factual determination

that the risks and impacts would not be significant different from those alreasiglered for
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the transportation of solid target material.

Plaintiffs also argue in their crosaotion thatthere is a “welestablished and
longstanding environmental conclusion and policy” that the transportation of liquid targe
material is too dagerous, such that DOE’s planned transportation here warrants a supplemental
EIS. (Pl. Mem. at 2, 11, 21, 23). As DOE counters, and as is evident by the documents Plaintiffs
cite, no such policy exists. In suppdrtaintiffs rely exclusivelyon asingledocument it
contends DOE should have given far more weight: a #avifonmental impact statement
prepared by th Nuclear Regulatory Commissiolvhile Plaintiffsconcea that this EIS “did not
compare the relative risks of shipping spent fuel and radioactive waste inrgbliduad form,”
theyassert that the NRC still “deemed that shipping these materials in solid form eaisa¢ss
for minimizing environmental impactsand that therefore shipping liquid material would be
more dangerous. (Pl. Mem. at 1®atal to Plaintiffs’ reliance orne 1977 EISs that it did not
evaluate target material at all, but rather more gen€takyenvironmental impact aadioactive
material shipments in all modes of transgo(AR 0000001-0008).The EIS does meion that
potential consequences following an accident woullihinéed by the “nondispersible form” of
radioactive material(AR 0000001-000p However, this stray conclusion, not specific to target
material, is noevidence of a decadésng “policy,” particularly in light ofDOE’s far more
recentl995, 1996, and 2000 environmental impact statentieatevaluated and approved the
transport of target material powder formwhich itself is also potentiallgispersible. This
1977 EIS is therefore not relevant to the factual question of whether the environmeatz!of

transporting liquid HEU instead of solid creates a significant differensalistantial change.

2 Plaintiffs also rely on the 1972 AEC Report to argue for the existence of thistimjng
policy, but for the reasons stated above, this report will not be considered by the court
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This court will only overturn DOE’s decision not to prepare a supplemental EIS if the
record shows clear error of judgment or thROE did not give the relevant evidence and
factors a “hard look."Marsh, 490 U.Sat 378. A review of DOE’s two Supplement Analyses
shows that the agency did, in fagiye ahard look taa wide range of factorgvidence, and
statistical analyses regarding environmental impacts in numerous diSessrarios, which
allowed DOE to come to the conclusion that the environmental impacts were nataitglyif
different from thoe already considered in its past environmental impact statements. Plaintiffs
disagree with DOE’s conclusions and challenge the sufficiency and deplranélyses, leading
the court to viewttis case aakin to that considered by the Supreme CoulMansh: “a factual
dispute the resolution of which implicates substantial expertisgand] [b]ecause analysis of
the relevant documents ‘requires a high level of technical expertise,” we merstalighe
informed discretion of the responsible fedegaacies.” 490 U.S. at 377 (quotingleppe 427
U.S. at 412)see also Blue Ridg&16 F.3dat 197. The court therefore concludes that DOE has
not acted arbitrarily or capriciously orade a clear error in judgment by deciding ttsat
planned transport of highlgariched uranyl nitrate liquid was not a substantial change from the
actions evaluated by past environmental impact statements. Defendants’ siGRANTED
as to Count I, and Plaintiffs’ crogeetion is DENIED.

C. Remaining Counts

In their Complaint, Plaintiffs pleaded four additiocidims These included allegations
that DOE improperly failed tprepareanenvironmental ssessmer(tEA) in violation of NEPA
(Count I} that DOE failed treparea programmatic EIS regarding repatriation of nuclear
materialfrom various countries, including Canadar@any and Indonesian violation of

NEPA (Count Ill); that DOE’s failure to publish an EA or supplemental EIS further violated the
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Atomic Energy At, 42 U.S.C. § 2012t seqg.and Department of Energy Organization A2

U.S.C. § 711ZCount V)3, and that this failure also violated the Administrative Procedure Act

(Count V). (Compl. 1$1-68, 79-93). In their cross-motion, Plaintiffs do not dpedly

address any of these claims, and therefore DOE angitssReplythat the court should treat

them as concededRlaintiffs clarify in theirown Reply thatit has not conceded these claims, but

rather these claims are irerlated and require radditional analysis, as the court’s conclusions

with respect to Count Il carry its conclusions as to the remaining clairfss.R@. at 24-25).
Plaintiffs’ Count Ill, alleging that E violated NEPA byfailing to prepare a

programmatic EIS, itetheredo Count Il because the supplemental El&ntiffs demandvould

be a supplement to the 1996 EIS, which was a programmatic3t8larly, Count IV allegs

only that DOE has violated the Atomic Energy Act and the Department of Eneggpi@ation

Act “[b]y failing to comply with NEPA as alleged above” in Count Il. (Compl. 1 88gintiffs’

APA claimin Count V also argues that DOE’s alleged NEPA violation in Count Il wasampitr

and capriciousBecause these claims rise and fall with the outcoht@ount Il, and the court

granted summary judgment to DOE on this cldimen the court must conclude that DOE also

prevails on Counts lll, IV, and V, and summary judgment is granted in its favor on tamss.cl
With respect to Count I, alleging that BEQriolated NEPA by failing to prepare an

environmental assessmebBOE argued in its motion that it was not required to prepare an EA to

determine whether to supplememElS, and it acted lawfully by instead following its own

3 The Atomic Energy Act authorizes DOE to regulate the possession and use of nuclear
materials “to protect health or to minimize danger to life or property,” 42 U.S.C. §52amd
the Department of Energy Organization Act requires DOE to “assure incbhopavfnational
environmental protection goals in the formulation and implementation of energymsygnad
to advance the goals of restoring, protecting, and enhancing environmental qudliagsuring
public health and safety,” 42 U.S.C. § 7112(13).
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regulations by preparing twsupplement Analyses. Plaintiffs did not respond to this argument
in their cross-motion or Reply, and the cagteeswith DOE that as a result Plaintiffs have
conceded this claimHowever, Plaintiffs’ claim would nonetheless also fail as a mattemof la
The CEQ’s regulations state thdn ‘determining whether to prepare [&1S] the Federal agency
shall (a) Determine under its procedures supplementing these regulations herwieet
proposal is one which: (1) Normally requires an [ESI], or . . . (b) If the proposed aatian is
covered by paragraph (a) of this section, prepare an [EA].” 40 C.F.R. § 1501.4. The court does
not read this regulation r@quirean agency to prepaen EA to determine whether to
supplement an EIS, but instead merely requires agencies to follow their owdyresce make
this determination, and in the absence of such procedures, forédpame an EA. Because DOE
followed its own regulation, which require a Supplement Analgsisake the determination
whether to prpare a supplemental EIB did not violate any requirement under the CEQ’s
NEPA regulations. The court therefore GRANTS DOE’s motion as to Count | aNtHSE
Plaintiffs’ crossmotion.
IV.  CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment is GRAMTE

full and Plaintiffs’ crossnotion is DENIEDIn full.

Date: February 2, 2017

Tm«w}a« 5. Chuiftlean

TANYA S. CHUTKAN
United States District Judge
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