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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRICKLAYERS & TROWEL TRADES
INTERNATIONAL PENSION FUND,

Plaintiff,
V. Case No. 16-cv-01684 (APM)
VALLEY CONCRETE, INC,, et al.,

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Bricklayers & Trowel Trades Pension Fund brings thisoa@gainst Defendants
Valley Concrete, Inc(“Valley Concrete”) andJohnE. Heinlein, Jr, seeking to hold thermable
for withdrawal liability under the Employee Retirement Income Security Act (“ERISA”)
29U.S.C. 88 1391, 145(b). Valley Concrete moves to dismigdaintiff's Complaint on the
grounds that the couldcks both subject mattejurisdiction over Plaitiff's claims and personal
jurisdiction over Valley Concrete Because the court concludes tRdintiff's suit suffers from
no suchurisdictional defectghe court denies Valley Concretd/ition to Dismiss.

l. BACKGROUND

DefendantValley Concreteis a masonry and concrete company based in Minnesota
Compl, ECF No. 1 [hereinafter Compl{,2. DefendaniohnE. Heinlein Jr., and his spouse are
the sole owners and operators of the compéhyf 6. JohnHeinlein Constructioninc. (“Heinlein
Construction”) is aseparatecompany also owned by Heinlein and his spoustich filed for

Chapter 7 bankruptcyld.; Answer, ECF No. 5, 1 12.
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Plaintiff Bricklayers& Trowel Trades Pension Fund (the “Fund”) ismaltiemployer
pension plan within theneaning of the Employee Retinent Income Security Act (“ERISA”),
29U.S.C. 8 100kt seq, amended biultiemployer Pension Plan Amendment Act of 1980b.

L. No. 96—-364 94 Stat. 1208;0dified at29 U.S.C. § 1381 et sedn 2007 ,HeinleinConstruction
entered into a collective bargaining agreemeith the Bricklayers & Trowel Trades International
Union and affiliated local unionsinder which it agreed to make paymentth® Fundo finance
employee benefitsCompl. |1 7-8. In thespringof 2010,Heinlein Constructiostopped making
paymentsto the Fundafter terminating its collective bargaining agreememit continued
performing the same type of woirk the same geographic arel. § 10. The Fund determined
that HeinleinConstuction had “completely withdrawt from the plan under 29 U.S.C. § 1383,
thereby triggering Heinlein Construction’s statutobfigation to make payments to the plan for
unfunded vested benefits, known asthdrawal liability.” Seed. 88 1381, 1391Compl. 1 16-
11.

In 2013, Plaintiff, through itstrustees filed suit againstHeinlein Constructionn this
District Court Complaint,Boland v. John Heinlein ConstructioNo. 131099 (D.D.C.July 17,
2013, ECF No. 1. After Heinlein Construction failed to respond to Plaintif€®@mplaint or
otherwisedefend againghe caseJudge Sullivan enteregdefault judgmentn favor of Plaintiff
for $237,833.09an amount reflecting the sumwithdrawal liability, interestliquidated damages,
and attorney’s fees and castdudgmentBoland v. John Heinlein ConstructioNo. 13-1099
(D.D.C. Nov. 21, 2013)ECF No. 10; Dedrationof David F. StuparBoland v. John Heinlein
Construction No. 13-1099(D.D.C. Nov. 18, 2013)ECF No. 91, at 4-5. To date Plaintiff has

not received any payment in satisfactiontattjudgment



Plaintiff is now back in thiPistrict Court, this time seeking to holMalley Concrete and
JohnHeinleinaccountable for withdrawal liabilitgnd associated interest as@mages Plaintiff
assertdour claims two against Valley Concrete and two against John HeinlénCount |,
Plaintiff seeksthe payment of withdrawal liability from Valley Concrete undeg theory that
Valley Concrete and Heinlein Construction are a single employer uiRl&AEand therefore
Valley Concrete is jointly and severally liable for Heinlein Camgion’s withdrawal liability
Compl. 19 2#28. In Count I, Plaintiff claimsthat Valley Concrete is the alter egd Heinlein
Construction andas suchis liable for the full amount ahe judgmenentered byludge Sullivan
Id. 191 32-34. In Counts Il and IV Plaintiff allegesrespectivelythat John Heinlein is personally
liable for the debts of Valley Concredmd that he breached his fiduciary dtaythe Fund.Id.
1938-39.

Before the court iDefendant Valley Concrete Motion to Dismiss It advances two
grounds for dismissal(1) lack of subject matter jurisdiction under Rule 12(b)(1) of the Fdde
Rules of Civil Procedure, an@) lack of personal jurisdiction under Rule 12(b)(Def. Valley
Concrete’s Mot. to Dismiss, ECF No. 15, Mem. in Supp., ECF Nd. [h&reinafter Defs Mot.].
. LEGAL STANDARD

A. Dismissal for Lack of Subject Matter Jurisdiction Under Rule 12(b)(1)

A motion filed under Rule 12(b)(Xhallenges a court'subject mattejurisdiction. On a
Rule12(b)(1) motion to dismis®laintiff bears the burden establishing tat the court has subject
matterjurisdiction over its claims See Lujan v. Defenders of Wild)ife04 U.S. 555, 5B-61
(1992). When deciding a motion under Rule 12(b)@Lrourtmust accept all wejpleaded factual

allegations in the complaint as truderome Stevens Pharm., Inc. v. Food & Drug Adn#i2

! For reasons that are not clear, Defendant John Heinlein did nettmdismiss the claims against him.
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F.3d 1249, 12534 (D.C. Cir. 2005). A courtis not limited to the allegations made in the
complaint, but‘may consider such materials outside the pleadings as it deems ayiprogri
resolve the question [of] whether it has jurisdiction to hear the caSedlaro v. D.C. Bd. of
Elections & Ethics104 F.Supp.2d 18, 22 (D.D.C. 2000%iting Herbert v. Naf’ Acad. of Scis
974 F.2d 192, 197 (D.C. Cir. 1992ge alsalerome Stevens Pharm., In¢02 F.3cat 1253-54.

B. Dismissal for Lack of Personal Jurisdiction Under Rule 12(b)(2)

A motion to dismiss under Rule 12(b)(2) challenges whether a fedendlaam exercise
its jurisdiction over garticulardefendant.The plaintiff bears the burden of establishihgt the
court haspersonal jurisdictiorover each defendant named in tlemplaintby coming forward
with specific and pertinent facts that connect the deferidainé forum. Crane v. NY. Zoological
Soc’y, 894 F.2d 454, 456 (D.C. Cir. 19908econd Amendment Found. v. U.S. Conference of
Mayors 274 F.3d 521, 524 (D.C. CR001) Unlike when evaluating Rule 12(b)(1) motion to
dismiss,when making a personal jurisdiction determinattbe court need not treat all the
plaintiff’ s allegations as trudRobinson v. Ashcrqf857 F. Supp. 2d 146, 148 (D.D.C. 2Q0%he
court may, instead, “receive and weigh affidavits and any otherardglewatter to assist it in
determining the jurisdictional factsJin v. Ministry of State Se@B35 F.Supp.2d 72, 77 (D.D.C.
2004) (internal quotation marks omittedAny factual discrepanciasust be cortsuedin favor
of the plaintiff. See Crang894 F.2d at 456
[1. DISCUSSION

A. Subject Matter Jurisdiction

Whetherthis court has subject matter jurisdictitargely turns onhow one characterizes
the case.lIs the suit, ag/alley Concretecontendssimply an effort to enforce Judge Sullivan’s

judgment against Defendants under an alter ego theory of li@biitydoes the suit allege, as



Plaintiff contendsan independent cause of action under ERISPompareDef.’s Mot. at 1with
Pl’s Opph at 4-6. If the latter, then thecourt has subject matter jurisdiction; if leemer, it does
not.

In certain circumstanceg§RISA treatsan entity that is nottself a party to a collective
bargaining agreemeiatsjointly and severallliable for the withdrawal liability of an employer
that is a partyo the agreementSee29 U.S.C. 88 1145, 1301(b)(1451(b) I.A.M. Nat’l Persion
Fund v. TMR Realty Co431 F. Supp. 2d 1, $12 (D.D.C. 2006) Section 4001(b)(19f ERISA
statesthat “under regulationsprescribed by the [Pension Benefit Guaranty Corporation
("PBGC")], all employees of trades or business (whether or not incorponatedh are under
common control shall be treated as employed by a single employer anahaltrades and
businesses as single employer.”29 U.S.C.8 1301b)(1). Under therelevantregulations, three
types of groups may be considered under “common control”: (1) psubstdiary; (2)rother
sister; or (3) combined groups. 26 C.F.R. § 1.414(djor purposes of with@dwal liability, then,
all members of a group under common controljairgly and severalljiable for thewithdrawal
liability of another group member, regardless of whether the member itself tg topacollective
bargaining agreementSee [.A.M. Bnd 431 F. Supp. 2d at 312 see also Connors v. Incoal,
Inc., 995 F.2d 245, 249 (D.C. Cir. 1993)

Here, Plaintiff alleges that Valley Concreteitself jointly and severally liable for the
withdrawal liability of Heinlein Constructiorbecause they are part of the same “bretiser”
group Compl. § 27.Underapplicableregulations, oyanizations qualify apart ofacommonly
controlled ‘brothersistef group if (1)the same five or fewer individuals own a controlling interest
in each organization, and (2) the individuals effectively cordazh organization.26 C.F.R.

8 1.414(c)-2 In the case ofa corporation, the regulations define “controlling interess”



ownaship of 80percentor more (by value or voting power) of the corporation’s stobd.

8 1.414(c)-20)(i). “Effective control” is defined as ownership of more tharpBécent(by value

or voting power) of the corporation’s stockd. 8§ 1.414(c)2(c)(2)(i). Plaintiff alleges that John
Heinlein and hiswife, Lou Anne Heilein, are the sole owners and operatofrdoth Valley
Concrete and Heinlein Constructio@ompl. 1 6, 12.Furthermore, the Complaint alleges that
John Heinlein owns more than pércentof both companieandthat public recordsndicateJohn
Heinlein incorporated both companisdserves ashe principal oficer of each Id. Y 12-14.
Moreover,Plaintiff assertsboth companies operate out of John Heinlein’s personal residehce.
1113-14. Those allegations are sufficienfplausibly allege thavalley Concretevas within the
same “brothesister” group as Heinlein Construction.

Accordingly, in Count I, Plaintiff has notas Valley Concrete arguessserted a claim that
merely attempts to collect on Judge Sullivan’s judgment againstditefdbnstruction through a
common law theory ddlter egoliability. Rather, it has alleged a stasdne claimarising under
ERISA that seeks to hold Valley Concrete jointly and severalbyd for the liability arising from
Heinlein Construction’s withdrawal from tipension plan This courtthereforehas subject matter
jurisdiction over this a@n.

Defendant reliegxclusivelyon the Supreme Court’s decision Heacock v. Thomas
argue that the court lacks subject matter jurisdictlariPeacockthe plaintiff obtained a judgment
againsthis former employer, Tralrech, Inc., for benefits due under ERISB16 U.S. 349, 351
(1996) Unable to collect on the judgment directly from the employerpldnatiff thenfiled suit
in federal court againdPeacock, an officer and shareholder of-Tach, asserting state law
grounds to hold Peacock liabléd. at 35152. The district court ultimately helBeacocHiable

under a veil piercing theory and entered judgment against him féultl@@nount of the ERISA



liability plus interest and feedd. TheFourth Circuitaffirmed. Thomas v. PeacocB9 F.3d 493
(4th Cir. 1994)rev’d, 516 U.S. 3491996) The Supreme Couftamed the question before it as
follows: “[W]hether federal courts possess ancillary jurisdiction over newrecin which a
federal judgment creditor seeks to impose liability for a mguédgment on a person not otherwise
liable for the judgment.”Peacock 516 U.S.at 351. The Court held that the disticourt lacked
subject matter jurisdiction over teaitbecaus¢he complaint did not allege a violationBRISA,
andPlaintiff's veil piercing claim could not independently supporisdictionin a suit subsequent
to the original ERISA actianId. a 353-56. “Even if ERISA permits a plaintiff to pierce the
corporate veil to reach a defendant not otherwise subjectitousder ERISA,” the Court
explained, “fhe gaintiff] could invoke the jurisdiction of the federal courts only by indepetiyle
alleging a violation of an ERISA provision or term of the plalal.”at 354.The Court further held
that itdid not have the authority to exercise ancillary jurisdiction toreafthe ERISA judgment
Id. at 35-59.

This cases differentthanPeacock Unlike Peacock Plaintiff heredoesassert a claim
arising under ERISA. Count | seeks to hold Valley Congretely and severally liable for the
liability arising from itspurportedsibling company’s premature withdrawal from ghension plan
ERISA specifically provides fosuch a clainthroughits treatment of “brothesister” entitiesas a
single employer for purposes e$tablishing and collectingithdrawal liability. Therefore, the
case is properly in this courtSee29 U.S.C. §1451(c) Additionally, even if the court wre to
construe Count Il as a state law alter ego claim, as Defendant comtencts,irt has supplemental

jurisdiction to heathat claim? 28 U.S.C§ 1367a); seealso Ellis v. All Steel Const., Inc389

2 Defendant also appears to argue that Plaintiff is precluded froimgedkndrawal liability against Valley Concrete
because Plaintiff did not joiValley Concrete as a defendamthe case against Heinlein Construction before Judge
Sullivan. Def.’s Reply at2. That argument is a ntarter, however, because it is not necessary to name all
potential joint tortfeasors as defendants in a single law$einple v. Synthes Corg98 U.S. 5, 7 (1990).
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F.3d 1031, 1033 (10th Cir. 2004)If an alterego claim is asserted in conjunction with the
underlying federal cause of action, the latter may provide the basisddlary jurisdiction over
the alterego claim, obviatingPeacockconcerns; it is only when an altego claim is asserted &
separate judgmemnforcement proceeding tHaeéacockequires an independeasis for federal
jurisdiction?).

B. Personal Jurisdiction

Having found that the court has subject matter jurisdiction over taisemDefendant
Valley Concretss personal jurisdiction argument is easily resolvBef.’s Mot. at 45. ERISA
contains a special venue provision, Section 502)ewhich states that an ERISA action may be
brought “in the district where the plan is administered, where the breakiplace, or where a
defendant resides or may be foun@9 U.S.C. § 1132(e)(2)This provision has been construed
to allow fornatonwide service of proces®lazzarino v. Prudential Ins. Co. of ArA55 F.Supp.
2d 24, 28 (D.D.C. 2013)When a statute allows for nationwide service of process, the defendant
need not have minimum contacts with the forum state before a federadittmgtin that state has
personal juisdiction over the defendantSee Teamsters Local 639 Emsp'Health Trust v.
Hileman 988 F.Supp.2d 18, 2526 (D.D.C. 2013).Under such a provisiominimum contacts
with the United Stateare sufficient toestablishpersonal jurisdiction.Mazzaring 955 F.Supp.
2d at 28.

As a business operating in Minnesdafendant has sufficient minimum contacts with the
United Statedor this court to exercise personal jurisdictioner it See Flynn v. Ohio Bldg.
Restoration, Ing 260 F.Supp.2d 156, 173 (D.D.C. 2003) (holding that ERISAjationwide

service provision permits the court to exercise jurisdiction ovéeridant “because it is a citizen



of the United States”).Accordingly, the court rejects Defendant’s contention that thenslai
against it must be dismissed fwantof personal jurisdiction.

V. CONCLUSION AND ORDER

For the foregoing reasons, the court denies Defendant Valley GCeachMbtion to

Dismiss.

AN

Dated: June6, 2017 Amit P ta
ed States District Judge




