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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ADRIANN BORUM, et al, : Civil Action No.: 16-1723RC)
Plaintiffs, X Re Document N&.: 141, 143, 145,
: 146, 147, 148,
: 149, 150, 165,
V. : 166, 170, 175,
: 177

BRENTWOOD VILLAGE, LLC, et al,

Defendants.

MEMORANDUM OPINION

GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT ; GRANTING IN PART
PLAINTIFFS * M OTION FOR VOLUNTARY DISMISSAL ; GRANTING DEFENDANTS’' MOTIONS TO
FILE UNDER SEAL ; GRANTING PLAINTIFFS ' MOTIONS TO FILE UNDER SEAL ; DENYING AS
MoOT DEFENDANTS’ MOTIONS TO EXCLUDE EXPERT TESTIMONY ; DENYING AS MOOT
DEFENDANTS’ M OTION FOR EXTENSION OF TIME

[. INTRODUCTION
This long+unning class action litigatiopits a class of curremésidents of a housing
development in the Northeast quadrant of Washington, D.C., agaimstitipanies seeking to
redevelop thepartment complex. Plaintifidlege that Defendantglanned redevelopment will
disparately impact families, in violation of both the Fair Housing Act (“F1A2 U.S.C. 88
3601-19 (2018), and the D.C. Human Rights Act (‘DCHRA"), D.C. Code 88 2-1401 to 2-1404
(2020), and furthecontend that Defendants made actionably discriminatory statements agains

families that contravene these same two statutsfter nearly two years ofiscovery,

1 The Court previously approved class representative Marita Moore to pursudf®lainti
disparate impact claimsSee Borum v. Brentwood Vill., LL{Borum I}, No. CV 16-1723, 2019
WL 2437686at *1 (D.D.C. June 11, 2019). The certified class is joined by the organizational
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Defendants have moved for summary judgment. As set forth bedmayube Plaintiffs have
provided no evidence of asdriminatory disparate impact on the basis of “familial status,” as
defined by the controlling statutes, the Court grants Defgadanotion for summary judgment
on Plaintiffs’ disparate impact claim®loreover, becaudelaintiff ONE DChas notestablisled
standing to pursue thllscriminatory statement claim, the court grants Defendants’ motion for
summary judgment on that claim, too.
II. BACKGROUND
A. Procedural History

This Court’s earlier opinions in this case haletailed the facts underlying Plaintiffs’
class claims.See Borunv. Brentwood Village, LL@Borum ), 218 F. Supp. 2d 1 (D.D.C.
2016);Borum v. Brentwood Village, LLBorumll). 324 F.R.D. 1 (D.D.C. 2018Borum v.
Brentwood Assocs., L.iBorum Ill), 329 F.R.D. 90 (D.D.C. 20190rum IV, 2019 WL
2437686;Borum v. Brentwood Vill., LLEBorum \}, 332 F.R.D. 38 (D.D.C. 2019). The Court
assumes familiarity with these dispositions arnigfly reviewsportions of the procedural history
to contextualize the pending motion for summary judgment.

On August 25, 2016, original plaintiffs Adriann Borum, Loretta Holloman, and ONE DC
filed suit against defendants Brentwood Village, LLC, My Financial Corporatiorand
Edgewood Management Corporatiaieging disparate impact discrimination and discriminatory

statements in viotaon of the FHA ad DCHRA. Borum I\ 2019 WL 2437686, at *1.

plaintiff ONE DC, which, as the Court addressdga Section 1V.B, also separately pursues a
discriminatory statement cause of action. The Court’s references totififdashould be taken
to refer to both the class and to ONE DC, unless otherwise specified.

2 AlthoughBorum IVcites to the original complain®laintiffs have since filed an
amended complaint. “Once an amended pleading is interposed, the original pleading no longer
performs any function in the ca%e6 Charles A. Wright, Arthur R. Miller & Mary
Kane,Federal Practice and Procedu&1476 (3d ed. 20}9seePinson v.DOJ, 69 F. Supp. 3d



Plaintiffs initially alleged that the proposed redevelopment of the Brookland NMaaoiment
complex would reduce the number of three-bedroom apartments and eliminate foure-and f
bedroom apartments in a way that discriminated against famBeaimIV, 2019 WL 2437686,
at *1; see alsdAm. Compl. 11 1-10, ECF No. 13®laintiffs also alleged that Defendants had
made statements that discriminated against famiBesum 1V, 2019 WL 2437686, at *kee
alsoAm. Compl.{1 163-78. On Plaintiffs’ motion this Courtcertifiedthe followingclass of
Brookland Manor plaintiffs to pursue both sets of claims under the FHA and DCHRA,
respectively

All individuals who reside at Brookland Manor in a three-, fparfive-bedroom

unit that houses one or more minor child and his or her guardian, and are at risk of

being displaced from a thredeur-, or five-bedroom unit at Brookland Manor as

a direct result of the proposed redevelopment.
Borum IV, 2019 WL 243768@t *2 (quotingBorum 1, 324 F.R.D. at 20 Thereafter,
Defendants moved to decertify the clagmtendinghat the named representative, Ms. Borum,
could no longer adequately represent the interests of the class becausklsenhasued a
notice to vacate and faced possible evictilgh.at *2 (discussingorum lIll, 329 F.R.D. at 92—

93). The Court agreed th#tese developments with Ms. Borumeated a conflict and mader

an inadequate classpresentative, yeteclined to decertify the class and instead granted

108, 113 (D.D.C. 2024 citing Owens vRepublic of Sudar12 F. Supp. 2d 99, 117 (D.D.C.
2006),aff’'d and remanded on other groun@&81 F.3d 884 (D.C. Cir. 2008). Thus, the Court
considers only the facts and allegations as stated in the amended complaint.

The Court notes that the operative, amended complaint includes individual claims by Ms.
Borum and Ms. Moore. The Court addresses Plaintiffs’ motion to dismiss (1)il$ deought
on behalf of Ms. Borum in her individual capacity and (2) Ms. Moore’s discriminatdgnstat
claimsinfra Part IV. SeePlaintiffs Adriann Borum and Marita Moore’s Motion for Voluntary
Dismissal (“Pls.” Mot. Volun. Dismissal)ECF No. 177.

3 Ms. Holloway independently dropped her claim, making Ms. Borum the sole named
representative at the time that the motion to decertify the class wasSgedBorum V2019
WL 2437686, at *2 (noting voluntary dismissal of claim).



Plaintiffs the opportunity to substitute another representatd:gciting Borum Ill, 329 F.R.D.
at 100-01).

On February 6, 2019, Plaintiffs moved to substitute Marita Moore as the class
representativeld. This Court approved/s. Moore to represent the clasdisparate impact
claim anddecertified the class with respect to Plaintiffs’ discriminatory statements ddirat
*12. Thus, only the individual named plaintiffs and organizational plaintiff ONE DC continued
to press the discriminatory statements clalch. Plaintiffs then filed an amended class action
complaint,seeAm. Compl., ECF No. 13%nd the partiesompleted discovery. Contending that
Plaintiffs have not established any viable claim for relief, Defendants now move for summary
judgment on all claims.

B. Plaintiffs’ Disparate Impact Claim 4

In theirdiscriminatory disparate impact claim, Plaintiffsyt@stDefendants’ plan to
redevelop the approximately 465 apartment units that residents presently acBupgkland
Manor. Pls.” Response to Defs.” SUMF 3. This apartment complex, located in Ward 5,
Northeast, in Washington, D.Gd,; see alsad. at52, was home to 193 households with minor
children as of February 12, 2018, at52. Many of these households include larger families,
most of whom reside in thredour-, and fivebedroom apartment flatdd. at 52. Defendants’

initial application to thd>.C. Zoning Commission indicated plans to replace the existing

4 On a motion for summary judgment, the Court accepts themmant’s evidence-
here, Plaintiff'—as true.Anderson vLiberty Lobby, Ing 477 U.S. 242, 255 (198@)iting
Adickes vSH. Kress & Co, 398 U.S. 144, 158-59 (1970The evidence of the nemovant is
to be believed, and all justifiable inferences are to be drawn in his favonless otherwise
indicated, tle reporting of the facteere and throughout the Court’s opinanawsfrom portions
of Defendants’ statement of undisputedterial facts that Plaintéfhave indicated are not in
disputeor evidence that Plaintiffs have put forth to be tri€&kegenerallyAm. Compl.;PIs.’
Combined (1) Response to Defs.’” Statement of Undisputed Material Facts arat€®)edt of
Genuine Issues to be Tried (“Pls.” Response to Defs.” SUMF”), ECF6%e3.1



apartment structures with approximately 1,646 to 2,200 new residential ihigs54. The

final Zoning Commission Ordeeflectedplans to construct 1,646 new units,at 96-97 (citing
Zoning Commission Order 1 52, ECF No. 141wilithoutanystatedplans to construct founr
five-bedroom apartments at the redeveloped Brookland Mahat,55.°> Plaintiffs also state

that Defendantproposed reducing the number of three-bedroom uditat 55,a charge that
Defendants contesin the basis that they never specified the maximum number of three-bedroom
units that would be constructddefs.” SMF98 (“Defendants . . . committed to the Zoning
Commission on April 10, 2015 to built leas 64 three[-]bedroom units.” (emphasis removed)).
The final unit mix for the community remains undetermined. Pls.” Response to Déf4F 8.
Notwithstanding the fact that the unit mix could charRjaintiffs urge that theitially proposed
changes in unit size, and especially ¢himination offour- and fivebedroom flatswill

disparately impadhe large families who have made Brookland Manor hoS&e= d. at40, 44—

45, 52. Plaintiffs’ references to “familiesinvoke families in the colloquial sense, as opposed to
tracking “familial statusas defined byhe FHA and DCHRZA. Thus, Plaintiffs discuss families
ashouseholds with minor childreid. at 45 potentially including multiple generations under the

same roofid. at 53—-54(suggesting benefits where multigenerational families reside togéther).

5> As Defendants mention many times in their motion for summary judgment and filings
in support thereof, Defendants “have committed to accommodating all curreleintssi. . and
constructing fourand fivebedroom apartment flats if those flats are needed to meet that
commitment.” Defs.” Reply to Pls.” Combined (1) Response to Defs.’” Statement of Undisputed
Material Facts and (2) Statement of Genuine Issues to be(Tiets.” SMF”) 97, ECF No.
175-3(citing ECF No. 141-9; ECF No. 141-5; ECF No. 14):3%his abstract commitment
does not change the fact that there is no binding requirement to construct any sctounit
does it alter the fact that none of the redevelopment plans state that any sualillure
constructed unless it expressly proves necessary.

6 The Court addresses this issue in datéia Section IV.A.1.

" The Court notes that Defendants have moved to exclude the expert testimony from
which these suggestions are derived idavant and unreliableSeeDefs.” SMF 94 (citing
Defs.” Mot. to Exclude Lance Freeman’s Expert TdSCF No. 148). The Court mentions this



C. Plaintiffs’ Discriminatory Statements Claim

Plaintiffs also bring discriminatory statements claims based on certain stateraénts th
Defendants madabout the planned communitshile obtainingapproval from the D.C. Zoning
Commission anavhile communicating with the residents of Brookland Marleirst, Defendant
Mid-City® told the Zoning Commission that it “does not propose to condtrudt] or five[-]
bedroomunits” because “busing very large families in apartment complexes is significantly
impactful upon the quality of life of households as well as their surrounding neighBiss.”
Response to Defs.” SUMF 55-56 (quoting Apr. 10, 2015 Letter to D.C. Zoning Commission
(“Apr. 10, 2015 Letter”) 6, ECF No. 4-13This saméetter, as Defendants note, indicated
elsewherehat Mid-City was “committed to allow all households that reside at Brookland Manor
at the commencement of the redevelopment in early 2018 with the right to return tavthe ne
Brentwood Village community.’'Defs.” SMF100(quoting Apr. 10, 2015 Letter 4).

Similar statements were also made in two communications with residents. In Novembe
2014,Defendant MidCity informed the Brookland Manor/Brentwood Village Residents
Association (“BM/BV RA”) that itdid not propose constructing fouwr five-bedroom units
because its “practical experience has demonstrated that it is not an ideal hgqesiiog larger
families and there are adverse impacts on the remainttee cbmmunity.” Nov. 19, 2014
Letter to BM/BV RA (“Nov. 19, 2014 Letter”) 8, ECF No. 4-19This same letter, as

Defendants emphasize, also stated that Defendants’ “objedlivieato assist large families that

point here only to indicate the manner in which Plaintiffs define a “family” andisies this
issue morenfra Section IV.A.1.

8 Defendant MidCity Financial Corporation owns Brookland Manor Apartmersise
Pls.” Response to Defs.” SlF 1-2.

% Because this document includes both a paginated letter and an unpaginated enclosure,
the Court uses the ECF page numbers to refer to the document.



currently reside in four and five bedroom apartments by preparing them for homslogwne
opportunities in the new townhomes,” ahdt the “renewed communitytould be “family
friendly.” Defs.” SMF 14142 (quoting Nov. 19, 2014 Letter 3, Dater,in a letter written
directlyto residets of Brookland Manor, Defendant M{dity stated that the “new community
will not include new 4BR and 5BR apartment units as these large units are not consistent wit
the creation of a vibrant new communityld. at141 (quoting Jan. 20, 2015 Letter to Brookland
Manor Residents (*Jan. 20, 2015 Letter”) 1, ECF No. 4-BP@fendants again emphasize that
this letter reiterated a commitment to assist residents by “work[ing] through ¢nsimal
objectives and options[,] which may include housing qualifiedtingenerational families in two
units, down-sizing into a 3BR unit, or being provided the opportunity to acquire one of the ‘for
sale’ townhomes.’ld. at 142(quoting Jan. 20, 2015 Letter 2= No other specific statements by
Defendants are describedPlaintiffs’ filings.
lll. LEGAL STANDARD

Summary judgment is proper when “the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter offad.'R. Civ. P.
56(a). A “material” fact is oneapable of affecting the substantive outcome of the litigation.
SeeAnderson vLiberty Lobby,Inc., 477U.S.242, 248 (1986). A dispute is “genuine” if there is
enough evidence for a reasonable finder of fact to decide in favor of the non-m®geaftott
v. Harris, 550 U.S. 372, 380 (2007). In addition, “the plain language of Rule B&(@lates the
entry ofsummary judgmet” if, “after adequate time for discovery and upon motion,” the non-
movant fails to make a showing sufficient to establish the existence of an element éssentia
that partys case, and on which that party will bear the burden of proof at tialotexCorp. v.

Catrett 477 U.S. 317, 322 (1986). Such a “complete failure of proof concerning an essential



element of the nonmovingarty s case necessarily renders all other facts immaterial,” and the
movant is therefore entitled to summégrdgment as anatter of law.” Id. at 323 (quoting
Anderson477 U.S. at 250).

More generally, smmary judgment endeavors to streamline litigation by disposing of
factually unsupported claims or defenses and thereby determining whethisrgenuinely
necessarySeeCelotex 477 U.Sat323-24. The movant bears the initial burden of identifying
portions of the record that demonstrate the absence of any genuine issueiaf faeteSee
Fed. R. Civ. P. 56(c)(1). In response, the non-movant must point to specific facts irotte rec
that reveal a genuine issue that is suitable for tBaleCelotex 477 U.S. at 324In considering
a motion for summary judgment, a court must “eschewimgecredibility determinations or
weighing the evidencel[,|Czekalskv. Peters 475 F.3d 360, 363 (D.C. Cir. 2007), and all
underlying facts and inferences must be analyzed in the light most faviraldenon-movant,
seeAnderson477 U.S. at 255. Nevertheless, conclusory assertions offered without any
evidentiary support do not establish a genuine issue for 8edGreenev. Dalton, 164 F.3d
671, 675 (D.C. Cir. 1999).

IV. ANALYSIS
The Court first considers Plaintiffs’ disparate impact clamdthenaddressePRlaintiffs’

discriminatory statements claintor the reasons set forth below, Plaintiffs cannot survive

Defendantsmotion for summary judgmerun either claim.



A. Discriminatory Disparate Impact Claim
To situate the central arguments thath parties make, the Court will first provide a brief
overview of the relevargtatutory provisions and thaadress the specific poirasissue heré&®
1. Statutory Protections for Families
As mentioned previously, Plaintiffs bring thelisparateclaim pursuant to two statutes:
theFHA, 42 U.S.C. § 3601-19, and tB€HRA, D.C. Code 8§ 2-1401 to 2-140@he FHA
was enacted in 1968 to combat “the denial of housing opportunities on the Besig afolor,

religion, or national origin,” and-as relevant herewas amended in 1988 to include “familial
status’ as a protected characteristitéxas Dejp of Hous. & Cmty. Affairs v. Inclusive
Communities Project, In¢Inclusive Communitigs135 S. Ct. 2507, 2516 (201@iyst quoting
Civil Rights Act of 1968, § 804, Pub. L. 90-284, 82 Stat. 83 (1968) (codified at 42 U.S.C. §
3604 (2018), then citing Fair Housing Amendments Act of 19B&8p. L. 106430, 102 Stat.
1619 (1988) (codified at 42 U.S.C. § 3602 (20183e42 U.S.C. § 3604 (2018) (prohibiting
discrimination on the basis of “race, color, religion, sex, familial status tionahorigir).

This 1988 addition aimed tgfotect against familial status discrimination in light ofexpress

concern for the plight of singlearent families, young families with children, and poor families.”

10 Although Defendants’ arguments concerning this claim contest ONE ExDidiisg,
for the following reasons, the Court does not discuss standing here. This disparatelampac
was originally pursued by the class, by Ms. Borum in her individual capacityyand b
organizational plaintiff ONE DCSee generallAm. Compl. This Court previously found that
Ms. Moore may serve as the class representative for the class with respect to théedispact
claim,see Borum 12019 WL 2437686, such that the certified class has standing to pursue this
claim. “To establish jurisdiction, the court need only find one plaintiff who has etahdi
Mendoza v. PerezZ54 F.3d 1002, 1010 (D.C. Cir. 2014) (cit@dgmcast Corp. v. FCG79
F.3d 1, 6 (D.C. Cir. 2009)). Thus, the Court need not consider ONE DC'’s standing to assert any
of its clainms, seeDefs.” Mem. in Supp. of Mot. for Sumn. (“Defs.” Mot.”) 47, ECF No. 143-
16, to resolve Defendants’ motion for summary judgmerRlamtiffs’ disparate impact claim.
The Court separately addresses ONE DC'’s standing with respect tiffRlaliscriminatory
statements clainfor which ONE DC is the sole claimamtfra Section IV.B.



Borum II, 324 F.R.D. at 12 (quotingnited States v. Branell®72 F. Supp. 294, 297 (D.N.J.

1997)(internal quotation marks omitted)The 1988 snendment defines familial status as
[O]ne or more individuals (who have not attained the age of 18 years) being
domiciled witH:] (1) a parent or another person having legal custody of such

individual or individuals; o(2) the designee of such parent or other person having
such custody, with the written permission of such parent or other person.

42 U.S.C. § 3602(k) (2018).

The DCHRAprovides similar protectiorand aims to “secure an end in the District of
Columbia to discrimination for any reason other than individual merit, including, but ntadimi
to, discrimination by reason of race, color, . . . [or] familial status.” D.C. Code § 2-1401.01.
Under the DCHRA, “familial status’ defined as:

[O]ne or more individuals under 18 years of age being domiciled with: (1) a parent

or other person having legal custody of the individual; or (2) the designee, with

written authorization of the parent, or other persons having legal custody of
individuals under 18 years of age.

Id. at§ 2-1401.02.11A. Thus, the definition of “familial status” under the FHA and DCHRA is
identical for all purposes relevant to the pending suit.

Disparate impact claims alleging a discriminatory impact on a protected clalssass
familial status, are cognizable under the Fldée Inclusive Communities35 S. Ct. at 2525,

and recognized under the DCHRA Prevailing on a clainof discriminatory disparate impact

1 The DCHRAs “effects clause’provides that ‘fajny practice which has the effect or
consequence of violating any of the provisions of this chapter shall be deemed to be an unlawf
discriminatory practicé D.C. Code § 2-1402.68Moreover, “[the D.C. Court of Appeals has
held that thiseffects clauseimports into the Actthe concept oflisparatampactdiscrimination
developed by the Supreme Cour@niggsv. DukePowerCo.” 2922 ShermaAve.Tenants’

Assn v. District of Columbia 444 F.3d 673, 685 (D.C. Cir. 2006) (quoti@gy Rights Coalv.
Georgetown Univ.536 A.2d 1, 29 (D.C. 1987))Becausénclusive Communitiespecifically

noted that “[thelogic of Griggs. . . provides strong support for the conclusion that the FHA
encompasses disparatepact claimg’ 135 S. Ct. at 2511, and because neither party argues that
the analysis under the FHA should depart from the analysis under the DCHRA, the Court

10



on a protected classich as “familial statug'equires a plaintiff to dffer sufficient evidence to
support dinding that the challengegblicy actually disproportionately affected a protected
class.” 2922 ShermaAve.Tenants’Assn, 444 F.3cat 681 (emphasis in original) The
Department of Housing and Urban Development (“HUD”) has promulgated regulaticasy
out its statutory “authority and responsibility for administering” thé&\FI$ee42 U.S.C. 88
3608(a), 3614a (2018Mhany Mgmt.Jnc. v. Cty. of Nassap819 F.3d 581, 618 (2d Cir. 2016).
In resolving the pending motion, “the Coumust defer to [HUD]'s reasonable interpretatioh
the FHA with respect to its rules on disparate imga@&orum | 218 F. Supp. 3d at 21 (quoting
Mhany Managemen819 F.3d at 613citing Boykinv. Fenty, 650 Fed. Appx. 42, 44 (D.C. Cir.
2016) (expressing approval hany Manageme))t HUD has set out a wedistablished
burdenshifting framework to apply to disparate impact clafhsSee24 C.F.R. § 100.500(c).
At the first step, the plaintiff has theurden of proving that a challenged practice caused or
predictably will cause a discriminatory effectd. § 100.500(c)(1) If the plaintiff makes such a
showing, then the burden shifts to the defendant, who must “piingiefhe challenged practice
is necessary to achieve one or mofats] substantial, legitimate, nondiscriminatory interésts
Id. 8§ 100.500(c)(2). Thereatfter, even if the defendant carries this burdéplaingff may still

prevail upon proving that the substantial, legitimate, nondiscriminatory intstggisrting the

assumesarguendahat the disparate impact cause of action under these two statutes is identical
and discusses them together.

120n August 19, 2019, HUD issued a proposed rule intended to, if adopted, “amend
HUD’s intempretation of the Fair Housing Act’s disparate impact standard to bettt it
Supreme Court’s 2015 ruling ilmclusive Communiti¢s HUD’s Implementation of the Fair
Housing Act’s Disparate Impact Standard, 84 Fed. Reg. 42854 (proposed Aug. 19, 2019) (to be
codified at 24 C.F.R. pt. 100). Because no final rule has been issued, the Court discusses and
applies the operative final rule that HUD promulgated in 2013.

11



challenged practice could be served by another practice that has a less discyiraffeto” 1d.
at§ 100.500(c)(3).

As is thecasehere disparatempactplaintiffs oftenrely on statisticalanalysego
dischargeheir stepone burdenBorum | 218F. Supp. 3dat 22 (citing R.I. Comm’nfor Human
Rightsv. Graul, 120F. Supp. 3d 110, 124-2®.R.1. 2015);Gashiv. Grubb & Ellis Prop.
Mgmt.Servs.]nc., 801F. Supp. 2d 12, 16-1(D. Conn. 2011)).In attemptingto meetthis
burden,"[a] plaintiff who fails to. . . produce statistical evidence demonstrating a causal
connectiorfbetween a defendant’s challenged policy and the assisE@minatory disparate
impact]cannot make out a prima facie case of disparate imipaatlusive Communitied.35S.

Ct. at 2523;seealsoBoykin 650 F. App’x at 45 (quotintnclusive Communitied 35 S. Ct. at
2523). The Court next considers whether Plaintiffs have carried their burden at step one or
whether, as Defendants contend, their claim falters at this threshold stagbe following
reasons, Defendants have the better arguiient.
2. Plaintiffs Allegations of Disparate Impact on Famifiés
The statutorydefinition of what does and does not make up a “family” (and accordingly,

what does and does not represent disparate impact based on familialisdhishe heart ofhe

13Because the Court reaches this conclusion, it does not address the partieshtggum
concerning subsequent steps of the disparate impact burden-shifting framework.

14 The amended complaint included both the certified class’s disparate impinst atad
disparate impact claims that Ms. Borum brought on her own behalf. Am. CompPI§intiffs
havemoved pursuant to Federal Rule of Civil Procedure 41(a)(2) to voluntarily dismiss wit
prejudice all claims that Ms. Borum pursued in her individual capacity. Pls.” Mot. Volun.
Dismissall. Defendants agree that the Court should dismiss these claims with prejudice,
though they contest Plaintiffs’ request for fees and cd3tgendants’ MemPart Opgn to PlIs.
Adriann Borum and Marita Moore’s Mdbr Voluntary Dismissal (“Defs.” Mem. ParOpp’'n”)
1, ECF No. 178.

Rule 41(a)(2) permits dismissal of an action by court order “on terms that the cour
considers proper.” Fed. R. Civ. P. 41(a)(2). “Federal courts generally grardsditem
under Rule 41(a)(2) ‘unless the defendant would suffer prejudice other than the pobspect

12



parties’dispute. Defendants contend, as they tieora the onset of this litigation, that
Plaintiffs’ claims fail for a simple reason: Plaintiffs have not provided evelehany disparate
impact based on “familial status” in the manner thaRHA& and the DCHRAlemand Defs.’
Mot. 26 (“When the law is properly applied to the undisputed facts, Plaintiffs cannot deateonst
that the redevelopment will have a disparate impact on families.”). Plaintiffsthatbuhis
understanding reflects an improperbgstrictivedefinition of a “family.” Pls.” Correted Mem.
P. & A. in Oppn. to Defs.” Mot. for Summ. J“PIs.” Opp’n”) 21, ECF No. 1768 (“The FHA’s
definition of ‘family’ is broader than Defendants purport it to beAgtcording to Plaintiffs, it is
a mistake to read thetatutorydefinition of “familial status” in terms of a parent (or legal
custodian or designee) and associated mimarway that excludes an intergenerational family
Id. Rather, “[a] family consiing of a parent, a child, and a grandparent still qualifies as a
‘family’ under this definition.” Id. Thus, Plaintiffs argue that breaking up an intergenerational
family “harms the immediate family” in a way that is “actionable under the.FHid

Without expressing an opiniam Plaintiffs’ argument as a policy matter, the Court
begins by turning to the relevant law. Borum | 218 F. Supp. 3d 1, this Couxinsidered

similar points made by the parties in the context of addressing Defendantstiopgos

second lawsuit or some tactical disadvantag@lién v. MnuchinNo. CV 18-1214, 2019 WL
2581323, at *5 (D.D.C. June 24, 2019) (quotiapinson v. Englan®16 F.R.D. 17, 18 (D.D.C.
2003);see alscConafay v. Wyeth Lahs/93 F.2d 350, 353 (D.C. Cir. 1986)Charles A.
Wright, Arthur R. Miller,Federal Practice and Procedu&2364(3d ed.2019) Here, because
Defendants move for summary judgment on this same claim, there is no evftgrismissal
of Ms. Borum, standing alone, would prejudice Defendants. To be sure, Plaintiffs’ motion for
voluntary dismissal mentions certain fee disputes between the psegfs$s.” Mot. Volun.
Dismissal 1which Defendants argue would result in prejudice to DefendsatBefs.” Mem.
Part.Opp’n 4. The Court will consider any motions for fees and costs concerning ldieség
if any shall be filed.At presentthe Court finds it proper to dismiss Ms. Borum’s disparate
impact claimsand, accordingly, grants part Plaintiffs’ motion with respect to this dismissal
while expressing no opiniotoncerning fees and cost§he Court thus considers only the
certified class’s disparate impact claims in the following anslysi

13



Plaintiffs’ motion for a preliminary injunction. As the Court explained therein,tthetsre of
the FHA and controlling precedent concerning its provisions bear heavily on i@saoluthis
suit:
It is important to note that the FHA generally a repository of negative rightg
does not affirmatively provide special privileges to parents living with minor
children, but rather protects them from discriminatory .actSor example,

the FHA does not entitle families to occupy units in ess<ef nondiscriminatory,
reasonable occupancy requirements that apply to the population in general.

Borum | 218 F. Supp. 3d at first citing Inclusive Communitied 35 S. Ct. at 2522, then citing
Fair Hous. Advocates Ass'n, Inc. v. City of Richmond Heights,, QB F.3d 626, 636 (6th Cir.
2000);City of Edmonds v. Oxford House, In814 U.S. 725, 733 (1995)).

With this background poinih mind, this Court previoushexpressedkepticism
regardingPlaintiffs’ ability to demonstratéhe requisitedisparatempacton families,asthatterm
is definedby theFHA. Although the Court foun®laintiffs’ theory plausibléo survive the
motionto-dismissstagejt cautionedhatthe methodologyhatPlaintiffs usedto allegea
disparatempactonfamilies“comesup short in showing thatdmilies—as defined by the
FHA—will necessarily be forced to relocate away from the property at a dispovabet rate.
Borum | 218 F. Supp. 3dt26 n.13. As the Court emphasized, a plain reading of the FHA
indicates that the statupeotectsonly minor children living with parents (or similar guardians)
Id. (citing 42 U.S.C. § 3602(k) The definition of “family” does not, for example, “encompass
groups of more than one familyld. (first citing 42 U.S.C. 8§ 3602(k), then quotiipe v. City
of Butler, 892 F.2d 315, 326 (3d Cir. 1989) (Roth, J., dissenting)). “Thus, a group of people
cannot talismanically receive protection under the FHA just because one didbpens to be a
parent domiciled with a minor child.Id.

At this later stage of litigation, thiSourt holds Plaintiffs to a higher stand#ndt the
evidencePlaintiffs provide does not cleamhe fundamental issuefairly straighforward

despite pages and pages of briefings, Plaintiffs neffer anystatistical analysisr other
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evidence that indicatdsow the proposed development will disparately imfeatilieswhen
family is construed in terms of the protected clisftned ty the FHA (e.g., in terms of familial
status). Instead, as indicated above, Plaintiffs’ evideraties on alefinition of a familythat
divergesrom the FHA's definition of familial status. Specifically, the definition of mifg that
Plaintiffs use to allege disparate impact is “families with minor children who resides@, th
four-, and five-bedroom units,” as compared to femmilies who reside in the same type of
housing.” Pls.” Opp’n 22see alsad. (“Dr. Beveridge identified families (in various
configurations with respect to adult household members, but with the presence dfatdeas
more minor children) as the protected group affected by the neutral p@eferdant’s
redevelopment plan[.]”). This definition thus counts, in calculating who is part ofieuter
family, individuals whocannot claimfamilial status”under the FHA (which, again, is restricted
to minor children residing with a parent or other designated individual with leg@idy).
Plaintiffs’ reliance on thidroader, nor-HA definitionof a familydooms their
argument. On the record before the Court, Plaintiffs’ statistical eviderntispairate impact
only uses this broader definitioigeed.; Defs.” Mem. P. & A. in Supp. of Mofor Summ. J.
(“Defs.” Mot.”) 36, ECF No. 143-16 (noting that Defendants’ expert used statutory definition of
“familial status” in calculatioeand contrasting to Plaintiffs’ analysi®efs.” Reply in Suppof
Mot. Summ.J. (“Defs’ Reply”) 9, ECF No. 175-1"Plaintiffs’ disparate impact analysis . . .
use[s] a broader definition of famili&s. And because Plaintiffs’ definitiodoes not require a
direct connection between parent (or legal guardian) and a minor child to establisl f
status it sweeps in more individuals, “bring[ihon all childrer and other adults living under the
same roof,regardless of custody arrangements and the head of household’s ‘partners’ and ‘live

in-aids’” Defs.” Reply 9 (citing Expert Report &ndrew Beveridge (“Beveridge Repdytf 11
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& Ex. A, ECF No. 14128). Thus,by way of examplein a household consisting of a
grandfather, an aunt, a gregandmother, a mother and her minor child, a nephew from the
father’s side of the family, and tlggeatgrandmother’s liven aid, Plaintiffs disparate impact
analysiswould include all seven individuals as part of the famiijae FHA’s definition, in
contrastwould count only two individuals: the mother and her biological ctidt increasing
the number of individuals in a family inghmanner that Plaintiffs dwas goroblematic
conseqguence: in comparison to the observed edfetiamilies” for a statistical analysis that
applies the statutory definiticas the relevant comparison grofaintiffs’ definitionrisks
“overstding the effect of any redevelopment on families’compared toonfamilies residing
in otherwise similar unitsld. For instance, under the above hypothetical, Plaintiffs’ analysis
would include seven individuals in the affecfdtected class, whereas the FHA'’s definition
would include just two individualsBecause Plaintiff do notexplain why the observed effect
applying their definition, is not overstated or otherwise provide evidence thatirapiblg
statutory definition, the planned reduction in larger-sized apartments woulderdrgiirelocation
of families in a way that creates a disparate imphety never confront this probledirectly.
Rather than provide such evidence, Plaintiffs rely on the contention that the &léeged
to the “immediate family” (a term that the Court takes to refer to the narrowerdefi#ition of

a family unit) from breaking ufhe intergenerational family is actionable under the RRIRIs.’

15 As mentioned previously, Plaintiffs’ arment here relies on expert testimony from
two individuals, Dr. Lance Freeman and Dr. Andrew BeveridgeRIls.” Opp’'n 21-22.
Defendants have moved to exclude the testimony of both of these expesi3efs.” Mot. to
Exclude Lance Freeman’s Expert TeECF No. 148Defs’ Mot. to Exclude Andrew
Beveridge’s Expert TestECF No. 146. For purposes of this analysis, the Court assumes
arguendathat this expert testimony is admissible. Because the Court ultimately conclades th
Plaintiffs’ evidence doesot satisfy their burden at the first step of the disparate impact analysis,
this assumption does not prejudice Defendants. And in any event, by discussingdbddaes
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Opp’n 21. This argument seems ttest ona causal chain where(it) because breaking up
multigenerational families will affect some of the individuals in those families whcehapp
have familial status,” (2) a showing of disparate impact on all of the mesridehe
multigenerational family suffices to sustain Plaintiffs’ claim.

However,Plaintiffs’ argumenfalters because it conflatevo analytically distinct poirsgt
the aggrieved class that has standing to sue and the protected class flaat owered by the
statute. Althouglhis Court did look to the broader definitiondetermining Plaintiffs’ standing
to sue under the FHAorum II, 324 F.R.D. at 13 (notinpe broad meang of “aggrieved
person” in the familial status contgxDefendants are correct in emphasizing,thithe merits
stage, the Court must consider the disparate impact on the “protected class,RBygty 9
(citing 2922 Sherman Ave. Tenants’ Asglia4 F.3d at 681 At this summary judgment stage,
Plaintiffs’ case falls on their failure farovide stastical evidence of a disparate impact from the
proposed redevelopment on ot members of the protected claas the Court just discussed.
SeeBeveridge Report §2 (analyzing effect of proposed redevelopmenbayader category first
on “all househtm members” and then on “immediate family and aides onlid without such
evidence, the Court cannot say that Plaintiffs have carried their threshold basiz on

submission of statistical evident®

analysis in their owfilings, see, e.g.Defs.” Reply 9, Defendants open the door to consideration
of this expert report for the purpose of resolving the instant motion for summarygatgm

16 The Court notes that Plaintiffs’ argument that they have “demonstratedadespar
impact through statistical evidence” focuses primarily on the propesizeistandard.€.,
occupancy standard) to use in the disparate impact anaBeeRls.” Opp’'n 22—-25. This
emphasis on how many rooms a given family requires elides the question of how talaefine
family unit in the first instance. OnBfter settling this threshold point concerning the proper
unit of analysis is it possible to assess the disparate impact of applyigyenyccupancy
standard to that familial unit. Because the Court concludes that this antecedept@odes
sufficient grounds on which to resolve the pending motion, it expresses no opinion concerning
the proper occupancy standard.
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Nor do Plaintiffsdevelop any legadrgumengexplainingwhy the Court should apply a
different read of the FHANn assessinthe statistical evidence thidtey present Plaintiffs offer
only the conclusory assertion that “[a] family consisting of a parent, a child, gnach@parent
still qualifies asa ‘family’ under [the FHA's] definition.” Pls.” Opp’n 21. This gloss the
statute however, strikes the Court as particularly unconvincing in light of the FHAisssta a
repository of negative rightbatprotects an enumeratedtegory from discrimination based on
membership inhatenumerated, protected categoB8eelnclusive Comrmunities 135 S. Ct. at
2522 (“The FHA is not an instrument to force housing authorities to reorder theitigsiori
Rather, the FHA aims to ensure that those priorities can be achieved withitvatigr creating
discriminatory effects[.]”).If Congress intended to appipe familial protected class categadoy
“a parent, a child, and a grandparent,” then it strikes the Court as unlikely thatdtadmyt an
express definition of “familial status” that$e at odds with this broader understanding. Thus,
although Plaintiffs have standing to pursue claims on behalf of those within the gufatiasts,
see Borum 11324 F.R.D. at 13 (citin@ladstone, Realtors v. Vill. of Bellwoot41 U.S. 91, 103
n.9 (1979)), they have n¢t) established that Defeadts’ proposed policy would in fact
disparately impact the relevant protected ctas®) otherwise justified the use of a different
comparison group as the relevant protected class. AccordRiglytiffs have not satisfied their
burden at step one dfe disparate impact analysed the Court grants summary judgment on
this claim as a matter of lansee Celotexd77 U.S. at 323 (quotingnderson477 U.S. at 250).

B. Discriminatory Statements Claim
AlthoughPlaintiffs’ disparate impact claisnhave been front and center for much of this

litigation, the Court also faces the question of whether to enter summary judgment on ®laintiff
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discriminatory statements clagm’ Before reaching the merits Plaintiffs’ discriminabry
statements chargéhe Court must confirm ONE DC'’s standing, which Defendants continue to
contest!® SeeDefs.’ Mot. 47-54.
1. ONE DC'’s Standing

Defendants have challeng€dNE DC'’s standing fronthe very start of this litigation
Previously, inBorum | the Court rejected Defendants’ argument that “ONE DC lacks a
sufficiently concrete injuryn-fact” to establish standing. 218 F. Supp. 3d at 19 (quoting Defs.’
Mem. in Supp. of Mot. t@ismiss 3%+35, ECF 16-1 Pointing to ONEDC'’s factual allegations

concerning investment of staff time and diversion of resources for “criggiangg” and

17 plaintiffs’ motion for voluntary dismissal pursuant to Federal Rule of Civildhoe
41(a)(2) asks # Court to dismiss not only the claims that Ms. Borum brings in her individual
capacity, but alsMs. Moore’s discriminatory statement claims. Pls.” Mot. Volun. Dismissal 1.
Defendants urge summary judgment on both Plaintiffs’ discriminatory statelains cDefs.’

Mot. 45, and,n the alternative, agree with Plaintiffs that dismissal is proper so long as thie Cour
does not grant Plaintiffs’ request concerning the entry of fees and seldgfs.” Mem. Part.

Opp’n 4 (“This Court should . . . partially grant Plaintiffsbtion to dismiss Ms. Borum’s claims
and [the discriminatory statement claims] with prejudice, but deny [Plaintiffs’] magithe

limited extent that it seeks entry of a dismissal order stating that the parties aetteebeown
costs and fees”)The Court will consider fees and costs concerning these Plaintiffs at a future
point, should any motion on this matter be filed, and presently addresses only the question of
whether dismissal is proper. As the Court concluded with respect to Ms. Borupaeatks

impact claims, because Defendants are not prejudiced by the dismissahdivital

plaintiffs’ discriminatory statements claimndismissal igoroper pursuant to Rule 41(a)(See

Fed. R. Civ. P. 41(a)(2Robinson216 F.R.D. at 18; €harlesA. Wright, Arthur R.

Miller, Federal Practice and Procedu&2364 (3d ed. 2019)ith this dismissal, écause the
Court previously decertified the class’s discriminatory statements clegm®gorum 12019

WL 2437686, at *12, only ONE DC now bringsdiclaim.

18 Because “standing is not dispensed in gross[,] plaiatiff must demonstrate standing
for each claim he seeks to press and for each form of relief that is solightt ofChester,

N.Y.v. LaroeEstates)nc., 137 S. Ct. 1645, 1650 (201(quotingDavisv. FederalElection
Comm’n,554 U.S. 724, 734, 737 (2008) (citations omitted). Where there are multiple plaintiffs,
“[a]t least one plaintiff must have standing to seek each form of relief reguesthe

complaint.” Id. at 1651. Thus, the Court considers here whether the sole Plaintiff pursuing this
claim—ONE DGC—has standing for this specific discriminatory statement cause of action,
independent of Plaintiffs’ uncontested standing to bring their disparatetioipiac as a class.
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Brookland Manorspecific programmingd. at 20, he Court concluded that ONE DC had
organizational standing becaubke complaint sufficientlyndicated howDefendants’ alleged
actions frustrated ONE DC’s mission and ONE DC used resources to courtatetrn.” Id.
(citing Equal Rights Ctr. v. Post Properties, In633 F.3d 1136, 1140 (D.C. Cir. 2011)
Because tis Court found that ONE DC had organizational standing, it did not adOiéES
DC'’s associational standing argumeid. at 19. For the forthcoming reasons, the Caedches
a different conclusion at this post-discovery stage and concludes that ONE DC has not
established eithesrganizationastanding either for itself associational standing cehalf of
its members; accordingly, it grants Defendants’ motion for summary judgmeris aheim 1°
a. Organizational Standing

“The Supreme Court has held that standing to briRbglA claim is coextensive with
constitutional standing.’Nat'l Fair Hous. All., Inc. v. Prudential Ins. Co. of Ar208 F. Supp.
2d 46, 52 (D.D.C. 2002%xee alsdHavens Realty Corp. v. Colematb5 U.S. 363, 372 (1982).
As this Court explained iBorum | “[s]tanding based on an organization’s own injury—
‘organizational standing’'—requires an organization, ‘like an individual plaintiffh¢éevsactual
or threatened injury in fact that is fairly traceable to the alleged illegal actibhkaly to be
redressed by a favorable court decision.” 218 F. Supp. 3d at 19 (quedgngl Rights Ctr.633
F.3dat1138 (internal quotationsmitted. The alleged injury iflact must be concrete, as

opposed tda mere setback to [the organization’s] abstsadial interests."Equal RightCtr.,

19 Defendants alsarge the Court to issue an adverse inference due to ONE DC'’s
spoliation of evidence, Defs.” Mot. 52, which the Court previously addres&satum \ 332
F.R.D. at 49-50. For the reasons set forth below, such an inference is unndoessary
Defendants to prevail. The Court will address whether fees and costs assadiathis issue
are appropriate, as Defendants contsedDefs.” Mot. for Reasonable Att'y Fees & CodECF
No. 151,in a separate, forthcoming opinion.
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633 F.3d at 1138 (internal citations and quotations omitted). Althdaghdrganization’s
expenditure of resources on a lawsuit does not constitute an injury in fact atiticgstablish
standing,”the organizabn can show an injury in fact “if the defendant’s allegedly wrongful
action prompts an organization to ‘increase[ ] the resources [it] must devote tanpsogra
independent of its suit Id. (alterations in original) (quotin§pannv. Colonial Vill., Inc., 899
F.2d 24, 27 (D.C. Cir. 1990)). That said,an injury is‘selfinflicted as a result of the
organization’s own budgetary choice$é party cannot claim an injuig-fact as a result of the
defendant’s behavidr.Borum | 218 F. Supp. 3d at 19 (quotikgual Rights Ctr.633 F.3d at
1139 (internal quotations omitted)J.o assess whether an injury is seflicted and thus
insufficient to claim injury in fact, the court must determivieether the party “undertook the
expenditures in response to, and to counteract, the effects of the defealtizgpst
discrimination rather than in anticipation of litigatiorEqual Rights Ct;.633 F.3d at

1140. Thus, “[i]n the housing context, using resources for a program to counteracidaniese
discriminatory advertisement constitutes an adequate #mtigct, because it is used for the
practical purpose of responding to allegedly illegal activity, not to prépahigigation.” Borum

I, 218 F. Supp. 3d at 20 (cititgqual Rights Ctr, 633 F.3d at 1140see also Spani®99 F.2d at
27-29. Applying these principles Borum | this Court found that ONE DC had organizational
standingio maintain its cause of actio218 F. Supp. 3d at 20. The Court did not address the
guestion to which this Court next turns: ONE 'B&tanding to bring its discriminatory

statements claipspecifically
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Here,Defendants makevo primary points in support of themrgumenthat ONE DC
lacks organizational standing to pursue this cl#infirst, Defendants allege that ONE DC did
not come to Brookland Manor with a pubhltndedpurpose, but rather “sought to use
Brookland Manor as a revenue source, both by charging fees to the tenants” for carofeise
private developments into tenant cooperatives and “by using its work there asrai$imgl-
opportunity.” Defs.” Mot. 49see also idat 56-51 (discussing how ONE DC has referenced
Brookland Manor work to raise fundskecond, Defendantontend that ONE DC did not need
to divert resources from other projects to support its work at Brookland Mdnatr 5152, but
rather ‘thoseto get involved in Brookland Manor” and made the “budgetary choice . . . to
allocate earmasd resources to py@anned activities” at the compleRefs.” Reply 22-23
(emphasis in original)

A bit of background is in order to situate gmgumentsand evidencéhat Plaintiffs
present in an attempt to rebut Defendants’ arguments. Although thespharacterize exactly
how ONE DC became involved in the Brookland Manor neighborkidéetently, they seemto
agree that the organization was invited to the site by a third feactynsult withand educate
Brookland Manor tenants. Pls.” ResponsBéfs.” SUMF 30. Defendants allege that
“somebody c[a]me to ONE DC to get ONE DC involved in the Brookland Manor development”
by “fighting the redevelopment” through tenant organization and “education” rongehe

Tenant Opportunity to Purchase AEOPA). Defs.” SMF 5&alteration in originalquoting

20 The Court notes that both parties unhelpfully tend to discuss organizational standing
without much specificity as to whether the asserted arguments and suppottiagjdhegations
speak to Plaintiffs’ disparate impact claim, discriminatory statements claimttoclaons. In
parsing the parties’ filings, the Court endeavors, to the extent possible, to pinpairguirents
that are specific to thidaim. SeeTown ofChesterN.Y, 137 S. Ctatl650 (quotinddavis,554
U.S.at 734, 737 émphasizing that a plaintiff must establish standing with respect to each claim
for relief).
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Dep. of ONE DC 30(b)(6) Corp. Designee Dominic Moulden (“Moulden Dep.”) 61:09-12, ECF
No. 143-3) Plaintiffs dispute the statement that they wiegkting the redevelopment at the
start; ratherthe BM/BV RA “and its attorney sought ONE DC'’s assistance doing eduacati
around tenant ownership” because the proposed redevelopment might “trigger the isuance
[TOPA] notices.” Pls.” Response to Defs.” SUMF 30 (citing Moulden Dep. 61:19B24}. of
Dominic Moulden 11 12-13, ECF No. 165-57; Dep. of Rosemary Ndubuizu 19:17-20:4, ECF
No. 165-18)see alsdPls.” Opp’n 45—-46 (describing ONE DC'’s initial involvement at Brookland
Manor in 2014 at the request of the BM/BW RA and its attorn€y).ONE DC5 account, then,
the discriminatory statements at issue here created a “concrete injury . . elibegusere at
loggerheads with ONE DC’s misskattiven work.” Pls.” Opp’n 43. To respond to the
statements, ONE DC needédd tivert resourceaway fromeducating the BBV RA about
communal forms of ownership to increasing efforts to strengthen the BM/B¥ Réspond to
the redevelopment, organizing legal clinics, and conducting crisis counselegjdent families
concerned about their possible ananiment displacemerit.ld. at 44.

A close read of the Circuit’s disposition$pann 899 F.2d at 2731,reveals why
Plaintiffs’ claim falters on injuryn fact grounds. Th&8panncourt addressed the safdA

provisiorf! that isat issue here-42 U.S.C. § 3604(c)—and found that the plaintiffs (a black

21 The Court mentions only the FHA here and throughout the following analysis becaus
“District of Columbia courts interpreting the DCHRA *have generally labjter guidance] to
cases from the federal courts” arising under federal civil rights statuféatbeckv. Vital
Signs,Inc., 116 F.3d 588, 591 (D.C. Cir. 1997) (quotBgnefitsCommunication Corpu.
Klieforth, 642 A.2d 1299, 1301-02 (D.C. 1994)). And as Defendants point out and Plaintiffs at
no point contest, “Courts interpreting the discriminatory statement provisions Bi€. Human
Rights Act have interpreted them in the same way as” the parallel FHAiproviefs.” Mot.
46 n.17 (citingAdus-Sabur v. Hope Village, In@21 F. Supp. 3d 3, 1617 (D.D.C. 2016yual
Rights Ctr. v. SCF MgmiLLC, No 2014 CA004800 B, 2016 WL 8604491, at *3 (D.C. Super.
Ct. Aug. 3, 2016)). Thus, the Court addresses these discrete statutory causes of attteim toge
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resident of the District of Columbia and two non-profit corporations focused on equal housing
opportunity)had establishenhjury in fact sufficient to survive a motion to dismisgith
discriminatory advertising clairff. Id. In Spanntheorganizationaplaintiffs submitted detailed
affidavits to the district court thatstablished how the advertising at is§ogacts adversely on
the organizations’ real estate testing programdting as a steering method which discourages
black home buyers and renters before they ever reach a particular complextatiecetse
[organizations] to broaden the scope of [their] efforts in order to reach all &drms
discriminatory housing practis€ Id. at 28 (quotation marks aivtternal citations omitted

Based on these factual allegations, $ipanncourt found that the alleged “drain[s] on the
organization[s’] resources” were “no less palpable or specific than theempasserted by the
organizational plaintiff infHavens Realty Corp. v. Colemd®2 S. Ct. 1114 (1982)].I1d.
(alterations in original) (internal quotation marks omittepjotingHavens 455 U.S. at 363)
(citing Saundery. GeneralServiceLorp, 659 F. Supp. 1042, 1052 (E.D. Va. 1987¥rific

Legal Foundatiorv. Goyan 664 F.2d 1221 (4th Cir. 1981)).h@ plaintiffsthusclaimed more

than mere “psychic|[] injur[y] by witnessing noncompliance with[fdA].” 1d. at 29 (citations
omitted). Becase the plaintiffs not only “adequately asserted depletion of resources,”dut als
established that this injury wafairly traceable to the alleged racialpyeferential advertising

and likely to be redressed by coeortlered declaratory relief,” the plaifih organizations had

Any reference only to the FHA should be taken to reference by implichtqgparallel DCHRA
provision, unless otherwise stated.

22 Because § 3604(c) makes unlawful any “notice, statement, or advertisemefdfishat
within its provisionsand because the parties at no point argue that here is a distinction between
these forms of communication, the Court proceeds here on the assumption that there is no
meaningful difference between discriminatory statement sléike the ons thatPlaintiffs press
and a discriminatory advertising claim like the on&pann
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organizational standing to pursue their clailth. However, thé&Spanncourt also cautioned that
success at trial on this clawould requirethe plaintiffs to providdurther (1)“proof that
defendants violated the Adte.,that to areasonable reader the natural interpretation of
defendants[statements] . .is that they indicate a preferericen the basis of the protected
category‘or an intention to make suchpaeference” and (3)roof “that this violation actually
caused them to expend resources or to suffer some other concrete ifguag29-30 (quoting
Saunders659 F. Suppat 1058 (citing Raginv. Steiner,Clateman and\ssocs.714 F. Supp.
709, 713 (S.D.N.Y. 1989)).

Applying these principles to thsase ONE DC’ssubmissions fall short. To be sure,
ONE DCdoes not need to provide evidence at the summary judgtagethat would be bullet-
proof at trial. BUONE DCdoes need tpoint to specific facts in the record that reveal a
genuine issue thas suitable for triglseeCelotex 477 U.S. at 324, and “on which the jury could
reasonably find for the plaintiff Anderson477 U.S. at 252. And at the summary judgment
stage, the [claimant] can no longer rest fthe pleading stage’shere allegations, but must set
forth by affidavit or other evidence specific facts, which for purposes auimenaryjudgment
motion will be taken to be true.United States v. Seventeen Thousand Nine Hundred Dollars
($17,900.00) in United States Currer(17,900.00 in U.S. Currengy859 F.3d 1085, 1090
(D.C. Cir. 2017) (internal quotation marks omitted) (quotingan, 504 U.S. at 561 see also
Fed. R. Civ. P. 56(e).

Here,the fundamental problefor ONE DC is that ihever points to specifievidence
that establishes hothe alleged discriminatory statemenéstuallycaused them to expend
resources or to suffer some other concrete injuBpann 899 F.2d at 30Plaintiffs attempt to

rebut Defendants by pointing to the deposition of Dominic Moulden, ONE DC’s Rule 30(b)(6)

25



corporate designee, to establish that the organization first became involvecf€idEsDC
was asked to strengthen the BM/BV RA and responldeaedevelopment.Pls.” Opp’'n 45
(citing Moulden Dep.).On Plaintiffs’ account, this initial involvement was distinct from the
later steps that ONE DC needed to take when it learned of the potential displackEtdenens
of longtime District residats, . . . thus putting the redevelopment plan in direct conflict with
ONE DC'’s mission.”ld.; see alsad. at50 (discussing ONE DC'’s initial reticence to litigate,
until February 2016).

What is missingthough,is any evidence that connecfp any of ONE DC'’s specific
education, counseling, or advocacy efforts to Defendafiegjed discriminatorgtatements.
Plaintiffs’ complaint alleges only that it was “forced to reallocate signifigaahtial resources
and man power to community organizing and training efforts intended to empower Brookland
Manor residents.”Am. Compl. 1 170, 178. As the Court just noted, these bare allegations are
insufficient at the summary judgment stage of litigati@ee $7,900.00 in U.SCurrency 859
F.3dat 1090. The closesthatONE DC comes to providing further detail concerning the specific
discriminatory statements at issue is in the testimony of its 30(b)(6) depdre Moulden. See
Moulden Dep.Therein, Mr. Moulden states that Defendants’ statesnare discriminatory
because characterizing larger units as inconsistent “with the creatiombodiat, new
community” is a “direct attack on family status, on family size and actuadsepving the
culture of the people that [ONE DC] work[s] with in D.Ad. at206.3—-10. Mr. Moulden also
testifies that the injury “comes from the idea of the statement which is that ‘ndwibrant’
does not include the people that live [at Brookland Manor now] and the other people that w
work with.” 1d. at207.6-9. In order to comd with the effects of these statements, ONE DC

states that it had to “conduct][] crisis counseling of resident families cocaboet their
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possible and imminent displacements” and to “incij¢af®orts to strengthen the RA so it could
more effectivelyrespond to the redevelopment.” Pls.” Response to Defs.” SUMF 74.

But none of these conclusaagsertionsstanding alone, provides evidentiary support
concerninghespecific outlay of resourcés contend with discriminatory statementadeed,
Defendants press this very point in moving for summary judgmen(.Plaintiffs provide no
citation to support this statement.8ge alsdefs.” Mot. 45 (arguing that ONE DC has not
identified any hem to the organization as a result of the discriminatory statejnehidefs.’

Reply 24 (contending that ONE DC lacks organizational standing, in general, biécause
“presents no evidence that it spent money dealing with” discrimination ag@ambses through

the elimination of four- and five-bedroom unit$laintiffs’ omission is fatal to their claim:

without pointing tospecific facts in the record that reveal a genuine issue that is suitablalfor tri
seeCelotex 477 U.S. at 324, this Court cannot say that ONE DC has made a sufficient showing
to survive Defendants’ motion for summary judgment.

Moreover, even without focusing on a lack of evidence (though that is indeed what the
law requires), at a more general level, therenmgssing link between the specific investments
alleged here and the discriminatory statements. Beyond the fact that teméstest . . . were at
loggerheads with ONE DC'’s misskattiven work,” how, exactly, did these statements
themselves “force[] ONE DC to redirect its resources to counteract the]ir] ifapBts.” Opp’n
43-44. Plaintiffs never say anything mote substantiate this bare allegation, instead directing
the Court to their general argument concerning ONE DC'’s organizationalrggailiat 44.
Without more, and especially without any declarations or other testimony fromDQNE
members or other Brookland Manor residents concerning the impact of the statemthem,

the Court can only speculate about the relationship between the discriminatenyents and
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ONE DC's diversion of resources to “educat[e] the BM/BV RA about communal forms of
ownership,” its “efforts to strengthen the BM/BV RA to respond,” or its “orgatif] of legal
clinics” and “crisis counseling of resident families conceraledut their possible and imminent
displacement.”ld. This is not enough to survive summary judgment.

A comparison t@pannmagainunderscores what is missing here. In the context of racially
discriminatory advertisements, tBpanncourtsuggested that the plaintiff organizations might
show injury by, for instance, “prov[ing] that the [allegedly discriminatory] dtsements
discouraged potential minority home buyers from attempting to buy homes atatefnd
developments and forced the organizations to spend funds informing minority home buyers that
the homes are in fact available to therSpann 899 F.2cat30. Only with this sort ofurther
showing could the plaintiffs establisat a later stage of trigdhat they were entitled tgo further
with their discriminatory statements claird. at 29. Here, Plaintiffs have not matie
requisite furtheshowing because they have not providagievidence to connect the dots
between the allegedly discriminatory statements, the impaahynesidents of the community,
and the subsequent alleged outlay of resources. Nor, as the Court just discussedy have the
submitted any other specific evidence at all concerning this claim. ThusDONtas not
carried its burden to provide evidence that would permit a reasonable juror to concluie that
alleged violatior—the three discriminatory statement$actuallycaused them to expend
resources or to suffer some other concrete injuBpann 899 F.2dat 30 (citations omitted).
Accordingly, Plantiffs have failed to establisbrganizational standing to bring ONE DC'’s

discriminatory statements claim.
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b. Associational Standing

ONE DC's associational standing argument fares no bé#er. an organization to sue
on behalf of its members through ‘associational standinigyust show that (1)its members
would otherwise have standing to sue in their own rigBj, the interests it seeks to protect are
germane to the organization’s pusgdand (3) neither the claim asserted nor the relief
requested requires the participation of individual members in the lawsBarim | 218 F.
Supp. 3d at 19 (quotingnited Food & Commercial Workers Union Local 751 v. Brown Grp.,
Inc., 517 U.S. 544, 553 (1996 kee alsdHunt v. Wash. State Apple Advert. Comm32 U.S.
333, 343 (1977). But ONE DC makes none of these showings for a very straightforward reason:
ONE DC never speaks to associational standing with respect to the discnigngtatements
claim at all. In fact, all of ONE DC’s arguments concerning associational standing oenter
allegations thathe redevelopment “would harm [ONE DC membéngjvayof displacement
and an inability to find other suitable housing if forced to leave their communitissQBp’n
53, creating a “discriminatory impact” on “loimcome resident familiesjt. at 54, including
ONE DC membersin short, ONE DC at no point so much as mentions the discriminatory
statements at issue the context of developing its associational standing argument. Without
more, though, to indicate how ONE DC is endeavoring to proceed on behalf of particular
identified members for this claim, the Court is left guessing on central mattersssubletaer
ONE DC’s members would have standing in their own right ottiedreheir participation is
required to pursue the relief requested.

With respect to the requested relief, moreo&fendants maintain that ONE DC'’s
associational standing argument fails, without distinguishing between thienthistory impact

and disciminatory statements claims, becatifee lawsuit seeks compensatory damages that
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cannot be awarded without the participation of [ONE DC’s] membédsfs.’ Mot. 54. More
specifically, because the complaint itself seeks damages to the extent adtptize FHA and
DCHRA, seeAm. Compl. 35, and because ONE DC at no point addresses why the involvement
of individual members is not required to pursue this claim for damages, Defendantbairtes t
organization’s associational standing theory must faédfs.” Mot. 54 (citing Telecomms.

Research & Action Ctr. on Behalf of Checknoff v. Allnet Commc’n Servs 806cE.2d 1093,

1095 (D.C. Cir. 1986) (“[F]ederal courts have consistently rejected aseocasertions of

standing to seek monetary, as distinguished from injunctive or declarat@fyprebehalf of the

organizations members.”)).

Although the Court agrees with Defendants that ONE DC at no point discusses damages
for the reasons previously articulatéte Court declines to enter judgnieoncerning ONE
DC'’s overall associational standifay all of its claims Turning to the specific discriminatory
statements claim at issube Court disagrees that the failure to address danmdepositive in
the manner that Defendants appear seds Defendants’ argument risks conflating an element
of the claim with the form of relief available to a meritorious plaintiff in a discriminatory
statemerdclaim. It is true that[t]he successful plaintiff in an action under 42 U.S.C.A. 8
3604(c) may be granted various types of relief,” includimigr alia, an award of compensatory
damages t¢a]n equal housing opportunity organization . . . for the impairment of its objectives
and diversion of its resources caused by the defersdhistriminatory advertisements.”
William H. Danne, Jr.Validity, Construction, and Application of 8 804(c) of Civil Rights Act of
1968 (Fair Housing Act) (42 U.S.C.A. § 3604(c)) Prohibiting Discriminatory Notice, Stateme
or Advertisement With Respeat3ale or Rental of Dwellind42 A.L.R. Fed. 1 (199§titing

Saunders659 F. Supp. 10423eeSpann 899 F.2dat 26 (addressing standing of organizational
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plaintiffs who pursued both compensatory and injunctive relief pursuant to FHA § 3604(c)). But
the availability of such forms of relief does not mean toapensatorgamages arersecessary
element of the claimSee Mayers v. Ridle$65 F.2d 630 (D.C. Cir. 1972) (addressing suit for
declaratory and injunctive relief pursuant to FHA § 3604(c)).

Here,ONE DC's briefs asserting associational standing state only that thezatgam
“seeks injunctive relief for . . . discriminatory statements claims on behalfrokitsbers and
their minor children who reside in units targeted for eliminatid?l$.” Opp’n 54.The
organization indeed says nothing at all about damages, just as Defendants neae, GISE
DC contends that it can stand in for its members with respect to the claim for irgumediey
because its “claims are -@xtensive with the claims of da members and accordingly rely on
common issues, including ‘whether th[e] redevelopment will have a disparate inagadton
familial status.” Id. (quotingBorum II, 324 F.R.D. 1 at 16)Yet, as this assertion itself
indicates, ONE DC never says arigitinto (1) establish how its interests areextensive with its
organizational member@s opposed to a nodecertified class) or (2pdicate whythe
participation of its members is not necessary for the relief requested sp#ttdo this specific
clam. Accordingly, ONE DC again fails to sustain its claim of associational standingmyth
specificity, and cannot carry its burden to establish standieg okeo, Inc. v. Robind 36 S.
Ct. 1540, 1547 (2016as revisedMay 24, 2016])citing FW/PBS Inc. v. Dallas 493 U.S. 215,
231 (1990) (“The plaintiff, as the party invoking federal jurisdiction, bears the burden of

establishinfstanding)
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Thus, the Court finds that ONE DC has not established standing to pursue its

discriminatory statements claim and grants summary judgment on this claim as a nawie? of
C. Motions to File Under Seal

One final procedural matter remaihsith parties have moved to file a number of
documents under seal, citing privacy interests in confidential inform#tiGeeDefs.’
UnopposedMot. Leave to File DocdJnder Seal, ECF No. 14Befs.” Mot. Leave to File Ex.
Relating to Mot. to Exclude Expert Test. of Andrew Beveridgéeler SealECF No. 147Defs.’
Mot. Leave to File Exs. Relating to Mot. to Exclude Expert Test. of Jonathanl8tden Seal
ECF No. 150PIs.” Mot. Leave to File Under Seal Pls.” Mem. Opp’n Defs.” Mgdimm J. &
Materials in SuppThereof, ECF No. 16%Is.” Mot. Leave to File Under Seal Pls.” Mem. Opp’n
Defs.” Mot. to Exclude Expert Test. of Andrew Beveridge & Exs. in Supp. Thereof NeCF
166, PIs.” Mot. Leave to File Under Seal Pls.’ Errata & Corrected Mem. P. & A. in Opp’n t
Defs.” Mot. Summ. J., ECF No. 17@efs.” Mot. Leave to Fil®ocuments Under Seal, ECF No.
175.

All motions for leave to file under seal are unopposed. All of the underlying documents

include information that the parties designated as confidential pursuantGouté December

23 Because it reaches this conclusion, the Court need not address, and reaches no
conclusion regarding, the parties’ arguments concerning the merits of theuhiatory
statements cim, including whether or not the statements fall within the scope of the relevant
statutory provisions or how an “ordinary reader” would construe them.

24 Plaintiffs have also submitted an unopposed motion for leave to file under seal certain
other mateals associated with the partieg'spective motions for attorneys’ fees and coSte
Pls.” Mot. Leave to File Under Seal Ex. in Supp. of Plaintiffs’ Mot. for Attyse$and Costs,
ECF No. 154, PlIs.” Mot. Leave to File Under Seal Exs. 1 and 2 in Supp. of Pl. ONE DC’s Opp’'n
Defs.” Mot. Attys.” Fees and Costs, ECF No. 156. The Court will address these pendomgsmot
in a forthcoming opinion, along with its resolution of the parties’ motions for feesositsl Eee
Defs.” Mot. Reasonable Attys.” Fees@osts, ECF No. 15PIs.” Mot. Reasonable Attys.” Fees
& Costs, ECF No. 153.
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15, 2016 Protective Order=CF No. 36, and all involve significant paicy interestshat
outweigh the need for public accesee Hardaway v. D.C. Hous. Ayt@43 F.3d 973, 980
(D.C. Cir. 2016).Accordingly, the Court grants the aboveferenced motions for leave to file
under seal.
V. CONCLUSION

For the foregoingeasonspPefendants’ motion for summary judgmenGRANTED;
Plaintiffs’ motion for voluntary dismissal GRANTED IN PART ; Plaintiffs’ motions for leave
to file under seal alRANTED ; Defendantsmotions for leave to file under seal are
GRANTED; Defendants’ motions to exclude expert testimonyDE®IED as moot; and
Defendantsmotion for extesion of time iSDENIED as moot® An order consistent with this

Memorandum Opinion is separately and contemporaneously issued.

Dated: March 30, 2020 RUDOLPH CONTRERAS
United States District Judge

25 Although Defendant requests a hearing and oral argument concerning egitsral
pending motions, the allowance of oral hearings is “within the discretion of the’'ChGvR
7(f). Because the partiewiritten briefingsare sufficient to resolve the instant motions, the Court
declines to conduct oral hearings.
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