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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BARRY AHURUONYE,
Plaintiff,
Civil Action No. 16-176{RBW)

UNITED STATES DEPARTMENT OF
INTERIOR, et al,

Defendant.
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MEMORANDUM OPINION

Barry Ahuruonye,lte pro seplaintiff, brings this civil action againghe defendantshe
United Sates Department of Interior (“Department of Interiothe Merit Systems Protection
Board(“MSPB”), the Unitd States Department of Justiaedmultiple employees of the
Department of Interigrassertingiolations of variougmploymentand criminalaws, the
Privacy Act,the First andFifth Amendmentso the United States Constituticime Declaratory
Judgment Act, the All Writs Acendthe Administratie Procedure Adthe“*APA”) . See
generallyConsolidatedComplaints Case No. 1@v-1767; Case No. 16v-2028; Case No.
17-cv-284 (“Compl.”), ECF No. 30Currentlypending before the Couatethe Defendarst
Motion to Dismiss the Consolidated Complaiat f.ack of Subject[-]Matter Jurisdiction and for
Failure to State a ClaiifiDefs.” Mot.”), ECF No. 36, the plaintiff's Motion for Preliminary
Injunction Relief (“Pl.’s Mot.”), ECF No. 35, the Plaintiff['s] Motion for Saimns Under
Federal Rule 11 for Patia K. McBridd’] Fraud (“Pl.’s Sanctions Mot.”), ECF No. 44, and the

Plaintiff[']s Response Motion for Sanctions and Striking Out a Fraudulent EG&][R6 & 41
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(“Pl.’s Sanctions Reply”), ECF No. 49. Upon consideration of the parties’ submisshens,
Court concludes for the following reasons that it mushgjn part and deny in pattie
defendantsmotionto dismiss and deny theghtiff’'s motion for preliminaryinjunctiverelief,
motion for sanctions, and motion to strike.
. BACKGROUND 2

In Decenber 2011, the plaintifitiasappointed ta GS12 Grants Management
Specialistposition”with the United States Fish and Wildlife Service, an agevittyin the
Department of InteriorDefs.” Mot,, Exhibit (“Ex.”) 1 (Initial Decision(Feb. 5, 2016)at2. “In
November[] 2012, the [plaintiff] filed a complaint with the Department of Interiic©of
Inspector General [ ], alleging that his supervisor, Penny Bartniekighged in illegal grant
awards . .. ."ld. “Shortly after the [plaintiff] filed [hat] complaint][ ] Bartnicki proposed the
[plaintiff's] termination as a probationary employedd. On April 15, 2013, the plaintiff and
the Department of Interior “settled the [plaintiff’'s]@aal of [his] removal [ ], anthe[plaintiff]
was reinstated.’ld. After his reinstatement, the plaintiff “raised numerous claims against the
[Department of Interior] and [ ] Bartnicki, alleging whistleblowing retaliatmal
discrimination.” Id.; see alsad. at 3-4 (listing various adverse employment actithvad the
plaintiff appealed to the MSPB, including the issuance of a letter of raptirpaorperformance

reviews, and wageicrease deniaJs On March 26, 2015, the plaintiff was issued a notice of

! In addition to the filings already identified, the Court considered the foltpaithmissions in rendering its
decision: (1) the Plaintiff['s] Motion to Deny the Defendants[’] MottonDismiss the Consolidated [Comipig
(“Pl.’s Opp’'n”); (2) the Reply in Support of Defendants’ Motion to Dissrand Opposition to Plaintiff's Motion for
Sanctions (“Defs.’ Reply”); (3) the Defendants’ Opposition to Rikfi;nMotion for Injunctive Relief (“Defs.’
Opp’n”); and (4) the Plaintiff(']s Response to Defendants['] OppositiNotion for Preliminary Injunction Under
Rule 60(b) (“Pl.’s Reply").

2 Because the plaintiff did not include a statement of facts in his Gdaisal Complaint, and because the facts that
give rise to ths case are not entirely ascertainable from the plaintiff's Consolidategl&ioinsee generally

Compl., the majority of théollowing facts are taken from the MSPB’s initial decision issued on February 5, 2016
seeDefs.” Mot., Exhibit (“Ex.”) 1 (InitialDecision (Feb. 5, 2015)
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proposed removaseeid. at 4, and his employment wasminated thereafter.

Prior to and in conjunctrowith the filing of his cases this district, the plaintiff has
filed various actions with the MSPB, the Equal Employment Opportunity Commissmtha
Federal Circuit seeking review of allegedlywatse employment action§eeDefs.” Mot. at 4-
12. The plaintiff now seeks judicial review of the MSPB’s decisions on his advepseyemant
action appealslong with asserting additional claims for allegedstitutional and statutory
violations. See generallompl.

. STANDARDS OF REVIEW
A. Motion to DismissUnder Rule 12(b)(1)

“Federaldistrict] courts are courts of limited jurisdictiérKokkonen v. Guardian Life

Ins. Co., 511 U.S. 375, 377 (1994), and “[a] motion for dismissal under [Federal RuNd of C

Procedure] 12(b)(1) ‘presents a threshold challenge to the court’s jurisdictidh Morrow v.

United States723 F. Supp. 2d 71, 75 (D.D.C. 2010) (Walton, J.) (qudiiagse v. Sessions

835 F.2d 902, 906 (D.C. Cir. 1987)). Thus, a districtritisuwbligated to dismiss a claim if it
“lack[s] . . . subjecmatter jurisdiction[.]” Fed. R. Civ. P. 12(b)(1)Because “itis . . presumed
that a cause lies outside [a federal court’s] limited jurisdictifioRkonen, 511 U.S. at 377, the

plaintiff bears the burden of establishing by a preponderance of the evidahaealisirict court

has subjeematter jurisdictionseeLujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992).
In deciding a motion to dismiss based upon lack of subjatter jurisdidbn, adistrict

“court need not limit itself to the allegations of the complai@rand Lodge of the Fraternal

Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 14 (D.D.C. 20B&ather, “a court may consider

such materials outside the pleadings as itrdeappropriate to resolve the question [of] whether

it has jurisdiction to heahe case.”Scolaro v. D.C. Bd. of Elections & Ethics, 104 F. Supp. 2d




18, 22 (D.D.C. 2000kee als@erome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C.

Cir. 2005). Additionally, a district court must “assume the truth of all material factual
allegations in the complaint and ‘construe the complaint liberally, grantiapdtaintiff the

benefit of all inferences that can be derived from the facts alleg@dr”” Na'l Ins. Co. v. EDIC,

642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir.

2005)). However, “the [p]laintiff's factual allegations in the complaint . . . will bdaser
scrutiny in resolving a 12(b)(1) motidhan resolving a 12(b)(6) motion for failure to state a
claim.” Grand Lodge185 F. Supp. 2d at 13—{ditation and internal quotation marks omitted)
B. Motion for Preliminary Injunction

A preliminary injunctiorfis an extraordinary remedy that should be granted only when
the party seeking the relief, by a clear showing, carries the burden cdgpensu Chaplaincy of

Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006) (internal quotation marks

and citation omitted).Therefore,[t|he power to issue a preliminary injunction, especially a

mandatory one, should be sparingly exercised.” Dorfmann v. Boozer, 414 F.2d 1168, 1173

(D.C. Cir. 1969) (internal quotation marks omittet¥ plaintiff seeking a preliminary
injunction must establish [That he is likely to succeexh the merits, [2] that he is likely to

suffer irreparabléarm in the absence of preliminary relief, {Bhtthe balance of equities tips in

his favor, and [4] that an injunction is in the public intereStierely v. Sebelsj 644 F.3d 388,

392 (D.C. Cir. 2011) (alterations in original) (quoting Winter v. Nat. Res. Def. Coumxil 555

U.S. 7, 20 (2008)).
C. Motion for Sanctions
“[FederalCivil Procedure] Rule 11 sanctions may be imposed where a party files a

pleading, motion[,] or other paper with the court for an improper purpose, that is unwarsanted b



existing law, [ ] that is lacking evidentiary support,” Henok v. Chase HomelKi@, 926 F.

Supp. 2d 100, 104 (D.D.C. 2013) (citing Fed. R. Civ. P. 11()@)p)-or that $ not “reasonably
based on belief or a lack of information,” Fed. R. Civ. P. 11(b)(4). “Rule 11 sanctioms are a
extreme punishment for filing pleadings that frustrate judicial proceedifigrexvn v. FBI, 873

F. Supp. 2d 388, 408 (D.D.C. 2012) (quoting8¥erman v. Rodackdéyo. 06€v-1005 (RWR),

2007 WL 2071649, at *7 (D.D.C. July 18, 2007)). Although “the district court is accorded wide

discretion’ in determining whether sanctions are appropriate,” Gomez go#\rd@05 F. Supp.

2d 21, 23 n.2 (D.D.C. 2010) (quoting Westmoreland v. CBS, Inc., 770 F.2d 1168, 1174 (D.C.

Cir. 1985)), the test “under Rule 11 is an objective one: that is, whether a reasonabje inquir
would have revealed that there was no basis in law or fact for the assertetl $leam, vRosa

Mexicano, D.C., LLC, 496 F. Supp. 2d 93, 100 (D.D.C. 2007) (quoting Reynolds v. U.S. Capitol

Police Bd, 357 F. Supp. 2d 19, 23 (D.D.C. 2004)).
D. Motion to Strike
“Motions to strike aredrastic remed[ies] that courts disfavamd the ‘decision to grant

or deny a motion to strike is vested in the trial judge’s sound discretion.” Riddick andoll

134 F. Supp. 3d 281, 285 (D.D.C. 2015) (quoting U.S. ex rel. Landis v. Tailwind Sports Corp.,

308 F.R.D. 1 (D.D.C. 2015)). A court, either on its own volition or by a moving panty “
strike from a pleading an[ynsufficient defense or any redundant, immaterial, impertjrent
scandalous matter.” Fed. R. Civ. P. 12(f). Rule 12(f) itself does not require thegsriki
prejudicial matters, and althgh courts disfavor motions to strike, courts have granted such
motions, but only upon a showing that parts of a pleading “are prejudicial or scandalous.”

Nwachukwu v. Rooney, 362 F. Supp. 2d 183, 190 (D.D.C. 2005). Howabsent a ‘strong

reason for saoing,’ courts will generally ‘not tamper with pleadingsld. (quoting_Lipsky v.



Commonwealth United Corp., 551 F.2d 887, 893 (2d Cir. 1976)).

. ANALYSIS

A. The Plaintiff’'s Motion to Strike

In his reply in support of his motion for sanctions, the piiirequests that this Court
strikefrom the recordoth the defendants’ motion to dismiss @Gbnsolidated Complaint and
their opposition to his motion for preliminary injunctive reli€eePl.’s Sanctions Reply at 1, 3.
The plaintiff argueshat suclrelief is warranted becausige defendants’ motion to dismiss is
“grounded and anchored on fraudgeid. at 1, and because the defendants purportedly refused
to serve hinwith a copy of their opposition to his motion for preliminary injunctive relie¢ s
id. at 3. For the following reasons, the Court denies the plaintiff’'s motion to strike.

Initially, the Court notethat“motions to strike only apply to pleadingsNwachukwy
362 F. Supp. 2d at 198ee alsd~ed. R. Civ. P. 12(f) (providing thatcaurt “may strikefrom a
pleading certain matters (emphasis added)Pleadings’ are defined in Federal Rule of Civil
Procedure 7(a) as various iterations of complaints, answers[,] and replssviers], and tlhe
definitions contained in Rule 7 do not admit motions to dismiss [or replies in support of motions]

as ‘pleadings.””Burford v. Yellen, 246 F. Supp. 3d 161, 182 (D.D.C. 20%&& alsddenok v.

Chase Home FipLLC, 925 F. Supp. 2d 46, 52-53 (D.D.C. 2013) (holding that “motions,

affidavits, briefs, and other documents [are] outside of the pleadings and are ect &ubging
stricken” (alteration in original) (citation and internal quotation marks omittéijys, the

plaintiff’'s motion to strike isnot directed at pleadingisat are subjedo being stricken under

Rule 12(f). SeePl.’s Sanctions Reply at 1, 3 (seeking to strike the defendants’ motion to dismiss
and their opposition to his motion for preliminary injunctiegaf).

Nonetheless, even if the defendants’ motion to dismiss or their opposition to the



plaintiff's motion for preliminary injunctive relief were subject to Rule 12(f), gkeentiff's

motion to strike would stilprovide no independent basis for striking these submissibes.
Burford, 246 F. Supp. 3d at 182.eardinghe defendants’ motion to dismiss, the plaintiff's
motion to strike is largely duplicative of his opposition to the defendants’ motionmsdjs
wherein the plaintiff claims that counsel for the defendants made fraudeggentations in

their motion to dismissCompare Pl.’s Sanctions RepWith Pl.’s Opp’'n. However, these
purportedly fraudulent representatiosse, e.qg.Pl.’s Sanctions Reply at 16 (claiming that
counsel for the defendants misrepresented the facts when she argued tlatrthde€s not

have jurisdiction over MSPB final decisions regarding nmored case appealsgre simply legal
arguments that this Courhds relevanto its evaluation of the plaintiff's claimrendarenot false

or fictitious,seeFed. R. Civ. P. 12(f) (permitting a court to strike “an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter”). Additiomally respect tahe
plaintiff's request to strike from the record the defendants’ opposition to his motion for
preliminary injunctive reliebecause the defendants did not serve him a copy of that submission,
seePl.’s Sanctions Reply, ExB (E-mail from Barry Ahuruonye to Patricia McBride) (Sept. 22,
2017) (stating that counsel for the defendants failed to send him a copy of the opposition), the
Court is perplexed as how the plaintiff filed aesponse to the defendants’ opposition on
September 13, 2013ee generallPl.’s Reply, if he never received a copy as he alleges in his
e-mail on September 22, 2017. Accordingly, the Court denies the plaintiff’s motioikéo str

B. The Defendants’ Motion to Dismiss the Plaintiff's Consolidatd Complaint for Lack
of SubjectMatter Jurisdiction

Based on its review of the plaintiff’'s Consolidated Complastwell as the plaiiif's

other submissions regarding the pending motions, including his opposition to the defendants

motion to dismiss, the Court concludes tifnt plaintiffis primarily seeking judicial review of



the MSPB’s final decisiongn his appeals of several allegedly adverse personnel actions. See,
e.g, Pl.’s Opp’n at 27 (asserting that he “is entitled to relief under Rule 60(R)@)Mpl. at 24
(arguing that theévidence [ ] in these complaints that the defendants acted with reckless
disregard for the veragi of their allegations and adverse actions and falsified government
records wlere] provided to [the] MSPB”Specifically, the plaintiff seeks review of the
following MSPB’s final decisions: (1) the MSPB’s Initial Decision on Nobkeml7, 2016that
addressed his individual right of action appeals with the MSPB concerni@etretment’s
allegedly improper garnishments of his wages in 2013 and Bt 6lassification ofistime
and attendance reas in 2015, charge of $91.03 to recovenedical berfit overpayment, and
his proposed five-day suspension in 2Q8eeDefs.” Mot., Ex.2 (Initial Decision (Nov 17,
2016)) which became a final decisi@m December 22, 2018eeid., Ex. 5 (Federal Circuit
Opinion (June 8, 2017)) at 6; (2) tMSPB’s Find Order ofDecember 8, 2016, that addressed
the plaintiff's MSPB appealsf theDepartment’s denial of a withigrade increase in November
2014,anabsence without leavaharge theissuance of a letter of reprimand, an unsatisfactory
performance rating, k@ave restriction letter, a notice of proposed removal, and the allegedly
unlawful termination of hisnedical and employment benefiggeid., Ex. 3 Final Order(Dec.
8, 2016)) see alsad., Ex. 1 (Initial Decision (Feb. 5, 20163nd(3) the MSPB’s hal Order of
December 7, 2016@hat addressetthe plaintiff's MSPB appeal concerning the Department’s
termination of the plaintiff's employmerdeeid., Ex. 6 (Final Order (Dec. 7, 2016)), ECF No.
37-1.

Moreover the plaintiffalleges that theeadwerse personnel actions are also violations of
criminal and constitutiondhws and several statutory schemes, including the Privagyh&ct

APA, the Declaratory Judgment Act, and the All Writs.ABee e.g., Compl. at 1-3.



Additionally, the plaintiff &sets causes of actions relateditaudulent conductllegedly
committed by the defendandsiring the MSPB proces$ee, e.qg.id. at1-2, 20-21, 23-22.

The defendants contend that all of the plaintiff's claims should be dismissed based on the
Cout’s lack of subjecimatter jurisdiction.SeeDefs.” Mot. at 3—4. The Court will address each
of the defendants’ arguments in turn.

1. The Plaintiff's Criminal Claims

As to the criminal claims asserted by the plaintiff against the defendartgenerally
Compl.;see alsd”l.’s Opp’n at 53-56 (discussing the various criminal violations purportedly
committed by the defendants), the defendants argue that these claims shoulddsedidoe to
the Court’s lack of subjectatter jurisdiction because “private citizens lack Article Il standing
to bring claims under criminal statutes,” Defs.” Mot. at 19. The Court agrees.

It is well-settled that “a citizen lacks standing to contest the policies of the prosecuting
authority when he himself is neither prosecuted nor threatened with prosecutohfg’ @rivate
citizen lacks a judicially cognizable interest in the prosecution or nonprosecutontoger.”

Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973). And contrary to the plaintiff's contention,

seePl.’s Opp’n at 53 (asserting that the “prosecution of the defendants for their crimimalsacti
[is] at the discretion of the [C]ourt,” and that he “is entitled to the requisite ecomoich
financial damage as a victim of [their] criminal conduct”), “[tjhe poteedecide when to

investigate, and when to prosecute, lies at the core of the Executive’s dutyddlseéithful

execution of the lawsCmty. for Creative Noniolence v. Pierce786 F.2d 1199, 1201 (D.C.

Cir. 1986). Accordingly, the plaintiff cannot pursue criminal claims against feadtnts, and

3In the Court’s view, the plaintifieitherassers separate causes of action under Title afithe Whistleblower
Protection Enhancement Act (“WPEA”) of 2012 fbe alleged adverse actionSee generallfompl. Rather, he
contendghat he allegeavhistleblowerreprisal, and at times discrimination, at the administrative level in suppo
his proposition that the Court has jurisdiction to review the MSPB's fimg@bkibns on his mixedase appealsSee
generallyPl.’s Oppn (arguing that the Court has jurisdiction over MSPB'’s decisiomsixéd-case appeals)

9



the Court must therefore grant this aspect of the defendants’ motion and dismissddahasdor
lack of subjecimatter jurisdiction.

2. The Plaintiff's Constitutional Claims

In his consolidated Complaint,dlplaintiff asserts that the defendants’ actions violated
therights granted to him by théirst and Fifth Amendments of the United States Constitution.
See e.g.Compl. at 3, 5, 7 (alleging constitutional violations based on the employment actions
takenagainst him). The defendants contend that the “[p]laintiff's constitutionat€lshould be
dismissed[] because . . . federal employees do not have any constitutionalrpgivtatéaction
to challenge issues arising from their employment.” Defs.’. [dibl5. The Court agrees,
because “[t]he Title VIl remedy declared exclusive for federal empldydleging claims of

discrimination in their federal employment by the Supreme CouBrown v. GSAprecludes

actions against federal officials for allebeonstitutional violations as well as actions under other

federal legislation.”Kizas v. Webster707 F.2d 524, 542 (D.C. Cir. 1983ge als&ing v.

Holder, 941 F. Supp. 2d 83, 92 (D.D.C. 2013) (holding that Title VIl preempts “both
constitutional claims and common law tort claims arising out of the same conduct thath®rms
basis for a plaintiff's Title VII claim”). Furthermore, “the [Civil ServiBeform Act ((CSRA")]

‘is the exclusive remedfor government employees who have stdféadverse pessnel

actions, éven if it affords incomplete reliéf. Kursar v. Transp. Sec. Admin., 581 F. Supp. 2d 7,

16 (D.D.C. 2008) (Walton, J.) (quotirtall v. Clinton 143 F. Supp. 2d 1, 5 (D.D.C. 2001)).

Therefore, because Title VIl and the CSRA are the statutory schemes avaitablplaintiff to
challenge personnel actions occurring during his federal employmeptatheff may not
proceed with his constitutional claims.

Notwithstanding this clear precedent precluding a federal employee feentiras

10



constitutional violations based on actions arising from his federal employmeplzittigf
argues that “[t]his Court [ ] has jurisdiction to review a constitutional varlataused by a

federal employee pursuantBovens v. Six Unknown Named Aqgts of FederaBureau of

Narcotics 403 U.S. 388 (1971).” Pl.’s Opp’n at 34. However, as the defendants correctly note,
seeDefs.” Mot. at 17, “when ‘Congress has put in place a comprehensive system to aiminist
public rights, has not inadvertently dted damages remedies for certain claimants, and has not
plainly expressed an intention that the courts preserve Bivens remedies, ‘roostta/ithhold

their power to fashion damages remedies’ pursuant to BivEawnsend v. United States, 236

F. Supp. 3d 280, 321 (D.D.C. 2017) (quoting Spagnola v. Mathis, 859 F.2d 223, 228 (D.D.C.

1988)). And Title VII, the CSRA, and the WPE#e all comprehensive statutory schemes that
provide adequate relief for the plaintiff's claims arising from his federal gmaat, and
therefore, precludanyBivensclaimsbased orallegedviolations ofthe First and Fifth
Amendments.Seeid. at 32122 & n.18 (holding thatitle VII andthe CSRA barred the

plaintiff's Bivensclaims for constitutional violations3ee alsd®avisv. Billington, 681 F.3d

377, 388 (D.C. Cir. 2012) (holding that the CSRA barred the plaintiff's Bigkm®g; Cross v.
Samper501 F. Supp. 2d 59, 62—-63 (D.D.C. 2007) (noting that the plaintiff's “workplace issues,”
including whistleblower reprisal, weregulated by comprehensive schemes. in the CSRA,
Title VIl and other similar statuteshat precluded the plaintiff from asserting constitutional
claims). Accordingly, the Court mualsogrant this component of the defendants’ motion and
dismiss he plaintiff’'s constitutional claims.

3. The Plaintiff's Claims Under the Statutory SchemesAsserted

The plaintiff also asserts various claims under the Privacy Act, the ABAItNVrits

Act, and the Declaratory Judgment A8ee generall¢ompl. The defendants contend that

11



because “all of [the p]laintiff's claims arise from this federal employméms,*statutory claims
... are preempted” by “the comprehensive, exclusive, and preemptive effect oRAE' CS
Defs.” Mot. at 23. Thus, according to the defendants, the “[p]laintiff's claims amge
statute—other than the CSRA, civil rights statutes, or the WPEA—shaeildismissed for lack
of subject[-natter jurisdiction.”1d.

“The CSRA ‘regulates virtually every aspect of federal employment and jesan
great detail the protections and remedies applicable to adverse perstions| ancluding the

availability of administrative and judicial review. Mahoney v. Donovan, 824 F. Supp. 2d 49,

63 (D.D.C. 2011) (quoting Nyunt v. Chairman, Broad. Bd. of Governors, 589 F.3d 445, 448

(D.C. Cir. 2009)).As noted already/Title VII ‘provides the exclusive judicial remedypr

claims of discrimination in federal employment.” Kittner v. Gaté38 F. Supp. 2d 47, 52

(D.D.C. 2010) (quotig Brown v. Gen. Servs. Admin., 425 U.S. 820, 834 (19&8e also

Brown, 425 U.S. at 834dismissing glaintiff's claim under the Declaratory Judgment Act given
the exclusive judicial remedy provided Bile VII for discrimination claims arising in fecs
employment And, “the CSRA constitutes the exclusive ‘remedial regime for federal
employment and personnel complaints,” and ‘a long line of cases requairésdéral employees
pursue employment and personnel challenges . . . through the procedures set up®RAje [C
rather than under the APA.””_Mahoney, 824 F. Supp. 2d at 63 (omission and alteration in
original) (quotingNyunt, 589 F.3d at 448). Consequently, the plaintiff's federaleyment

and discrimination ancetaliationclaims assertednder the APA and thBeclaratory Judgment
Act are preempted by Title VII and the CSRA. Beesar, 581 F. Supp. 2d at 15-16

(dismissing glaintiff's claimsunder the APAand the Declaratory Judgment pét

4 The plaintiff also claims that the defendants’ actions violate the All \Wdts See, e.g.Compl.at 5, 7. However,
(continued . . .)
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However, the plaintiff's claims underetPrivacy Act are not so readilgsolved. In his
Consolidated Complaint, the plaintiff alleges that various adverse personoes$achstitute
violations of the Privacy ActSeeg e.g, Compl. at 1, 3-5. Although the plaintiff does not
identify under which provisions of the Privacy Act he brings tlatsiens it appears that he
primarily bases his claims df) subsection (g)(1)(C) of the Privacy Act, which requires
agencies to maintain accurate recdrdas, an inaccuracy claimbecause hassertshat the
purportedadverse personnel actiomgre the results of fraudulent or inaccurate documsets,
e.q, id. at 3-5, 14-15, 23-24, and (2) subsection (g)(1)(D) of the Privacywhkith prohibits
the improper disclosure of information covered byRhgacy Act that adversely effects an
aggrieved individualbecause he alleges that thepartment of Interior unlawfully disclosed
fraudulent records to varioentitiesandas a result caused him harseg e.qg., idat4-5, 14-16,
23-24°

With respecto theplaintiff's allegationsregarding his Privacy Act inaccuracy claims
the Courtstarts with the premisghat the Privacy Act must not be used to circumvent the

CSRA’s framework for the review of adverse personnel actioRsltiman v. CIA, 797 F. Supp.

(.. . continued)

the All Writs Act permits federal courts tissue all writs necessary or appropriate in aid of their respective
jurisdictions and agreeable to the usages and principles gf lawe Tennant359 F.3d 523, 527 (D.C. Cir. 2004)
(quoting 28 U.S.C. § 1651(a) (2012)). Accordingly, because the Ais\Act is notalaw that the defendants could
violate as the defendants correctly nageeDefs.” Mem. at 31, the Court dismisses the piffiatclaims asserted
under thisact.

5 Subsection (g)(1)(C) establishes a cause of action when an agency

fails to maintain any record concerning any individual with such acguralevance, timeliness,
and completeness as is necessary to assure fairness in any rddtenmielating to the

qualifications, character, rights, or opportunities of, or bengfitee individual that may be made
on the basis of such record, and consequently a determinatioadis which is adverse to the
individual.

5 U.S.C. 8§ 558(g)(1)(C)(2012) Subsection (g)(1)(Déstablishes a cause of action when an agency “fails to
comgy with . . . [the] provision[s] of th[e Privacy Act]” in a manner thaa[s] an adverse effect on [the plaintiff].”

1d. § 552(g)(1)(D).
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2d 29, 45 (D.D.C. 2011)see alsKleiman v. Dep't of Energy, 956 F.2d 335, 338 (D.C. Cir.

1992) (“This court has refused to allow the exhaustive remedial scheme of the €BRA t
impermissibly frustrated by granting litigants, under the aegis ofritiady Act or otherwise,
district court review of personnel decisions judicially unreviewable under tRAC@nternal
guotation marks and citations omitted}jowever, this “Circuit has recognized that ‘the Privacy
Act permits a federal job applicamtr[employee] to recover damages for an adverse personnel

action_actually causdualy an inaccurate or incomplete record.” Feldm#&®7 F. Supp. 2d at 45

(alteration in original) (quotinlubbard v. EPA, 809 F.2d 1, 5 (D.C. Cir. 1986)). Thus, the

Court mus “carefully analyze the asserted causation link [between an alleged iaeg@nd
the adverse acti¢mo be certain [it is] not exceeding [its] jurisdiction’ under the Privacy Act.”
Id. (first alteration in original) (quotinglubbard, 809 F.2d at 5). Accordingly, “the Court now
turns to an evaluation of the plaintiff's factual allegations in support of hisdyrAet
inaccuracy claims.1d.®

Here, heplaintiff alleges thathe Department of Interior submittedriousfalsified or
modifiedtime sheetghatresulted in the withholding dhe garnishment of wagée neededtb

pay outstanding debtSee, e.g. Compl. at 3-514-15, 23-24. Based on its review of the

6 To demonstrate an entitlement to relief Fos Privacy Act inaccuracy claims

[thg plaintiff must show that(1) he has been aggrieved by an adverse determination; (2) the
[Departmerit failed to maintain his records with the degree of accuracy necessary to assure
fairness in thedetermination; (3) the [Department’s] reliance on the inaccurate recasishe
proximate cause of the advemgermination; and (4) the [Departmgracted intentionally or
willfully in failing to maintain accurate records.”

Feldman 797 F. Sup. 2d at 44quotingChambers v. U.S. Dep't of Interior, 568 F.3d 998, 1006 (D.C. CiR00

" Throughout his GnsolidatedComplaint, the plaintiff alleges that he suffered variadgerse personnel actions
due to the inaccurate or fraudulent records, constitwigtions of the Privacy ActSee generallCompl.
However, “[a]n adveseaction is one resulting in the denial of a right, benefit, entittlement, or gmpla by an
agencywhichthe individual could reasonably have been expected to have been given if theheetood been
deficient.” Feldman 797 F. Supp. 2d at 46 (quugiLee v. Geren480 F. Supp. 2d 198, 210 (D.D.C. 2007)).
(continued . . .)
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plaintiff's factual allegations, @ppeardo the Courthat the plaintifidoesnot seeko challenge

the actual garnishment or withholding of any wages or berefitgslverse personnel actions that
were caused by an inaccurate recdréther, the plaintiff seeks to challenge the making or
creation of the purportedly falsified or mbed time sheets as adverse personnel actions
themselves See, e.q.id. at 3 (assertinthat his supervisor transmitted an allegedly false
timesheet to the payroll office, which in turn withheld paymentktd (alleginghat his

supervisor made aniesheet correction several months after his termination that created a health
benefits debt); idat 15 (claiming that his supervisor “made a fraudulent retroactive ‘time sheet
correction’ for the purpose of illegal wage garnishmen&hd becauséthe CSRA preempts

actions under thBrivacy Actthat seek review of adverse personnel decisions,” Gerlich v. U.S.

Dep't of Justice, 659 F. Supp. 2d 1, 14 (D.D.C. 2009) (qudtaey480 F. Supp. 2d at 203),

unless they are “actually causayglan inaccurate or incomplete records,” FeldnT&7 F. Supp.

(.. . continued)

Consequently, certain of the plaintiff's alleged adverse personnel act@onstaadverse actions for the purposes of
the plaintiff's inaccuracy Privacy Act claims, becauseptaintiff does not bege that theyvere the product of
inaccurate documents. See, e@pmpl. at8-10 (asserting that his supervisor’s proposed-fisg suspension
constituted a Privacy Act violatidsut not alleging thahaccurate documents were involyeskeid. at 13 (alleging
that his supervisor’'s issuance of a letter of reprimand against himiigayPAct violation becausie letter of
reprimand contains purportedlyfalse allegatio)y id. at 17 ¢hallenginghe purported placement of a wage increase
denialin the plaintiff's official file “to [allegedly]prevent ] payroll from processing a wage increésethe

plaintiff,” and human resourcealleged intentional processing of the termination of the plamtitalth care
benefits) And, “[i]t is well -established that, ‘generally speaking, the Privacy Act allows for ciomeaf facts but

not correction of opinions or judgments.” Doe v. U.S. Dep't of Justice, 660 F. 3d@#d1,, 42 (D.D.C. 2009)
(alteraton in original) (quotindMueller v. Winter 485 F.3d 1191, 1197 (D.C. Cir. 2007)).

Furthermore, thelaintiff alsoasserts thatarioussubmissios of fraudulent affidavits, evidence, and
testimony during the MSPB proceedirage violations of the PrivgcAct. See, e.g.id. at1-3,6-8, 20, 23.
However, thessubmissions were not relied on by the Department of Interamyrdecision related to the
plaintiff's employment.And, to the extenthatthe plaintiff seeks to use the Privacy Act to collaterally attack the
MSPB'’s decisions on his appeals in which the MSPB allegedly reliecdoduient submissions, such an attack is
not permitted as the Privacy Act “cannot be used as a vehiderrect a substantive decision that went against an
individual's interest.” Byrnes v. Merit Sys. Prot. BdNo. 04cv-742, 2005 WL 486156, at *2 (D.D.C. Mar. 2,
2005) see alsdoe 660 F. Supp. 2d at 50 (dismissing in part the plaintiff's claim agdiedtiSPB under the
Privacy Act because “[h]is claim for damagagainst the MSPB invites the Court to penalize the [MSPB] for
exercising its administrative discretion”).
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2d at 45the Court must dismiss the plaintéfPrivacy Actinaccuracyclaims?®

4. The Plaintiff's Claims Against the Individual Defendants

In his Consolidated Complaint, the plaintiff asserts a plethorenpfaymentrelated
claims against several individual defendanglef whom were also employees at the
Department of Interior anidteracted with the plaintiff in some capaeiyor various
employment actions they allegedly took against h8ee, e.g.Comp. at 1-3 (noting certain
actions of his supervisors such as the alleged falsification of timesheetsnjoersation). The
defendants argue that dismissal for lack of subjeater jurisdiction of all of the plaintiff's
claims against the individual dgfdants is warranted because “federal employees bringing
claims arising out of their federal employment cannot assert claims against individua
defendants.” Defs.” Mot. at 19. The Court yet again agrees with the defendants.

“Under Title VII, the only prper defendant [in an action by a federal employee] is the

head of the federal agency that employed the plaint8téwart v. Gates/86 F. Supp. 2d 155,

164 (D.D.C. 2011)see alsdsary v. Long, 59 F.3d 1391, 1399 (D.C. Cir. 1995) (holding that a

federalemployee’s claim against an individual defendant “essentially merges witlelgim
against [the agency]” because an individual “cannot be held liable in his personélythapac
Similarly, the CSRA precludes individual liability for claims regarding condotroitted

within the scope of official dutiesSeeWood v. Am. Fed'n of Gov’'t Emps., 255 F. Supp. 3d

190, 199 (D.D.C. 2017) (dismissing the plaintiff's CSRA claims against an individualdzefe

because there were no allegations of conduct coeuhutiitside the scope of official duties).

8 For his Privacy Actmproper disclosurelaims, the plaintiff asserts that various falsified or modified tiraets
were disseminated to the Department of Interior’s payroll offitet created outstanding debts that welienately
sentto debt collectors for wage garnishmeng&ee, e.g.Compl. at 45, 14-16, 23-24. Howeverthe Court is
unaware of any legal authority that forbids a supervisor from disclosingbajionary employee’s timeshdaetits
payroll office for the processing of the employee’s compensation. And the Couysidied as to how such
disclosure would be a violation of the Privacy Act. Thus, the Court isithids those claims as well.
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Moreover, “the Privacy Act does not authorize claims against individuals.” Edtlelder, 815

F. Supp. 2d 176, 180 (D.D.C. 201%&e alsad. (substituting the agency as the proper
defendant).
Here, the @intiff does not contend that the individual defendants acted outside the scope
of their official duties; rather, with respect to each of the alleged adesrgl®yment actions,
the plaintiff asserts that the adverse actions occurred in the courserafithduial defendants’

performance of their official duties. See, e@ompl. at 1021 (asserting claims against his

supervisors for the allegedly unlawful withholding of accrued vacation and removalesf fiut
performance issues). Therefore, becdhsandividual employees are not proper defendants that
may be held liable under Title VII or the Privacy Act, and because the plailedes only that
the namedndividual defendants acted within the scope of their official duties and are therefore
not proper defendants for purposes of the CSRA, the Court must grant this component of the
defendants’ motion to dismiss the plaintiff's claims against the individual defenidahack of
subjectmatter jurisdiction. Accordingly, the individual defendaats dismissed as parties in
this case.

5. Exhaustion ofthe Plaintiff's Administrative Remedies

The defendants also contend that the “[p]laintiff has failed to plead, much less
demonstrate that he has exhausted his admimgnamedies for any CSRA claihfefs.’
Mot. at 23 and certain other claims, sieeat 25 The Court will address the defendants’
arguments regarding the plaintiff's exhaustion of his administrative remadias.

a. The Plaintiff's Alleged Failure to Exhaust Certan CSRA Claims
Before theCompletion of the MSPB Process

First, the defendants argue that certain of the plaintiff's CSRA claims wiem [ff this

Court] before completing the MSPB process,” and therefore, because “he fakbdbste
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[administrativey] th[ose] claims . . . [they] should be dismissetll’ at 24;see alsad. (noting
that these claims “were pending” before the MSPB when the plaintiffdilecomplaint inthis
Court on September 1, 201serting those claims and that the MSPB didr@solve those
claims until November 17, 2018)The Court disagrees.
“It is well-established that a federal employee must exhaust his administrative remedies

before filing suit in a federal courtJones v. U.S. Dep't of Justice, No. 65246, 201 AVL

3895064, at *1 (D.C. Cir. July 14, 2017). And “[i]n certain cases, a federal employeedtigc
an adverse employment action ... may [ ] bring any related Title VII claic@nection with

an appeal of the adverse employment action to [the] MSB&nes v. U.S. Dep't of Justice, 111

F. Supp. 3d 25, 30 (D.D.C. 2015ge alsdownsend, 236 F. Supp. 8299 n.9 (“When an

employee complains of a personnel action serious enough to appeal to theahtiZ8ges that
the action was based on discrimination, [Jhe is said (by pertinent regulationetbroaight a
mixed case.” (citation and internal quotation marks omitt&d)h other wordsa federal
employee “may file a mixedase complaint . . . with [the] MSPB,” and “[w]here, as here, a
plaintiff first elects to file an appeal to [the] MSPB, an Administrative Judgeignaskto the
case and ‘takes evidence and eventually makes findings of fact and conclusamn$ alones,

111 F. Supp. 3d at 31 (quoting Butler v. West, 164 F.3d 634, 638 (D.C. Cir. 1999)). The MSPB

91n their motion, the defendants have identified two categories oAGHRMS assertedylthe plaintiff that were
pending before the MSPBhen hefiled his complaintsn this Court. The first category includes the plaintiff's:
“[(D)] April 2015 removal, [(2)] March 26, 2(d], time and attendance issues, [(3)] alleged unlawful suspension in
approximately March 2q4%], and [(4]) related alleged instances of whistleblower reprisal.” Ddfst’ at 23. The
second category includestplaintiff's: (1)allegedly improper termination of medical benefits in April or May
2013, (2)the purportedly unlawful garnishment bfs wages “for overpayment of health benefit contributioasd

(3) his proposed “suspension for five days on September 25, 20d44t 24. Both categories of identified CSRA
claims relate to the MSPB's initial decision on November 17, 2016, and $i®BM final decision on December 7,
2016. SeesupraPart II.B at 8. Going forward, the Court will refer to these claimghese twaategoriess the
plaintiff's pending CSRA claims.

0 The“MSPB is an independent, qugsdicial federal administrative agency that was established by the [8RA
review avil service decisions.”Jones111 F. Supp. 3d at 31.
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mustthen“within 120 days of the [complainant’§]ing of the [mixed case] appealecide both
the issue[s] of [Title VII related claims] and the appealable actidrlJ.S.C. § 7702(a)((B)(v)
(2012). However, “if the MSPB ila to render a judicially reviewable decision viftii20 days
from the filing of a mixedcase appeal, the aggrieved party can pursue [his] claim in federal
district court.” Butler 164 F.3d at 639.

Here, contrary to the defendantgsition,seeDefs.’ Mot. at 24, the plaintiff was not
required to complete the MSPB process for his pending CSRA claims beforedheidduits
asserting those identical claims in this Court. Between December 2014 and 2atfigthe
plaintiff filed five appeals to the M®Passerting the pending CSRA claims. Seés.” Mot.,

Ex. 2 (Initial Decision(Nov. 17, 2016)at :-2;see alsad., Ex. 5 (Federal Circuit Opinion (June

8, 2017) at 5-6. Thereafter, on September 1, 2016, the plaintiff initiated thisléeging
violations based on some of those pending CSRA claims, and on October 11 e2iditGthd
another suit in this Court asserting violations based on the remainder of his pendfg CSR
claims. Seeid. at 23-241! The MSPB consolidated the plaintiff's five appeals, and on
November 17, 2016, approximately two years after the plaintiff filed hisafseal, it issued a
decision on the merits of the plaintiff's claimSeeid., Ex. 2 (Initial Decision (Nov. 17, 2016));
see alsad., Ex. 5 (Federal Circuit OpiniofJune 8, 201)j at2, 5—6. Thus, not having a
resolution from the MSPB within th@escribedime period of 120 days, the plaintiff properly
elected to seek judicial resolution of his pending CSRA claims in this foBg®aT ownsend,

236 F. Supp. 3d at 299 n.9 (“Section 7702 clearly express[es] Congress’ desire that nexed cas
should be processed expeditiously, and that complainants should have access to ajudrcial f

should their claims languish undecided in the administrative machinery.’atedten original)

110On December 15, 201éhe Court consolidated these two casgeegenerallyOrder (Dec. 15, 2016), ECF No.
10.
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(citation and internal quotation marks omittetf))Therefore, the Coudeniesthis component of
the defendants’ mmin to dismiss the plaintiff's @hsolidated Complainseeking dismissal for
lack of subjecimatter jurisdiction of the plaintiff's claims that were pending before the MSPB
when he filedhis casen this Court.
b. The Plaintiff’'s Purported Waiver of Certain CSRA Claims

The defendants next argue that “[t]his Court does not have jurisdiction to hesaixesh-
case appeals frofMSPB] final decisions alleging inappropriate adverse actions and
[whistleblower] claims [as] the jurisdiction for such nimixed claims rests solely with the
Federal Circuit.” Defs.” Mot. at 25. Thus, according to the defendants, certain cithtéf{s
remaining claims filed in this Court “should be dismissed for failure to pyppgHaust
administrative remedies afffidr] lack of jurisdiction,” id., because the plaintiff previously filed
these claimsvith the Federal Circuit, which “indicated thabnly had jurisdiction to entertain
[those] claims because [the plaintiff] waived his discrimination claimdsdt 24 see alsad. at
24-25(claiming thatthe plaintiff, in his “district and circuit court filings . appears to have

abandoned and not offered allegations to support his discrimination contentions in the underlying

2The Court notes thahe plaintiff filed an appeal witthe MSPB asserting one of his pending CSRA claims in
August 2016.SeeDefs.” Mot., Ex. 5 (Federal Circuit@nion (June 8, 201)) at 6 (appealing a “June 2013 bhill and
subsequent garnishment"Consequently, the MSPB’s decision on November 17, 2016, resolving that eyage
within the 120daystatutorytime period, and therefore, the plaintiff did not timely exhaust his admaitiie
remedies with respect to that claim before he instituted a cause of actiomgdbattclaim in this Court. Although
dismissal othat claimfor lack of subjectmatter jurisdiction may be warranted, the Cawnethelessvill permit

the plaintiff to proceed with that claim at this juncture, given that (1) theB/A%s issued a ruling on the merits of
that claim and (2) the Federal Circuit magiewed that ruling and issued an opinion on the validity of that ruling.
SeeButler, 164 F.3d at 643 (noting the benefit the district court recgivelsiding the conservation @idicial
resourcesvhen allowing theMSPB proces$o concludg; see alsad. (“In this case . . . the MSPB’s final decision
was issued in December of 1994, a little more than two months aftergjhed]ant filed her complaint; the district
court did not rule on her complaint, however, until February of 199 ilewhis delaymay not be typical, it reveals
that the district courts can routinely benefit from MSPB expertise withiwutimg afoul of the unambiguous
language of section 7702(e)(1)(B), and without disadvantaging pati@ollow the letter bthe statute’s time
line.”).
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MSPB action¥.2 In response, the plaintiff contends that his appeals to the MSPB and the
Federal Circuit were “mixedase” appeals, and therefore, his claims are properly before this
Court. SeePl.’s Opp’n at 2see alsad. at 7 (asserting that he has a right to judicial review by
this Court on both his discrimination claims and adverse employment actions claims).

The parties are correct that it is wedttled that MSPBdecisions are generally reviewed
by the Court of Appeals for the Federal Circuit, [with the exception of] ‘mixeest#sat
involve both MSPB appeals and discrimination claims under Title VII . . ., [which] @esvwed

in federal district court.”Akosile v. Armed Forces Rdatome 141 F. Supp. 3d 75, 88 (D.D.C.

2015) (Walton, J.). And the recordfbee the Courtegarding these claintdearly indicates that
the plaintiff did in fact file mixed case appeals wite MSPB because in addition to his
challenges to the various persohaetions, he asserted claims of discrimination and reprisal.
SeeDefs.” Mot., Ex. 5 (Federal Circuit Opinion (June 8, 2017)) at 14 n.5 (noting the plaintiff's
allegations of discrimination and reprisallhus, it would apear that these claims asserted by
the plaintiff are propéy before this Court. However, as the defendaatsectlynote,seeid. at

24, in regards to somé these claimsseesupraPart I11.B.5.a n.12 (claims one through fout)e
plaintiff waived his corresponding discrimination claims so that the Federal Circuit could review
the merits of the MSPB'’s decisiasgeDefs.” Mot., Ex. 5 (Federal Circuit Opinion (June 8,
2017)) at 14 n.5 (“[A]lthough [the plaintiff] in these four appeals to the [MSPBRHaded
disparate treatment discrimination and retaliation for filingEaqual EmploymentOpportunity]

complaint, . . . [the plaintiff] has affirmatively waived his discrimination clainfereethis

131n their motion, the defendants note that these claims “includ[e] te]triat limited to [the plaintiff's] (1) []
September 2014 proposed fiday suspension, (2) various 2015 debt notices and wage garnishments;ot8) Ma
2015 time and attendance issues, (4) a 2013 bill for wage garnishmeatyifhif-grade increase] denial, (Bhe]
minimally successful performance rating, and (7) nine other alleged instainaistleblower reprisal.” Defs.’
Mot. at 24.
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court.”). Accordingly, because the plaintiff waivedshdiscrimination claims before the Federal
Circuit, and because the Feddtaicuit issued a decision on the adverse personnel actions

related to those claimghis Court mustlismissboth sets o€laims. SeeOtiji v. Heyman 47 F.

Supp. 2d 6, 7 (D.D.C. 1998) (holding that to allow the plaintiff to proceed with his
discrimination claims after seeking review of his allegedly adverse peisactions “would be
to encourage tactics ‘designed to circumvent the Federal Circuitis &ffprevent litigants from
seeking, in this area of review of government personnel defggiomo bites of the apple[, and

s]uch tactics have been flatly disapproved by our Court of Appeals.” (quoting SmithnerHor

846 F.2d 1521, 1524 (D.C. Cir. 1988xif'd, 203 F.3d 53 (D.C. Cir. 199%%.

Notwithstanding the plaintiff's waiver of his discriminani claims corresponding to
certain alleged adverse personnel actidestified by the defendantseesupraPart Il1.B.5.a
n.12,the record is not so clear thhe plaintiff waived hisdiscrimination claimgoncerninghis
within-grade increase denial atite minimally successful performance ratingseDefs.” Mot.,

Ex. 4 (Federal Circuit OrdéMay 19, 2017)at 2 (noting that, because of the allegations of
discrimination and rapsal asserted in the underlying appeals to the MSPB, the plaintiff was
presented with various options for judicial review including proceeding to a Unitess 8tstrict
court or the Federal Circuit). However, the record does indicate that thefippaodeeded with
thefiling of an appeal tthe Federal Circuitegarding these two purportedly adverse personnel
actions Seeid. The Federal Circuit dismissed the plaintiff's appeal as untimely Slegld. at

3, but it noted that[i]f [the plaintiff] [ ] has entirely abandoned any discrimination claims raised
in [that] case, he may still be able to obtain review of the [MSPB’s] decisidhar-pderal

Circuit],” id. at 4(emphasis added) (noting the steps the plaintiff could take to have thefiling

14 Because the Court has dismissed these claims for lack of solg#et jurisdiction, it need not consider the
defendants’ alternative argument that res judibata the plaintiffrom asserting those claimsthis Court. See
Defs.” Mot. at 2729.
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his appeal to the Federal Circuit deemed timeljus, it does not appear that the plaintiff
waived his discrimination claims with respect to his allegedly improper wgitaide increase
denial and higperformance and minimally successful performamatiegs. Acordingly, the
Court denies that aspect of the defendants’ motion to dismiss for lack of subjbet-
jurisdiction and will permit the plainfito proceed \th seeking judicial review ache MSPB'’s
final decision regardinthose claims.

c. The Plaintiff's Failure to Assert Certain Claims Regarding
Fraudulent Conduct Before the MSPB

The defendants argue thstmeof the clains the plaintiff asserts in hiso@solidated
Complaint are claimeegarding fraudulent conduallegedly committd by certain individuals
throughout the MSPB procesgt the plaintiff did not allege “in the underlying administrative
process,” and “[t]herefore, th[o]se claims should be dismissed” becauseithif pthd not
exhaust his administrative remediestwi¢spect to [those] claims.” Defs.” Mot. at ?6The
Court agrees.

Although theplaintiff contends that hie factassertedis claims ofallegedly fraudulent
conductbefore the MSPB, sd@l.’s Opp’n at 8-13, he only did so through lettegsaddresseid
the Office of the Clerk of the MSPB (the “Clerk’s Officethe Regional Director of the MSPB
and the Attorney General, Deputy Attorney General, or Associate Attorneyagsee
generallyid., Ex. A (Collection of Responses to Barry AhuruoRggarding His Complaints
Against Agency Attornefthe “Respons®) (May 25, 2016)). Construinthpe plaintiff’s letters

as “a complaint” against an agency attorney and not as an atterfyatise the merits of [his]

15 The defendants identify the claims as the plaintiff's “alleg[ations] that records and evidence faisified and

that his removal for performan@easonsjn April 2015 became effective without sufficient due process, clg@min
inconsistencies in dates in certain documents mémtato the effective date of his purported April 2015 suspension
and April 2015 performaneeased removal.” Defs.” Mot. at 25. The defendants also include the plaintiff’
“alledations] that numerous individuals made false statements in theiaaté submitted in proceedings before

the MSPB.” Id.
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appealsto the Clerk of the Board,” titdSPB’s Clerk’s Office advisedhe plaintiff thatit d[id]
not have investigative authority” to investigate his claims of fraudulent behazaudethe
MSPB'’s “authority is limited to actions made appealable to it by law, rule, or teguilald.,

Ex. A (Responsegat 1. The MSPB’sClerk’s Office therfassured [the plaintiff] that [his]
appeals [would] receive a full and impartial review consistent with applitalland
regulations.”Id., Ex. A (Responses) at 2. In response to the plaintdbsriplaint” the
Regional Director of the MSPB informed the plaintiff that “the proper cosrsw® the
[administrativelaw judge] to adjudicate the appeal[, and i]f either party is dissatisfied with the
[administrativelaw judge’s] initial decision, then that pgnnay file a petition for review
pursuant to the [MSPB’s] regulationsld., Ex. A (Responses) at 3. Consequently, as the
plaintiff did not properlyraise theselaims ofallegedly fraudulent conduet the administrative
level, he failed to exhsst hisadministrative remediess to those claim¥ Therefore, the Court

must dismisshose claims for lack of subjentatter jurisdiction.SeeFernandez v. Donovan,

760 F. Supp. 2d 31, 3637 (D.D.C. 2011) (dismissing certain of the plaintiff's claims faflack
subjectmatter jurisdiction due to the plaintiff's failure to assert those claims at the adatinestr
level).t’

In sum, the plaintifhasfailed to exhaust his administrative remediesH@ majorityof

% 1n his opposition, the plaintiff contends tinat filed a motiorto disqualifyagency counsels well as a motion for
sanctionghat the administrative law judge deniesleePl.’s Opp’n atll. To the atent that the plaintiff makes this
contention as an effort to demonstrate that he did assert his claimsdufiératubehavior at the administrative level,
the urtis unpersuaded, particulajven thatthe agency counsel is not nansexa defendant ithis consolidated
case.

17 One of the cases consolidated in this matteslvedthe assertion of claims lige plaintiff against the MSPB.
SeeAhuruonye v. Merit Sys. Prot. Bdt.al Civil Action No. 17-284 (RBW). However, in his@solidated
Comphint, the plaintiffdoes not assert an identifiable claim against the MSR& generallCompl. In anyevent

if the plaintiff seeks to challenge the MSPB’s appeal process or assert a due paireagathst the MSPB, he has
not identified a statutdat “creates a cause of action against the MSPB for its processing of’aéasdruff v.
McPhie 383 F. App’x 5, 6 (D.C. Cir. 20})pand therefore, th€ourtwould not have t@onsider suclaclaimeven

if it was asserted
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his allegedCSRAclaims with the exception of the followinglaims: (1) the allegedinlawful
letter of reprimand in July 2014eeCompl.at 13 (2) thewithin-grade increase denial in 2014,
seeid. at 16 (3) the unfavorable performance reviewseid. at 6 (4) the unlawful
pretermination suspension in March 20%8gid. at 2; and(5) theunlawful termination in April
2015,seeid. at 1, as well as the corresponding discrimination and retaliation claims
Accordingly,as only these claims survive the defendants’ motion to dismiss for lack of
stbjectmatter jurisdiction, the plaintiff may proceed with seeking judicial review of theBA&SP
final decisiors addressinthesemixedcaseclaims SeegenerallyDefs.” Mot., Ex. 3 (Final
Order (Dec. 8, 2016))d., Ex. 6 (Final Order (Dec. 7, 2006ECFNo. 37-118

6. The Plaintiff's Failure to Timely SeekJudicial Review

In his Consolidated Complaint, the plaintiff asserts that he was “discriminaded a
retaliated against” for engaging in “MSPB and EEO protected activitibshwe was
unlawfully denied a withirgrade increase in December 2013 and given “a hoax performance
rating” in May 2014 “to conceal the unlawful wage increase denial.” Compl. ae2alsad.
(alleging that his supervisor issued the wage increase dempiatgortedly disguise her own race
and national origin discrimination, reprisal, harassment, and creation of a haskile w
environment). The Court construiss allegatiorcollectively as a request fardicial review of
the MSPB's final decision issued on July 15, 2Gdéhyinghis appeals concerning his 2013

wage increase deniaBeegenerallyAhuruonye v. Merit Sys. Prot. Bd. et.@livil Action No.

17-284, Complaint, Ex. A, Part To seek judicial review of thiSISPBfinal decision the

plaintiff was requiredo file his civil action with thisCourt within thirty days from the date he

8 1n his Consolidated Complaint, the plaintiff seeks monetary damages fangesvisors’ failure to respond to
“Senator Barbara A. Mikulski's letters and inquiries” regarding bimglaints of retaliation. Compl. at 2This

claim must be dismissed as well, becauseCinert is unaware of any legalthority that gives it jurisdiction to

determine whethdmilure to respond to dnited States senator’s letter is a violation of law.
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received notice of the MSPB's final decisioBee5 U.S.C. § 7703(b)(2) (2012However, the
plaintiff did not commence his acti@eeking review of that MSPB final decisiontil February

14, 2017 see generallAhuruonye v. Merit Sys. Prot. Bd. et.al, Civil Action No. 17-284,

Compilaint (filed on Feb. 14, 2017), nearly seven months after he would have received notice of
the MSPB’s final decisioh’ Therefore, because “[t]he statutdime limit contained in

8 7703(b)([2]) is jurisdictional, and thus cannot be extended for any reason,” Abou-Hussein v.

Mabus, 953 F. Supp. 2d 251, 262 (D.D.C. 2013) (Walton, J.) (citing King v. Dole, 782 F.2d 274,
275-76 (D.C. Cir. 1986)), the Couwrdnrot exercise jurisdiction over this claim. Consequently,
the Court musalso dismiss this claim for lack of subjenatter jurisdictior??
C. The Plaintiff’ s Motion for Preliminary Injunctive Relief
Through his motion for preliminary injunctiveelief, the paintiff requests that this Court
“restore the status quo ante until the time the [C]ourt rules on the merit[s] ointipéagats to
alleviate the daily harm being suffered . . . and to mitigate the ongoing harm biéargd. . .
by reinstating the platiff back to work with back pay and on paid administrative lea¥.’s

Mot. at 1. The plaintiff argues that preliminary injunctive relief is warranteduse “[t]he

¥ The plaintiff did not include aanexhibit the entire portion of the notice attached toMi8PB's final order that
informs him of his right tofile a civil action in district courseelng judicial reviewof the MSPB'’s final decision.
SeeAhuruonye v. Merit Sys. Prot. Bd. et.&ivil Action No. 17284, Complaint (filed on Feb. 14, 201 Bx. A

(Final Order (July 15, 2016)) at12. Nonetheless, because the plaintiff was able to provide a copy of therdecisio
the plaintiffapparentlyreceived a full copy of the decision and inadvertently failed to attach thmetgmi the
decision. In angvent,‘[c]ourts generally assume that the final [MSPB] decision was mail¢deosame day that it
was issued . . ., and that the plaintiff received the decision either three dafis after it was mailedRuiz v.
Vilsack, 763 F. Supp. 2d 168, 170.0.C. 2011)(citing, inter alig Baldwin Cty.Welcome Ctr. v. Brown446 U.S.
147,148 n.1(1984) (per curiam) see alsdvicGary v. HessleRadelet 156 F. Supp. 3d 28, 34 (D.D.C. 2019)]t

is reasonable to presume that a recipient residing in the United States re¢e\WM&HB final decision and] notice
within three to five days of when it was sent.”). Thus, under the mostgés presumption, the Court will presume
that that the plaintiff received notice of this MSPB final decision anddhs o seek judicial review in this district

in July 2016.

20The defendants also seek dismissal of the plaintiff's Consolidategl@imtrpursuant to Federal Rule of Civil
Procedure 12(b)(6)SeeDefs.” Mot. at 2932. But, having dismissed under Ruleld)2{) all of the plaintiff's
claims except for his claim for judicial review of the MSPB’s final decistsnéd on December 8, 205&gsupra
Part Il.B, and because the defendants do not seek dismissal of that claianptwsRule 12(b)(6xeeDefs.’ Mot.
at 29-32, the Court need not consider the defendants’ Rule 12(b)(6) arguments.
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defendants have been having endless calamities and seemingly unpredictaldasading
to endless requdst for motior{s] for enlargement of time.’ld. The defendants in response
argue that the plaintiff's request should be denied because, among other groundsitithe pla
cannot demonstrate irreparable injuSeeDefs.’ Opp’nat 11

“A district court weighing whether to grant a preliminary injunction must ‘ldahe
strengths of the requesting party’s arguments in each of the four required at€aElecs.

U.S.A., Inc. v. Dep'’t of Energy, 679 F. Supp. 2d 18, 26 (D.D.C. 2010) (quoting Chaplaincy of

Full Gospel Churches, 454 F.3d at 2%&eid. at 25-26 (providing that “the moving party must

demonstrate (1) a substantial likelihood of success on the merits, (2) that it wéeld suf
irreparable harm without injunctive refig€3) that an injunction would not substantially harm the
defendants or other interested parties (balance of harms), and (4) thatassiuaeanjunction

is in the public interest”) However, “a movant must demonstrate ‘at least some injury’ for a

prdiminary injunction to issug Chaplaincy of Full Gospel Churches, 454 F.3d at 297 (quoting

CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995)), and

“[t]he basis of injunctive relief in the federal courts has always been ialglpanarm,”Sampson
v. Murray, 415 U.S. 61, 88 (197@lteration in original)citation omitted). “A movant’s failure
to show any irreparable harm is therefore grounds for refusing to isseknaiary injunction,

even if the other three factagatering the calculus merit such relieChaplaincy of Full Gospel

Churches, 454 F.3d at 297.

Furthermore, “[t]he party seeking a preliminary injunction must make two shewing
demonstrate irreparable harm. First, the harm must be ‘certainesatg grctual and not
theoretical,” and so ‘imminen(t] that there is a clear and present need f@bég velief to

prevent irreparable harm.'League of Women Voters of U.S. v. Newby, 838 F.3d 1, 7-8 (D.C.
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Cir. 2016) (second alteration in original) ¢dung Chaplaincy of Full Gospel Churches, 454 F.3d

at 297). Additionally, “the harm ‘must be beyond remediatiotd”’at 8 (quoting Chaplaincy of

Full Gospel Churches, 454 F.3d at 29Thus, “a litigant seeking a preliminary injunction must

satisfy a'high standard’ for irreparable injury . . . [, and thereforelist show that the alleged
harm will directly result from the action which the movant seeks to etijo@onverDyn v.

Moniz, 68 F. Supp. 3d 34, 46 (D.D.C. 2014) (Walton, J.) (first qudinaplaincy of Full

Gospel Churches, 454 F.3d at 297; then quoting Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C.

Cir. 1985)).

The Court cannot conclude based on the record befttrat ithe plaintiff has
demonstrated the requisite irreparable harm netxdte issuance of a preliminary injunction.
To show irreparable harnhe plaintiff states that he “has been out of work for more than two
years’ andas a consequence, he “is faced with an immediate and present danger in terms of dire
financial and esnomic catastrophes” if his request for preliminary injunctive relief is not
granted. Pl.’s Mot. at 2. He also asserts that his “efforts to work for other egbiage been
effectively blocked by the defendants’ [adverse employment actiads]&nd that he “can[not]
earn an income from employment; whichhe only source of his revenue,” &t.3 However,
while the plaintiffs purported inancialplight is unfortunate, “in general ‘economic loss does
not, in and of itself, constitute irreparablemad” ConverDyn, 68 F. Supp. 3d at 46 (quoting

Wis. Gas. Co., 758 F.2d at 674ke alsd-arris v. Rice453 F. Supp. 2d 76, 79 (D.D.C. 2006)

(“[Gliven the court’s equitable powers to remedy for loss in employment throuigexdmple,
back pay and time in service credit, cases are legion holding that loss of et aypeas not
constitute irreparable injuryy. Although not having employment as a source of income for two

years would create a financial loss that is quite significant, the pldiaifhodemonstrated
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“how the harm [he] will sutr absent injunctive relief is iany way extraordinaryJones v.

District of Columbia 177 F. Supp. 3d 542, 547 (D.D.C. 2016), or thmtumstances

surrounding [his terminatign . . depart from the normal sétion[such]that ireparable injury
might be found, Farris 453 F. Supp. 2d at 80. And, while “harm to reputation can, in certain
circumstances, constitute irreparable injudghes, 177 F. Supp. 3d at 547, the plaintiff must
show that reputational haris “concrete and corroborated, not merely speculativeideau v.
FTC, 384 F. Supp. 2d 281, 297 (D.D.C. 2005).essence, plaintiff's “vague and

unsupported’ assertions of harm are not sufficient” for a finding of irreparalethat justifies

injunctive relief. Jones, 177 F. Supp. 3d at 548 (quoting Brodie v. U.S. Dep’t of Health &

Human Servs., 715 F. Supp. 2d 74, 84 (D.D.C. 20%6gBrown v. District of Columbia, 888 F.
Supp. 2d 28, 33 (D.D.C. 2012) (denying preliminary injunctive relief, in part, because the
“plaintiff fail[ed] to present any evidence that, absent injunctive reliefphefessional
reputation or ability to obtain future employment will be irreparably harmealnokyotional
assertions that they wlould]%.

Even assuming thahe plaintiff could demonstrate sufficient irreparable harm,
preliminary injunctive relief would nonetheless not be warranted betdaeigdaintiff has not

shown thathere is a substantial likelihood thegwill prevail on the meritsSee

21 pfter filing his motion for preliminary injunctive relief, the plairftifled a notice on the docket indicating that he
had received an eviction notice for failure to pay re&geExhibit of[] Truly Irreparable Harm [That] Will Occur in
the Absence of an Injunction ECF 35 (filed Sept. 6, 2017) (“Noti¢&CF No. 40. The plaintiff's Notice indicated
that there was a trial for the plaintiff's purported failure to pmt scheduled for September 15, 208éeid. at 3.
Although the Court’s failure to address the plaintiff's Notice eaidi@emfortunate, the Court’s analygisssued
earlier would haveonethelesbeen the same. Since the filing of the Notice, thafiff has not provided the Court
with any further update as to the status of his laneliendnt proceedings (i.e., whether he still remains unable to
payhisrent or whether he was actually evicte@eeSave Jobs USA v. U.S. Dep't of Homeland S&@5 F. Supp.
3d 108, 115 (D.D.C. 2015) (holding that the petitioner “left [the court] toudpee as to the magnitude of the injury,
and speculation is not enough to turn economic loss into irreparable hanmaf)y event, as the Cowill explain
further in its analysisconsideration ofthefour preliminary injuncton factorsweighs against the Court granting the
plaintiff's motion. SeeChaplaincy of Full Gospel Churchetb4 F.3d aR97 (“A district court must balance the
strengths of the requestipgrty’s arguments in each of the four required dreasl only if the showing in one area
is particularly strong, . . . may [a court] issue [an injunction] ifdhewings in [the] other areas are rather weak.”
(citation and internal quotation marks oted)).
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RobinsonRealer v. Am. Council on Educ., 626 F. Supp. 2d 11, 14 (D.D.C. 2009) (“Indeed,

‘[w]ithout any probability of prevailing on the merits, the [p]laintifi[jsurported injuries, no
matter how compelling, do not justify preliminary injunctive relief.” (firseadtion in original)

(quoting_ Am. Bankers Ass’n v. Nat'l Credit Union Admin., 38 F. Supp. 2d 114, 140 (D.D.C.

1999))). As the Court previously concluded, the plaintiff's only remaining clainthgs case are
his clains for judicial review of the MSPB’$inal decisiors issued on December 7 and 8, 2016,
denying several of his med case appeals regarding adverse personnel actionsuaeart

[1l.B. And regarding thoselaims for judicial review of those final decisions denying his mixed
case appealshe plaintiff has not presented any evidence that the MSPB's'fieailsion wa
‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordahdawii;, . . .
obtained without procedures required by law, rule, or regulation being folloveed[];.

unsupported by substantial evidence.” Horn v. U.S. Dep’'t of Army, 284 F. Supp. 2d 1, 11

(D.D.C. 2003) (quoting 5 U.S.C. § 7703(c)). Rather, he asserts in vaaoatsons that there
was allegedly extensive and pervasive fraud in the MSPB proSessgenerallCompl. These
allegations do not assist the Court in determining whether the MSPB decisioantrasycto

8§ 7703(c). See§ 7703(c) (providing that a trial court shall review de naWSPB’s final order

or decision regarding mixecase appeals and make a determination as to whether the MSPB’s
decision was “arbitrary, capricious, an abuse of discretion, or otherwise nobrdawce with
law”). They also do not provide the Cowith the necessarfactsthatwould providet with a

“substantial indication’ ofthe plaintiff's] likely success on the meritddodd v. Fleming, 223

F. Supp. 2d 15, 20 (D.D.C. 2002) (quoting Am. Bankers Ass’n, 38 F. Supp. 2d at 140), and

without such indication, “there would be no justification for the court’s intrusion into the

ordinary processes of administration and judicial review,” Am. Bankers Ass’n,38dp. 2d at
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140.

Furthermoregranting the plaintiff preliminarinjunctiverelief wouldsubstantially harm
the defendants.t is a ‘well-estblished rule that the [gJovernment has traditionally been granted
the widest latitude in the dispatch of its own internal affai@ampson, 415 U.S. at 83 (citation
and internal quotation marks omitjedee alsad. (“The [d]istrict [c]ourt, exercisingts
equitable powers, is bound to give serious weight to the obviously disruptive effect wehich th
grant of the temporary relief awarded here was likely to have on the admivespratcess.”).
And, as the defendants notganting the plaintiff Is requested injunctive relief pemdintbe
resolution of this matter “would severely compromise [the Department oifoinsg¢ability to
make the most fundamental personnel decisions in dispatching [its] affairs” Opp’'n at 13
see alsdrarris 453 F. Supp. 2d at 81 (finding “compelling and insurmountable the institutional
harm attendant to judicial interference with federal personnel action&Jjeover, thelaintiff
has not demonstrated, and likely cannot demonstaiagebenefit to the genenaliblic if the
Court granted his requestr preliminary injunctive relief.Accordingly, because the plaintlifas
not shown that the preliminary injunction factors tip the balance of equities in histfaor
Court must deny his motion for preliminary injurvetirelief.

D. The Plaintiff’'s Motion for Sanctions

Based orfraudulent representatioralegedly made bgounsel for the defendantsthre
defendants’ maon to dismiss the plaintiff's @hsolidatedComplaint, the plaintiff requests that
this Caurt sanctions defendants’ counsel pursuant to Federal Rule of Civil ProcedBeel 1.
Pl.’s Sanctions Mot. at 1-2. Simply, the plaintiff seeks sanctions because he ctméttus
legal arguments and statements made by counsel for the defendants in the défantantt

dismiss are “groundless and misleadintd’ at 2. The defendants in respoasgue that the
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plaintiff's motion for sanctions “lack[s] merit.” DefsReply at 6. The Court agrees with the
defendants.

As an initial matter, idoes not appedhat the plaintiff complied with the procedural
safeguards of Rule 11(c)(2). “That provision states . . . that the allegedly offendinagfiar
being served with the motion for sanctions, is to be given [twenty-one] days to withidra
correct the challenged filing before the motion for sanctions is presented to thé ghillips
v. Mabus, 319 F.R.D. 36, 40 (D.D.C. 2016) (quoting Fed. R. Civ. P. 11(c)(2)). the@aintiff
hasnot demonstrated that Bervel counsel for the defendamsth his motion for sanctions and
afforded hertwenty-one days to withdraw or correct the purportedly legally untenable arguments
in the defendants’ motion to dismiss before filing his motion for sanctions. Riuwbg@iaintiff
contends that counsel for the defendants should have been aware of her allegedntraudul
conductbecause she was notifiedlit through his opposition to the defendants’ motion to
dismissbefore he filechis motion for sanctionsSeePl.’s Sanctions Mot. at 2 (noting thdtet
defendants’ counsel’s “fraudulent violation of Rule 11 has added a new controversyled deta
[in his opposition to the defendants’ motion to dismiss, a]jnd yet she had not withdrawn her
known fraudulent submission to the courtQlearly,this form of notice is not the notice
required by Rule 11.

However, even assuming that thaintiff actuallycomplied with Rule 11’s procedural
requirements, the plaintiff has not demonstrated that counsel for the defentet® feomply
with her duty to present to the Court a mofibat is wellgrounded in legally tenable arguments.

SeeCooter & Gell v. Hartmarx Corp., 496 U.S. 384, 393 (199Blule 11 imposes a duty on

attorneys to certify that they have conducted a reasonable inquiry and hawerdetdlat any

papers filed with the court are wgjtouncedin fact, legally tenable, and not interposed for any
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improper purpose.(internal quotation marks omitted)Instead, the plaintiff uses his motion for
sanctims as another attempt to disptite legal arguments asserted by the defendants as to why
the plaintiff’'s Gonsolidated Complaint should be dismiss&g&e generall{?l.’s Sanctions Mot.
And as shown by the Court’s analysis and determination that dismissal of theyntdjtire
plaintiff's claimsis warrantedseesupraPart 111.B, thosesuccessfulegal arguments were neither
groundless or misleading, and the same is true for those legal arguments on wiétbrilants
did not prevail. Accordingly, the Courimust deny the plaintiff’'s motion f@anctions’?
IV.  CONCLUSION

For the foregoing reasons, the Court grants in part and denies in part the defendants’
motion to dismiss the plaintiff€onsolidated Gmplaint. Specifically, the defendasitmotion is
denied with respect to the plaintifitdaim for judicial review of the MSPB'’s final decisioas
his mixed case appeals involving the issuance allagedlyunlawful letter of reprimand in
July 2014 awithin-grade increase denial in 2014, unfavorable performance rexdaawslawful
pre-termination suspension in March 2015, and his unlawful termination in April 28&8.
supra Part 11l.B. The motion is granted in all other aspects. Additionally,cim @enies the
plaintiff's motion for preliminary injunctive reliefnotion forsanctios against counsel for the
defendantsandmotionto strikefrom the record the defendants’ motion to dismiss and their
opposition to his motion for preliminary injunctive relief

SO ORDERED on this 1st day dflay, 20182

REGGIE B. WALTON
United States District Judge

22 The Court cautions the plaintiffhat a frivolous Rule 11 sanction motiomay iself be a violation of Rule 11,
Naegele v. Albers355 F. Supp. 2d 129, 145 (D.D.C. 200&)d that a Rule 11 motion for sancti@nsany other
motionshouldnot be “presented for any improper purpose, such as to harass, causesanmeleaypr needledy
increase the cost of litigatigrand should includéclaims, defenses, and other legal contentions warranted by
existing law or by a nonfrivolous argumgrFed. R. Civ. P. 11(b)(H?2).

22 The Court will contemporaneously issue an Order consistentvighemorandum Opinion.

33



