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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JASMIN RICHARDSON, et al.,
Plaintiffs,

V. Case No. 16-cv-1786 (APM)

DISTRICT OF COLUMBIA,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Jasmin Richardsdiiled suit under therdividuals with Disabilitie€ducationAct,
20 U.S.C. 81400et seq.to seekeview of a Hearing Offices determinatiothatDefendant District
of Columbia correctly concluded that her minor son, @ff.not have aqualifying disability in
2015 despite subsequent tegtthat confirmedC.S. exhibitssymptoms consistent witt leasbne
disabilityrecognizedunder the statute

Before the court are the parties’ cramstions for summg judgment. For the reasons that
follow, the courtgrants Defendant’s motion

I

C.S, Plaintiff's four-yearold son,began receiving special education services under Part C
of the Individuals with Disabilitie&€ducation Act (“IDEA"), in 2014 at Early Learning Center, a
nonprofit service providen Washington, D.C See Admin. Rec., ECF N®, Pts. £10 ECF Nos.
9-1through9-10[hereinafter A.R.], a6—7! Part C of the IDEA provides for early intervention

services for atisk infants and toddlers until the age of thr&ee 20 U.S.C. 88 14341433 The

! The Administrative Recorappears on the docket in fegrts. Because the pagination is continuous throughout, the
court cites to the Record as though presented as a single document
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D.C. Office of the State Superintendent of Education deternth&d was eligible for Part C
educational servicebased upoma Strong StartD.C. Early Intervention Progranevaluation
conduced in October 2014, as part of whi the evaluatorsadministeredthe Battelle
Developmental Inventory, Second EditiqfBDI-2"), and the AssessmentEvaluation and
Programming System for Infants and Children, Second Edit@wrewedC.S.’smedical records;
and observe€.S. A.R. at 67.

Because C.S. wouldirn three years oloh late 2015 and no longer be eligilite PartC
services heunderwent an initial speciablucation evaluatigreconsisting of multiple part8) order
to determine whethdre qualified for services under Part B of iREA. 1d. at7, 10, see20 U.S.C
8 1412(a)(9).Part B of the IDEA provides special education and related seteicgsldren and
young adultdbetween the ages of 3 and 2%ee 20 U.S.C. § 1412(a)(1)(A)In April 2015, C.S.
was referred t@ school psychologistat Early Stage€enter a D.C. Public Schools assessment
centerandhe underwend psychological evaluatian mid-July 2015 A.R. at 7~8. As part of that
evaluation, the psychologiseviewed C.S.’®ctober 2014 Strong Start evaluatiamerviewed
Plaintiff and Plaintiff's mother(C.S.’s grandmothgr tested C.S. usinghe Autism Diagnhostic
Observation Schedule, Second Editi@ssessmenand the Pervasive Development Disorder
Behavior Inventoryassessmenand onJuly 28, 2015jssued a report withis findings 1d. at 7
8, 55-63. Additionally, an occupational therapist observed C.S. in class in early ahdy
interviewed his teachend. at 9,68-69 Lastly, aspeecHanguage pathologigvaluated C.Sn
July, as well. Shebsered C.S. inclass interviewed C.S.'s speedAnguage provider and
classroom teachgereviewed the Early Stages’ interview of Plaintiff and Plaintifff®ther
administered an Otoacoustic Emissions test and Preschool Language Bifthlegdition

assessmepandcommitted her findingso a report issued on July 22, 2018. at 8 45-54.



In late July 2015a Multi-Disciplinary Team ‘Defendant’s tearf) held a meeting, which
Plaintiff and Plaintiff's mother attendednd concluded C.S. was not eligible Rart Bservices
because @& did not qualify as a child wh an Autism Spectrum DisordeBpeech or Language
Impairment, or Developmental Delald. at 89. In making that determination, the team reviewed
C.S.’sBDI-2 scoredfrom 2014 theJuly 2015psychologicakvaluatiorby the Early Stages school
psychologistthe July 2015 sgehlanguage assessment, and the July 2015 classroom observations
by the occupationaherapist.Id. at 75-89. As a result oDefendant’s team’determinationC.S.
stopped receiving speetdnguage and occupational therapy serviodall 2015 because Hsad
agedout ofeligibility for Part Cservices Id. at7, 10.

Plaintiff disagreed with Defendant’s team’s determination and respi¢lsat Defendant
fund anindependent Educational Evaluation of C.Bursuant to Plaintiff's request, Defendant
provided funding forpsychological and speech evaluatiarisC.S. in the early part of 2016
determine whether he qualified as a child with a disabilitly at 10. First, on February 10, 2016,
an independent audiologiserformed aspeecHanguage evaluation of C.S. and concluded he “had
an expressive languagkeficit in verbal language communication for which he needed speech
language therapy.ld. at 11. Next, inmid-February 2016an independent psychologist observed
C.S. in the classroom and administer@dvariety of cognitive, educational, and behavioral
asessments.ld. at 16-11 The independent psychologist determined that C.S. presented with
clinical sympbms consistent with Global Development Delay, as defined in the Riagramd
Statistical Manual of Mental Disorders, Fifth Edition, and Autismc8pen Disorder, as defined
underDistrict of Columbia law Id. at 11. Lastly, in April 2016,an occupational therapistviewed
C.S.’s records; interviewed his classroom teachers, PlaintiffP&natiff's mother; made clinical

observations; and tested C.S. using the Peabody Developmental Maks, Second Edition,



assessmenid. The occuptional therapist concludéelS.“needed support fdine motor delays.”
Id. at 12.

In late April 2016, Defendant’s team reconvened and determined C.$hewigibility
criteria for Developmental Delagnd, therefore, was a child with a disability entitled to a free
appropriate public educatidfFAPE”). Id. Plaintiff subsequently sought a due process hearing to
review the team’s earlizonclusion that C.S. did not qualify as a child with a disghititJuly
2015. Id. at 3.

After holding a hearing on the matter, the Hearing Officer ruled in faMdefendant First,
the Hearing Officeconcludedhat Defendars team’sJuly 2015 evaluatiowas”comprehensive,”
as required by the IDEAjecause iincludedreview of thepsychologicagl speecHanguage, and
occupational therapy assessments that the Early Stages assessaegmonducteoh July 2015
as well as thé8DI-2 assessment completed as part ofShteng Starevaluation fromOctober
2014.1d. at 15. AlthoughPlaintiff's expert, Dr. Keisha Mackadtestified that there were “missing
pieces” in the July 2015 psychological evaluation, making it uibelighe Hearing Officer
discountedr. Mack’sopinionbecaus®r. Mack also stateshehad not reviewed the Strong Start
assessment datan which the July 2015 psychological evaluation rebedl, therefore, could not
affirmatively rebut the findings dhe July 201%sychological evaluationld. at 15, 423-25. The
Hearing Officeralsorejected Plaintiff's argument that tdaly 2015psychologicakvaluation was
deficient because the Early Stages school psychologist did not camgueiassroom observations
of C.S. or interview C.S.’s teachers himself, but instead, religtiednlasssom observationand
interviews of the speecitanguage pathologist.ld. at 15-16. Second the Hearing Officer
determined that Defendant’s teappropriately concluded C.S. was not a child with a disability in

July 2015 because the datgesentedlid not meet the District of Columbia’s definition of either



“Developmental Delay” or “Autism Spectrumidarder’ Id. at 1721 (citing 5-E D.C.M.R. 8§
3001). Specifically, with respect to the possibility aluitism Spectrum Disordethe Hearing
Officer explainedthat Plaintiffhad notprovenC.S. qualified as a child withn Autism Spectrum
Disorderbecause hegxpert did notnake that conclusion on the record as part of her opiricin

at 20. Separately, with respect to the Developmental Delay, thmgi€dficer found Plaintiff had
not met her burderof proof becauseDr. Mack “could not dispute the conclusions and
recommendations of the DCPS Early Stages evaluators [in 2015]” besteukad not reviewed
thedata underlying that assessmelat at 21. Consequently, the Hearing Officer determined C.S.
was nota child with a disabilityn July 2015 ad, therefore, was not denied a FARE.

Plaintiff filed the present action ddeptember 7, 201&eekingreview of the Hearing
Officer’s determinationSee Compl., ECF No. 1The parties submitted cressotions for summary
judgment, which are now ripe for the court’s revieee Pl.’'s Mot. for Summ. J., ECF No. 10
[hereinafter RIs Mot.]; Def.’s CrosaMiot. for Summ. J., ECF Nd.2.

I

A parent dissatisfied with the outcome of a due process hearing concertibigAaclaim
may appeal that decision to a federal district court. 20 U&1@15(i)(2)(A). The reviewing
court “(i) shall receive the records of the administrative proceedinyshg@ll hear additional
evidence at the request of a party; and, (iii) basing its decisiatheopreponderance of the
evidence, shall grant such edlias the court determines is appropriatiel”’8 1415(i)(2)(C). The
party challenging the hearing officexrfuling bears théourden of‘persuading the court that the
hearing officer was vang” Kerkamv. McKenze, 862 F.2d 884, 887 (D.Cir. 1988). Athough
the court owes some deference to the hearing officer’'s decision, “a heaogisipd without

reasoned and specific findings deserves little deferef@d ex rel. Reid v. District of Columbia,



401 F.3d 516, 521 (D.C. Cir. 2008pternal quotatn marks omitted). When neither party
presens additional evidencéo the district court*a motion for summary judgment operates as a
motion for judgment based on the evideooenprisingthe record. SS ex rel. Shank v. Howard
Rd. Acad., 585 F.Supp.2d 56, 64 (D.D.C2008) (internal quotation marks omitted)

Summary judgment is appropriate “if the movant shows that them@ genuine dispute as
to any material fact and the movant is entitled to judgment as a matéev.bfFED. R. Civ. P.
56(a). A “genuine dispute” of a “material fact” exists when the fact is “capable oftaftethe
substantive outcome of the litigation” and “the evidence is such teasamable jury could return
a verdict for the nonmoving party.Elzeneiny v. District of Columbia, 125 F. Supp. 3d 18, 28
(D.D.C. 2015). On crossmotions for summary judgment, each party carries its own buaden t
demonstrate that there are no disputed material facts and it iscemditjudgment in its favor.
Ehrman v. United Sates, 429 F.Supp. 2d 61, 67 (D.D.C. 2011).

11l

The IDEA guarantees the right ‘§&] free appropriate public education . . . to all children
with disabilities residing in the State between the ages of 3 and ddsiwe.” 20 U.S.C.
§81412(a)(1)(A) In order to meet this statutory obligation, school officralsst identify those
students with a disability, “develop a comprehensive strategy, rkresvan ‘individualized
education program,’ or IEP, tailored to the student’s uniquestieadd have thé&EP in place at
the start of each school yeakeggett v. District of Columbia, 793 F.3d 59, 63 (D.ir. 2015)
(quoting 20 U.S.C. § 1414(d)).

The United States Code sets forth tHyemadcriteria thathe local educational agenowst
meetwhen evalating a child’s eligibility for services under the IDEAd determining the scope

of the sevices that child needsFirst,it must “use a variety of assessment tools and stratetgies”



determine “whether thehild is a child with a disability[] and the content of the child’s
individualized education program20 U.S.C. § 1414(b)(2)(A). Second, the agé€tcgnjnot use
any single measure or assessment as the sole criterion” for detereiihergivhether thehild is

a child with a disability or theducational needs of the childid. 8 1414(b)(2)(B). And third, the
agency mustuse technically sound instruments that may assess the relatgbation of
cognitive and behavioral factors, in addition toygibal or developmental factors.”ld.

§ 1414(b§2)(C).

Attendantfederalregulations imposeadditional criterighatschool officials must use when
evaluating a child to determine if he or she has a disabil&ychild’s initial evaluationor
reevaluationmust consist of two steps First, the child’sevaluatorsmust ‘teview existing
evaluation data on the child,” includiragny evaluations and informatiorrgvided by the child’s
parents, current assessments and-tzes based observatiorand observations by teachers and
other service providers. 34 C.F.R. § 300.305(a)(1). Second, bategrarview ofthatexisting
data and input from the child’s parents, the evaluators must “idevhiéit additional data, if any,
are needed” t@ssess whether the child has a qualifying disability and, ifastminister such
assessments and other evaluation measures as may be néed®800.3058)2), (c). Under the
first step of the analysis, the state agency is required to “[u]se aywvafriassessment tools and
strategiego gather relevant functional, developmental, and academic iafmmabout the child,
including inbbrmation provided by the parehtSeeid. § 300.304(b).All the methods and materials
usedmustbe “valid and reliable” and “administered by trained and knowledgeable petsord.

8 300.304(c)(1) With respect to the second step of the analifdise state agency determatbat
existing data supports a finding that the child is not a child with dibligaand no additional

informationis necessarpefore making that ineligibility determinatipthenthe state agenayust



notify the child’s parents of their right requesia subsequerdssessmentf their child. 1d. §
300.305(dj1). In combination, these regulations have the effect of ensuring “anagiealloth
confirms the student’s potential disabilities and examines whetbenestds services.Davis v.
Digtrict of Columbia, No. 151194, 2017 WL 1102647, at *17 (D.D.C. Mar. 23, 2017).

Plaintiff claims that the uly 2015 psychological evaluation of C.S. was not
“comprehensive,andfor that reason, Defendant’s team'’s reliance on that evaluainoered the
team’s decision procedurally deficierand denied C.S. a FAPEShe believes the Jul2015
psychological evaluatiors lackingin two respectsFirst, the evaluatiomloesnotincludefirst-hand
classoom observations or teacher interviewse psychologisonly crossreferencedhe speech
pathologist’s observatiormd interviews SeePl’s Mot. at 16-17. Secondhe psychtogistrelied
onan outdated assessme#the BDI2, administered in October 2034hatdid not reflectC.S.’s
contemporarydevelopmentastate thereby skewing the results of the evaluati@ee id. at 19.
Thesedefects in the psychological evaluaticaccording to Plaintiff, both denied Plaintiff the
opportunity to meaningfully participate in Defendant’s team’ssitatmaking process and caused
Defendant’s team to come to the wrong conclusiahat 25-26.

Plaintiff’ sbelief that federal law requidehe 2015 psychological evaluation to contain first
handinterviews with the student’s parent(s) at@ssroom evaluations of the studsnmist&en.
The federallaw andregulations to which Plaintiff poirg simply do not impose angpecific
requiremert on the contenof a psychological evaluatiorSee Hill v. District of Columbia, No.
14-1893 2016 WL 4506972, at *18 (D.D.C. Aug. 26, 2016 Damarcus S v. Didtrict of
Columbia, 190 F. Supp. 3d 350 (D.D.C. 2016) The statute itself requirdhose making an
eligibility determination to “[u]se a variety of assessmentst which apsychologicakvaluation

is just one— and“technically sound instrumerjitso that the team can assess cognitive, behavioral,



physical, and developmental fact@s part of their determination20 U.S.C. § 1414(b)(2)(C).
Additionally, assessments and other evaluation materimgst be nondiscriminatory,
communicated in a way the child will understand, “valid and reliable,” “adieir@d by traied
and knowledgeable personriedndconducted in accordance with the attendant instructitthg
1414(b)(3)(A);34 C.F.R. 8 300.304(c)(1).astly, the studenimustbe“assessdin all areas related
to the suspected disability.” 34 C.F.R. 300.304(c)(4).

The court finds ngrocedural defect in Defendant’s team’s 2015 determination based on
the lack of firsthand classroom observations and teacher intesviey the school psychologist.
The 2015 psychological evaluatioconducted by a professional psychologighs “technially
sound” insofar as it allowed Defendant’s team to consider C.$&i$/fanedical, developmental,
and educational histories, as well as social, emotional, and bediduiwstioning. See 20 U.S.C.

8 1414(b)(2)(C). Moreover,that evaluation was supplemented by the other types of information
Defendant’s team needed to consult before making an eligibilgyrdetation. The team reviewed
not only the July 2015 psychological evaluation, but also the RD14£® assessmejthe July 2015
speeckpathologyevaluation, and the July 2015 occupational therapmites.A.R. at 75-89 By
considering those materiathe teanireviewedexisting evaluation data” thancluded input from
Plaintiff—C.S.’s parent-in both 2014 and 2015‘current” classoom-basedobservation, as
reflected in the occupational therapist's notes and spegtiologist’s report; an updated autism
test conductedby the psychologistand observations by C.S.’s teaches reflected in both the
occupational theragt’s andspeech pathotgist's reports See 34 C.F.R. § 300.305(d)). Although
the psychologist’s evaluation itself did not contain classrbased observations or a teacher
interview, classroorrbased observationgnd teacher interviewswere made available to

Defendant’s team through the spe@athology evaluation and occupational therapist’s ndike.



federal regulations do noequirethat a particular professional conduct classroom observations and
teacher interviews, only that th® observations and interviewsdmmpleted an®efendant’s team

to reviewthem Consequently, Defendant’s team consulted altypesof information it needed

to prior to making its eligibility determination.

It is lessclea to the court, howeveryhetherDefendant’'s teameededo orderupdated
testingso it could properlyasses€.S.’scontemporaryevels of academic achievement and related
developmental needs, as required under 34 C.F.R. § 300.305(a)[2)iilegulations do not speak
directlytowhen a local educational agency must order updated testinBlaintiff's expert opined
that the BD12 test was “old” and “developmentally a lot happens in a year,” A.R2ail81which
suggests to the court that it may have been necessary for Defenidamtto order new assessments
of C.S. beforedeterminimg his €ligibility for Part B services. The Hearing Officerdiscounted
Dr. Mack's testimonyas a wholéecauseshe had not reviewdthe 2014 Strong Start assessment
datg on whichthe 2015 psychological evaluatioglied Seeid. at 15, 21, 424-25. The fact that
Dr. Mack stated sheould not rebut the findings of the 2015 psychological evaluation is separate
however, fromher opinion that Bfendant’s teans’ determinationrelies in part,on oudated
information The Hearing Officer'©ecisiondoesnot address thdatter point.

The court need not resolve this issue today, however, becarsassumingDefendant’s
team procedally erred by failing to ordenew testing, Plaintiff has not met her burdeof
demonstrahg that C.S. was denied a FAPE in 204% a result Not all procedural violations
constitute denials od FAPE; only those that affect the student’s substantive rightslean v.
District of Columbia, No. 162067, 2017 WL 389166%t *3 (D.D.C. Sept. 5, 2017)A hearing
officer may find a procedural violation caused the denial of a FARByimfthree circumstances:

the procedural inadequacy “(i) [ijmpeded the clsildght to a FAPE; (ii) [sgnificantly impeded

10



the parens opportunity to participate e decisiormaking process regarding theopision of a
FAPE to the parend’ child; or (iii) [c]aused a deprivation of educational benefid4 C.F.R.
8 300.513(a)(2).Plaintiff points to no record evidemsupporting a finding that any of those three
circumstanes occurred in this caselere,Dr. Mack testified at lengthbaut the deficiencies in the
psychologiss evaluationbut neveroffered an opinion thaupdated testg in 2015 likely would
have indicated C.S. had a disabiktiyd likely wouldhave ledDefendant’s tearto determine C.S.
was eligible for Part Bservices See A.R. at 4B-13 cf. 34 C.F.R.8 300.513(a)(Q)), (iii).
Correlatively, absent arsuggestiomthat updated testing would have indicated C.S. had a disability
in 2015, the court cannot conclude that the failure to order updatedsigsificantly impeded
Plaintiff's right to participate in the decisionmaking proce€¥. 34 C.F.R. 8§ 300.513(a)(@).
Thus even assuming a procedural violation occurred, the court concludew#s $iot denied a
FAPE in 2015.
v

In light of the foregoingdiscussion the courtdenies Plaintiffs Motion for Summary

Judgment andyrants Defendant’€rossMotion for Summary Judgment A separate @ler

accompanies this Memorandum Opinion

A
Dated: Septembef9, 2017 Amit P ta ,
Upited States District Judge

11



