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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAI-YEN FIRESTONE,
Plaintiff,
V.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD, et al,

Defendans.

Civil Action No. 16-181QCKK)

MEMORANDUM OPINION
(March25, 2019)

Plaintiff CatYen Firestonelegesthat she is thdesignatedeneficiary of a Thrift Savings
Plan (*TSP”) accountcontaining retirements benefits accrued l®r now-deceased brother,
Bernard Hsieh. But becaulks. Firestone cannot show that Mr. Hsidfeetively designated her
prior to his death, she is unablgtevail. Mr. Hsieh'’s surviving spouse, Defendant Melissa Wang,
shall receive the proceeds of his TSP account pursuant to the statutory ordeeaémeec

Upon consideration of the pleadingthe relevant legal authorities, and the record as a

whole, the CourtlGRANTS Mrs. Wang’'s [29] Motion to Dismiss or, in the Alternative, for

1 As the record reflects that both Plaintiff Firestone and Defendant Wang $eastads of Mr.
Hsieh's death, married, the Court refers to each by the married honorific.

2The Court’s consideration has focused on the following documents:

e Def. Wang's Mem. of P&A in Supp. of Mot. to Dismiss or, in the Alternative, for Summ.
J., ECF No. 29 (“Wang’s Mem.”); Pl.’s Opp’n to Def. Melissa Wang’s Mot. to Dismiss
or in the Alternative Mot. for Summ. J., ECF No. 31 (“Pl.’s Opp’n to Wang’s Mot.”); Def
Wang’s Reply to Pl.’'s Opp’n to Def. Wang'’s Mot. to Dismiss/for Summ. J., ECF No. 32
(“Wang'’s Reply”); and

e Mem. in Supp. of Mot. to Dismiss or, Alternatively, for Summ. J., ECF No. 30 (“FRTIB’s
Mem.”); Pl.’'s Opp’n to Defs. FRTIB’s and TSPMot. to Dismiss or, in the Alternative,
Mot. for Summ. J., ECF No. 33 (“Pl.’s Opp’n to FRTIB’'s Memdjhd Federal Thriffsic]
Investment Board’s anthrift Savings Plan’®eply in Supp. of Their Mot. to Dismiss, or,
in the Alternative, for Summ. J., ECF No. 34 (“FRTIB’s Reply”).
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Summary Judgment, afdRANTS Defendants Federal Retirement Thrift Investment Board’s
(“FRTIB”) and TSP’S’ [30] Motion to Dismiss, or, in the Alternative, for Summary Judgment.
|. BACKGROUND

To summarize the few relevant factual allegations, the Court shall rely @rvi®enended
Complaint,assupplemented by the record where the Cawicates

While he was battling canceBernardHsieh preparedand submittd a Form TSR3 to
FRTIB and TSPthat purported todesignat one of hissistes, Mrs. Firestone, aghe 100%
beneficiaryof his TSP accoumtumbered6801147154539.Am. Compl., ECF No. 17 (“Am.
Compl.”), 117, 810, 11. Mrs. Firestone alleges that the form was “properly signed and dated” on
November 5, 2015, by not only Mr. Hsieh but also his two witneskeg] 10. A copy of the
operative portion of Mr. Hsieh’s Form TSPis in the recordand, with one exceptiont
undisputedly supports her contention. Pl.’s Opp’n to FRTIB’s Mot., Ex. 5, ECF No("3&ieh
TSR3").% Although the parties dispute the significance of that exception, they do not dispute that
Carolan Bontje, onef Mr. Hsieh’'s two witnessesdid not add a dateo theblocks above the
language“Date Signedifim/dd/yyy),” next to her signature on the first pagdiis Form TSP3.

Id.; see also, e.g[FRTIB’s] Stmt. of Material Facts as to Which There Is No Genuine Dispute,

31t is not clearthat TSP is itself an entity subject to suBeeFRTIB’'s Mem. at 2 (describg
relationship of FRTIB and TSPHewitt v. Thrift Savingsic] Plan, 664 F. Supp. 2d 529, 530
(D.S.C. 2009) (finding that FRTIB was “misidentified” by plaintiff as TSP). Betause the
parties do not expressly raise this issue, the Court shall not dwell on it. Thel@&tiurbsetinue
to refer to both FRTIB and TS# defendants.

4 Mr. Hsieh’s Form TSR3 may have contained one or more additional pages, including
instructions, but the Court need not decide that issue, about which there may be sameldispu
Court also notes that the two witnesses’ printed names on the first page of this Kopyisieh’s

form appear to be partially blotted out, perhaps for confidentiahgePl.’s Opp’n to FRTIB’s
Mot., Ex. 4, ECF No. 33 (Aff. of Carolan Bontjg] 12). In any case, aftdvirs. Firestone filed

her opposition brief, FRTIB and TSP submitted a version of this form that includedtimise
names in full. FRTIB’s Reply, Ex. 1, ECF No. 34.



ECF No. 301 3 (asserting thagjovernment receivelllr. Hsieh’s Form TSE that lackedlate of

one witness’s signature)Wang’s] Undisputed Stmt. of Material Facts, ECF No:129] 22

(same);Pl.’s Opp’n to FRTIB’s Mot., Ex. 4, ECF No. 3B(Aff. of Cardan Bontje{ 11 (“I am

fairly certain that | did not include the numerical date in these blocks on #tephge
because. ..”)); Pl’'s Opp’n to Wang’'s Mot., Ex. 4, ECF No.-51(Aff. of Carolan Bontje 7 11
(same)) Upon Mr. Hsiefs death Mrs. Firestoneallegedly asked FRTIB and TSP abbat rights

to his account and was told that $haot a beneficiary. Am. Compl. T 13.

Mrs. Firestondiled this suiton September 9, 2016, against FRTIB and.TSBmpl., ECF
No. 1. The Court grantdeRTIB’s and TSPs motionunder Federal Rule of Civil Procedure 19(a)
to join Mr. Hsieh’s survivingspouseMrs. Wang Mem. Op. and Order, ECF No. 16. The Court
agreed thaMrs. Wang isa necessary parbecausein short,she would be entitled tdr. Hsieh’s
TSP funds if his designation dfrs. Firestonewere found invalid.Seed. at2. FRTIB and TSP
have evidently agreed not to make a distribution ftbataccount until this litigation concludes.
Am. Compl. § 13.

In an Amended ComplainaddingMrs. Wang as a defendan¥jrs. Firestone pleadfour
claims against some combination of the three defendants. Am. Compl. In Count I, shee seeks
Declaratory Judgmenis-avis all three defendants that she is the beneficiary of Mr. Hsieh’s TSP
account No. 6801147154539 and any other account where associated funds may currently be held.
Count Il alleges thaRTIB and TSP have breacheguatativecontract they had with Mr. Hsieh
and of whichMrs. Firestone is lkegedly athird-party beneficiary. In Count IlIMrs. Firestone
requests specific performance of FRTIB’s and TSP’s alleged obligatimake a distribution to

her from the subject TSP accoudtnd Count [Vassertgquitable estoppéb prevent-RTIB and



TSPfrom withholding those TSP assets friMins. Firestoneand distributing them to anyone else,
and to prevenirs. Wangfrom attemptingo claim those assets.

At Mrs. Firestone’s andMrs. Wang’'s requestn June 2017, the Court postponed the
deadline foMrs. Wang’s response to the Amended Complaint to permit those parties to engage
in mediation. Order, ECF No. 26. When mediation did not suctésdWang filed her motion
to dismiss, or in the alternative, for summary judgment. FRTIB and TSP follomatlys
thereafter with their own such motion. Briefing having concluteth motions are nowipe for
resolution.

II. LEGAL STANDARD
A. Federal Ruleof Civil Procedure 12(b)(1)

A court must dismiss a case pursuant to Federal Rule 12(b)(1) when gudgis-matter
jurisdiction In determining whethethere is jurisdiction, “the court may consider the complaint
supplemented by undisputed facts evidenced in the record, or the complaint supplemented b
undisputed facts plus the court’s resolution of disptaets.” Coal. for Underground Expansion
v. Minetg 333 F.3d 193, 198 (D.C. Cir. 2003) (quotidgrbert v. Nat'l Acad. of Scis974 F.2d
192, 197 (D.C. Cir. 1992)) (internal quotation marks omitted). “At the motion to dismiss stage,
counseled complaints, as well @® secomplaints, are to be construed with sufficient liberality
to afford all possible inferences favorable te tfileader on allegations of facSettles v. U.S.
Parole Comm’'n429 F.3d 1098, 1106 (D.C. Cir. 2005). In spite of the favorable inferences that a
plaintiff receives on a motion to dismiss, still that “[p]laintiff bearshheden of provingubject
matter jurisdictionby a preponderance of the evidencérh. Farm Bureau v. ERA21 F. Supp.
2d 84, 90 (D.D.C. 2000). “Although a court must accept as true all factual allegations contained

in the complaint when reviewing a motion to dismiss pursuant te R2(b)(1), [a] plaintiff['s]



factual allegations in the complaint . . . will bear closer scrutiny in resodibg(b)(1) motion
than in resolving a 12(b)(6) motion for failure to state a claiviiright v. Foreign Serv. Grievance
Bd, 503 F. Supp. 2d 163, 170 (D.D.C. 2007) (internal citations and quotation marks omitted).

B. Federal Ruleof Civil Procedure 56

Summary judgment is appropriate where “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgmenmatter of law.” Fed. R.
Civ. P. 56(a). The mere existencesomefactual dispute is insufficient on its own to bar summary
judgment; the dispute must pertain to a “material” fddt. Accordingly, “[o]nly disputes over
facts that might affeche outcome of the suit under the governing law will properly preclude the
entry of summary judgment.Anderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986). Nor
may summary judgment be avoided based on just any disagreement as to the raltsjant fa
“genuine” dispute requires sufficient admissible evidence to support a jury viendibe non
movant. Id.

A party attempting to place a fact beyond dispute, or to show that it is truly dispuist
(a) rely on specific parts of the record, suchdasumentary evidence or sworn statements, or
(b) “show[ ] that the materials cited do not establish the absence or presence of a gsputee di
or that an adverse party cannot produce admissible evidence to support the fact.” Fed. R. Civ. P.
56(c)(1). Conclusory assertions offered without any factual basis in the record caratet @re
genuine dispute sufficient to survive summary judgmesgeAss’n of Flight Attendamrt€ WA,
AFL-CIO v. U.S. Dep't of Transp564 F.3d 462, 4666 (D.C. Cir. 2009). Moreover, where “a
party fails to properly support an assertion of fact or fails to properly ssidmother party’s
assertion of fact,” the district couras the discretion twonsider the fact undisputed for purposes

of the motion.” Fed. R. Civ. P. 5§(e



When faced with a motion for summary judgment, the district court may not assess
credibility or weigh evidence; instead, the evidence must be analyzed in theadighfavorable
to the non-movant, with “all justifiable inferences . . . drawn in&®f.” Anderson477 U.S. at
255. “If material facts are at issue, or though undisputed, are susceptiblertieiiveferences,
summary judgment is not availabléeMoore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009) (quoting
Kuo-Yun Tao v. Freel27 F.3d 635, 638 (D.C. Cir. 1994)) (internal quotation marks omitted). In
the end, the district court’s task is to determine “whether the evidence prassuaticient
disagreement to require submission to a jury or whether it is seide@ that one party must
prevail as a matter of law.Anderson477 U.S. at 2552. In this regard, the nanovant must
“do more than simply show that there is some metaphysical doubt as to the mattgial fac
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gaps U.S. 574, 586 (1986). “If the evidence
is merely colorable, or is not significantly probative, summary judgmesy be granted.”
Anderson477 U.S. at 249-50.

1. DISCUSSION

BecauseMrs. Firestonehas notestablisked subjectmatter jurisdiction,all four of her
claimsmust be dismissednderRule 12(b)(1). The Court need not reach Rule 12(b)(6) grounds
for dismissal. In the alternativeDefendants are entitled to summary judgment aalttour of
Mrs. Firestone’sclaims.

A. Dismissal for Lack of Subject-Matter Jurisdiction Under Rule 12(b)(1)

Mrs. Firestone alleges that this Court Babjectmatter jurisdiction over a federal question
pursuant to 5 U.S.C. 8§ 8477(e)(7)(AreeAm. Compl. { 528 U.S.C. § 1331 Her additional
assertion now of jurisdiction under the Declaratory Judgment Act is unavailitiggd ggecedent

recognizeshat this statute does not independently confer jurisdictsaePl.’s Opp’n to Wang’s



Mot. at 910 (citing 28 U.S.C. § 2201(g)Pl.’s Opp’'n to FRTIB’s Mot. at % (same) FRTIB’s
Reply at 5 (citingC&E Servs., Inc. of Wash. v. D.C. Water & Sewer A®hO F.3d 197, 201
(D.C. Cir. 2002)); 10B Charles Alan Wright et &ederal Practice and Procedure Cigl2766
(4th ed.) Because Mrskirestone has not pled diversity jurisdiction or supplemental jurisdiction
in the alternative, the Court finds that she has waived those groundssidicfion over any claims
in her Amended Complaint for which jurisdiction by federal question is umayail

Mrs. Firestone’dederal question arises under thederal Employees’ Retirement System
Act of 1986 (“FERSA”), as amended, 5 U.S.C. 8§ 84i1seq. which governdvir. Hsieh’'sTSP.
“A TSP is a retirement savings plan for federal employees, and it operatesikeutie ISection
401(k) savings plans which are offered to employees by private sector emsglokriebel v.
Long 994 F. Supp. 2d 674, 675 (E.D. Pa. 20138ction 847{€) furnishes exclusive jurisdiction
over theFERSAcclaims in this cas#o federaldistrict courtsand expressly recognizéise U.S.
District Court for the District of Columbias an available dion. 5 U.S.C. § 8477(e)(7)(A), (B).

In Section 847(&), Congress has likewise specified the types of actions that fall within this
grant ofsubjectmatterjurisdiction:

A civil action may be brought in the district courts of the United Stateby any

participant or beneficiary . . . to recover bendfitsuch participant or beneficiary

under the provisions of subchapter Il of this chapter, to enforce any right of such

participant or beneficiary under such provisions, or to clarify any such oght t
future benefits under such provisiphs

>Section 8477(e) requires a plaintiffgerve a copy of the complaint on the Executive Director of
FRTIB, the Secretary of Labor, and the Secretary of the Treasury..G.18.8477(e)(8)(A). The
record suggests that Mrs. Firestone has not served a copy of the Complaint or d\@emqbéaint
onthe latter two officials. However, Defendants have not raised this issue, and thegesuno
reason to pass uponsiia sponte



Id. 8 8477(&(3)(C)(i). Only if Mrs. Firestone can establish that she is a participant or beneficiary
would the Court consider whether it has jurisdiction under Section&yd\er the four specific
claims she raises

It is undisputed tha¥irs. Firestone is not #relevant participant for purposes of her claim
to the proceeds Mr. Hsieh’'s TSP accourBee id.8 8471(3) (defining “participant” as “an
individual for whom an account has been established under section 8439 of this Mls?).
Firestone instead mdains that she is a beneficiayr ratherthe beneficiary. The Court shall
evaluateMrs. Firestone’s ability to make that showing under Rule 12(b)(1) becauseltialdp
her attempt to establish federplestion jurisdiction based @ection 877.

1. BeneficiaryDesignation Requirements

A “beneficiary”is statutorily define@s “an individual (other than a participant) entitled to
payment from the Thrift Savings Fund under subchapter Il of this chiaptdr § 8471(1).
Subchapter Illprovides,inter alia, that foranemployee or former employee who “dieithout
having made an election under this section][,] . . . an amount equal to the value of that individual's
account(as of death) shall . . . be paid in a manner consistent with section 8d4R#{i)title.”
Id. 8 8433(e)(1).Whether Mr. Hsieh was an employee or former employee at the time of his death
there is no dispute that Mr. Hsielas a participant with a TSP accouAnd there is no indication
that Mr. Hsieh made the aforementionéztgon by choosing to draw from his TSP account while
he lived. See, e.gid. 8 8433(b). As a result,lie parties are concerned with the distribufrom
Mr. Hsieh’s accountfter his deathpursuant tothe pertinent part of thestatutory order of
precedence iBection 8424(d):

Lump-sum benefits authorized by subsecti¢esthrough (g) shall be paid to the

individual or individuals surviving the employee . . . and alive at the date title to

the payment arises in the followingder of precedence, and the payment bars
recovery by any other individual:



First, to the beneficiary or beneficiaries designated by the englayein

a signed and witnessed writing received in the Office before the death of
such employee. . . For this purpose, a designation . . . of beneficiary in a
will or other document not so executed and filed has no force or effect.

Second, if there is no designated beneficiary, to the widow or widower of
the employee. . .

Id. 8 8424(d) see als® C.F.R.8§1651.2(a)(1), (2) There is no dispute that FRTIB and TSP are
to make a distribution teomeoneinder this provisionaccordingly, the Coureednot evaluate
portions of Section 8424 and crasderenced provisions that define qualifyifipmp-sum
bendits.” Moreover, theCourt understands theggulatiors identify the TSP record keeper, rather
than the Office of Personnel Managemg@@PM”), as the proper recipiefior these purposes
See5 U.S.C. § 8401(24{defining “Office” as OPM) 5 C.F.R.8 1651.3(a) (“To designate a
beneficiary of a TSP account, a participant must complete and file a TSP desighbgoeficiary
form with the TSP record keeper. FRTIB Mem. at 7 n.2 (citing 5 C.F.R.1651.3(c)(1)).The
import of Section 8424(d) is thadirs. Firestone qualifies as a beneficiary only if Mr. Hsieh so
designated her in “a signed and witnessed writing rec¢byethe TSP record keeper] befdkér.
Hsieh’s] death.” Absent such a designatiaie payment would go to the next individual in the
order of precedence, namely Mr. Hsieh’s widdvrs. Wang. 5 U.S.C. § 8424(d); 5 C.F.R.
8 1651.2(a)(2)see alsd C.F.R.8 1651.5(a) (recognizingarticipant’s spousas”married even
if the parties are separateshless a court decree of divorceaonulment has been entergf”
FRTIB’s regulations further spe®fl what kind of writing Mr. Hsiehwas required to

submitif he wanted talesignate a beneficiaryLhe parties agree that the version of the regulations

®The Court need not address the details of Mr. Hsieh’$vasdWang's relationship. The parties
agree that the two werearried, even though theymdisputedlylivedapartat the time Mr. Hsieh
passed awaySee, e.g[Wang’'s] Undisputed Stmt. of Material Facts, ECF No129Y 2, 3; Pl.’s
Opp’n to Wang’s Mot., Ex. 1, ECF No. 33(Aff. of CaiYen Firestone | 5).



in existence when Mr. Hsieh filledubhis TSP designation of beneficiary form governs this case.
That version providednter alia, that

(c) Vvalidity requirements. To be valid and accepted by the TSP record keeper, a
TSP designation of beneficiary form must: . . .

(3) Be signed and properly dated by the participant and signed and properly
dated by two witnesses; . . .

(i) All submitted and attached pages must be signed by the
participant, dated by the participant, and witnessed in the same
manner (by the same witnesses) as the fageifiand must follow
the format of the TSP designation of beneficiary forml.]
5 C.F.R. § 1651.3(c)(3)(ii) (2013 The regulation plainly required, in pertinent part, that a valid
beneficiary designation form Bproperly dated by two witnesses.”
As discussed abovejére is nalispute that one d¥lr. Hsieh’switnessesMs. Bontjedid
not add the date to the “Date Signed” blodkext to her signature on page one of his Form-TSP
3. Hsieh TSP3 at 1;seealsqg e.g, FRTIB’'s Mem. at 2; Pl.’'s Opp’n to FRTIB’s Mot., Ex. 4 (Aff.
of Carolan Bontje 11). Under the plain text of théhenextantregulation the form is not
“properly dated” byMs. Bontje. 5 C.F.R8 1651.3(c)(3) (2015)The simple fact is that page one
called for a date, and she omitted that ddteat reading is unchanged by the undisputed fact that
Ms. Bontjedid add a dat¢o the Form TSP3 when she signed differentsection onpage two
Hsieh TSP3 at 2. Nor is itchanged by Ms. Bontje’s affidavit, submitted during briefing, in which
shesuggests that she intended“adopf ]” the date of the witness who signed and dated above

herown signature Pl.’s Opp’n to FRTIB’s Mot., Ex. 4 (Aff. of Carolan Bontjell). Forthe

reasons thafollow, compliance with the TSP statute and regulationst be strict, not merely

” The Court understands that this version of 5 C.B.R651.3(c)(3) became effective July 31,
2014, and was effective until May 14, 2017. None of the other statutory or regulatoryom®visi
cited in this Memorandum Opinion differed at the time Mr. Hsiepared his Form TSB.

10



substantial, and intent is insufficient to fill the gahe Court’'sapplicationof theplain text of the
operativeregulationis reinforced by amumber of &ctors

First, the therextant version of Section 1651.3(c)(3)@irtated that[a]ll submitted and
attached pageswust be. . .witnessed in the same manner (by the same witnesses) as the form
itself.” The contrast between “submitted” pagend “the form itselfcreatel some ambiguity
about whether there is a difference between the two. Presurfabilypages submitted to the
TSP record keeper would include the form itself. HowetherCourt shall conservatively assume,
arguendo that submitted pagegere in fact somethinthat did or couldliffer from the form itself.
Even sq this provision about submitted pages supports the Court’s interpretatiSectibn
1651.3(c)(3) language that indisputably applied to the form it8dtauseSection 1651.3(c)(3)
required proper dating by both witnessesthe form itselfthis requirement that each submitted
page be witnessed in the same manner reaffirmsfeeencethat each page of the foriself
likewise neededo be datedby both witnessesOtherwise an illogical result would occur: Every
page of a participant’s change of beneficiary submission would need to be dated exxgpig®r
in the form itself Moreover,at the timesubmitted pages had to “follow the formdttioe TSP
designation of beneficiary forfn 5 C.F.R8 1651.3(c)(3) (2015)That is further reason to expect
compliance with page one itself, else the illogmalcomethat “Date Signed” portions @very
page in the submissionexcept page one of therfo—neededo be complete.

Secondthe instructions in Section Il &form TSR3 itselfrequiredMs. Bontje to add the
date on page one. That sectiostruced Mr. Hsiehthat “[y]Jou and your withesses must complete
this section.” Hsieh TSB at 1. Omitting a portion of Section Il would mean that Section Ill is
not complete. Section Il provided further thdft]his entire form is valid only if this page is

witnessed by two personsld. Accordingly, a failureto observehe witness requirement as to

11



this page one rendstineffective any attempt to remedy thatidefncy elsewhere in the form.
Next to the Witness 2 signature line are standard blocks above the languatge,Sined
(mm/dd/yyyy” Failure to add the date to those blocks plainly meahas Section Ill is not
complete, and that defect is fatal to the remaind&oofn TSR3, notwithstanding Ms. Bontje’s
addition of a date in a different section on the next page.

Third, instructions elsewhere on page -eAammediately below Section H-made clear
beyond cavil that the date of Ms. Bontje’s signature was required in Sectidm &h unnumbered
section labeledn bold capital letters;REMEMBER TO:”, Mr. Hsieh was urged to “[p]rovide
your signature and your witnesses’ signatures atmeorg with the dates signédHsieh TSP3
at 1. EchoingSection16513(c)(3)(ii) of the regulations, this section eérm TSR3 reminded
Mr. Hsieh to “[h]ave the same two witnesses sign and date all pages that youtsuhmiTSP.”
Id. Moreover, Mr. Hgh was to “[c]lomplete each section in accordance with the instructitths.”
It is hard to conceive ahore directyet concisenstructiongequiring the very date that Ms. Bontje
omitted®

Fourth, Mrs. Firestone herself putsito the recorda page fromFRTIB’s website with
instructions for participants who want to designate a beneficiary. Pl.’'s QppRTIB’s Mot.,
Ex. 6, ECF No. 33 (containing webpage as of Sept. 29, 204&g alsd”l.’s Opp’'n to FRTIB'’s
Mot., Ex. 2 (Aff. of Walter EGillcrist, Jr.{8) (indicating thaMrs. Firestone’s counsel is unaware
“whether this website existed as such in 2015”). That webpatraicts: “Signand witness each

page of Form TSR according to the directions.” Pl.’s Opp’n to FRTIB’s Mot., EXEEF No.

8 Mrs. Wangalso points taertain further instructions, dated October 2Qhat are separate from
Form TSP3 itself. SeeWang’'s Mem. at 9 (citing Wang’s Mem., Ex. 4, ECF No-5)9 But Mrs.
Firestone identifies the lack of evidence that Mr. Hsieh had those instructioredobevédl him.
Pl.’s Opp’n to Wang’s Mot. at 19. Accordingly, the Court need not reach those instructiasts, whi
nevertheless do not detract from its foregoing conclusions.

12



336. As discussed above, those instructdintatethat “witness[ing]” each page requires dating
each page. Still, the Court does not rely too heavily on this webpage because of taegtnoér
its existence at the time Mr. Hsieh and hisnesses prepared his Form TSP-3.

Fifth, the Court’s interpretation of the operative version of Sedtt#1.3(c) is buttressed
by FRTIB’s own interpretationwhen it proposed to amend that provision. This is not the
traditional instance in which the Court would ys®enactmenthistory to interpreta given
enactmentrather, the Courtonsides the agency’s subsequent statements abaatdfulation
only insofar as they may further illunatethe Court’s foregoing analysif a regulatory scheme
thatis rather clear, albeit with somewhat peripheral ambiguity

The parties dispute whether it is proper to consider thisemaaitment interpretation,
which Mrs. Wang brought to the Court’s attentioBeeWang's Mem. at @®. Mrs. Firestone
objecs with caselaw about the limited circumstances in whictc@urt may consult the@re-
enactmentegislative history of a statute, namely, only when the text is not cleas Gfip’'n to
Wang’s Mot. at 2324 (citingRatzlaf v. United State§10 U.S. 135 (1994Lonsumer Elecs. Ass'n
v. FCC 347 F.3d 291 (D.C. Cir. 2003) But her precedent is not on pointere the Court is
dealing with a regulation, and the parties have not cited any legislativeyhisemeding that
regulation itselfrather, the dispute concemisbsequent history of that regulation. Moreover, the
text of the regulationat issueis rather clear, but in light of a little ambiguiapoutwhether
requirements for the form itself are the same as those for submitted—gEggeaningsome
distinction béween the twe-the Court will consider FRTIB’s subsequent interpretatioBeation

1651.3(c)°

® The parties have not briefede aplication ofany regime of formal deference to an agency’s
interpretation of its regulationsSeg e.g, Auer v. Robbinss19 U.S. 452, 4662 (1997) (noting,
upon analysis of agency interpretation of its rule, that under the circumstfiifea® issimply

13



In a proposed rule published in the Federal Register on March 30, 2017, BBSd®&ed
that “Section 1651.3(c) currently requires a TSP beneficiary designationddrenwitnessed by
two people and also requires each page of the form to be dated by the participant and both
witnesses.” Designation of Beneficial®2 Fed. Reg. 1642, 15,642 Mar. 30, 2017)(to be
codified at 5 C.F.R. ptl651.3(c)) This statement in the Federal Registéirms the Court’s
reconciliation above, of the slight ambiguity between expectations forféhm itself and
expectations for submitted pages, the assumptiomrguendo thatthosesubmitted pagesould
be somethinglifferentfrom the form itself. The agenagjves this affirmatiorby linking “each
page” language tathe “of the form” interpretation. Although the proposed +utrentually
enacte—expressly intended to change only the number of required witnesses from two to one,
that proposal also instituteéke following clearetanguage about the signature requirement for the
witness who remained: “All submitted and attached pages of the form must be signetednd da
by the same witneg$’ 1d.; Designation of Beneficiary, 82 Fed. R&j.,107(May 5, 2017)to
be codified at 5 C.F.R. pt. 1651.3{€) This language did not change the previous requirement
that Ms. Bontje date the first page of Mr. Hsieh’s Form -BSFFRTIB concurred ints closing
remark that, aside from reducing the number of witnessebe“fither validity regirements,
including the requirement that the same witness sign and date all pages ohéefieidog
designation form, remain unchanged.” Designation of BeneficB2yFed. Reg. at 15,642.
Thestatutory order of precedend¢eRTIB’s implementing regulatins, the instructions on

Form TSR3, FRTIB’s webpagealuring this litigation and—to the extent proper to considerit

no reason to suspect that the interpretation does not reflect the agencyisdfaorsidered
judgment on the matter in questin For thereinforcingpurpose for which the Court considers
the agency’s interpretation, the Court need not go down that road either.

10 Although Section 1651(8) has been amended still further since then, the portions relevant to
this Memorandum Opinion have not changed.
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the agency’s subsequent interpretationtsfthenextantregulations, all reinforce the Court’s
conclusion that the TSP regime requiregstompliancevith the change of beneficiary rulgsat
were operativevhen Mr. Hsieh submitted his Form TSR Moreover, thisinterpretationis
consistent with the agensy’'own allegedresponse to Mr. Hsieh’'s Form TSP The record
contains a notice fromiSPto Mr. Hsieh dated November 28, 208kting thathe agency was
“unable to processhis Form TSP3 because “[a] required signature date is missing or invalid.”
FRTIB’s Reply, Ex. 2, ECF No. 34AlthoughMrs. Firestme argues that there is no evidence that
this rejection notice was sent r received byMr. Hsieh, the Court need not resolve that issue.
SeePl.’s Opp’'n to FRTIB’s Mot. at 7; Pl.’s Opp’n to Wang’'s Mot. at3 A “presumption of
regularity attachego ordinary-coursgovernment recoslike this oneunless the Court observes
“clear evidence to the contraryMiley v. Lew 42 F. Supp. 3d 165, 1772 (D.D.C. 2014) (Kollar
Kotelly, J.)) Quoting Sussman v. U.S. Marshals Sed94 F.3d 1106, 1117 (D.Cir. 2007))
(internal quotation marks omittedjRTIB’s Reply at 4. The Court lacks briefing about FRTIB’s
and TSP’s recoriteeping practicedyut the Court has no reason to believe that these agencies
fraudulentlymanufactured theoticefor this litigation. Accordinglythelanguage in thaotice—
whetheror notit was sent-reflectsthe government’strict compliance with the requiremehtat

Mr. Hsieh’s Form TSP required a date next to Ms. Bontje’s signature.

Mrs. Firestonehas not identified any caseeither in this jurisdiction or any otheithat
permitslessthan strict compliance with the TSRatute and theaxtantregulations. Althoughhie
Court is unaware of any casgerpretingthe witness date requirement under Beci651.3(c),
the few ourtsoutside this jurisdiction thdtaveconstruedther parts of Section 165lhavedone
so strictly. In Kriebel v. Longa district courtonstruedsection 1651.8 require more than simply

proof of mailingForm TSP3; rather,FRTIB must haveactuallyreceivel the form,which could
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nevertheless be establisheith the aid othemailbox rule 994 F. Supp. 2d at 6478. Similarly,

in Hewitt v. Thrift Saving Plara federal district court granted summary judgment to BRHere
the plaintiff did not allege that the decedent had submitted his Fora3 D&fre he died, despite
somesuggestion of decedent’s intent to do s664 F. Supp. 2d 529, 8381, 53435 (D.S.C.
20009).

A couple of other cases briefopnsiderSecton 1651.3(c) but do not imply much about
the strictness of compliancé Faris v. Longa districtcourt recognized a beneficiary designation
as valid undethe TSP statute and regulatibecause it was “signed, withessed, and received by
[FRTIB] prior to the participant’'s death No. 2:07#CV-102, 2008 WL 612938, at *5 (E.D. Tenn.
Mar. 4, 2008)citing 5 U.S.C. 8§ 8424(d); 5 C.F.R. 8§ 1651.3(t)lding that FRTIB’S'series of
bureaucratic missteps” did not precluaepostecognition of validT'SR3). TheFaris court did
not have reason to discuss the more specific requirements of what witnessiregl.eBsEl also
Sharber v. SharbeiNo. 2011CA-000086MR, 2013 WL 3013583, at *34 (Ky. Ct. App. June
14, 2013) (deferring to TSPfnding of a valid TSR3 under Section 1651.3, but likewise not
addressing witness requirement@djhen the decedent Faris submitted his operative Form TSP
3, thethenextantversion ofSection1651.3(c) differed; there was no express requirement that
either the participanor the witnesses date the fornseeFaris, No. 2:0#CV-102, 2008 WL
612938, at *2, *5 (identifyingperativeForm TSP3 as submittedn 2006); 5 C-.R. § 1651.3(c)
(2006).

In short, absent any case law to the contrary, this Court agrees that Section 1p&#t.3 is
of “a regime where anything short of strict compliance with the statutoryregdlatory

requirement of submitting Form TSPto the TSP record keeper is insufficient to designate or
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change a beneficiary. Hewitt, 664 F. Supp. 2d at 534. That strict compliance extends to the
requirement of submitting\aalid Form TSR3, which Mr. Hsieh did not do.

Mrs. Firestone nevertheless urges the Court to rely on otheof-@uftcuit authority
recognizing substantiabmpliance in the context of the Employee Retirement Income Security
Act (“ERISA”). Pl.’s Opp’n to Def. Wang’s Mem. at 2&/ (citing, e.g.Phoenix Mut. Life Ins.

Co. v. Adams30 F.3d 554 (4th Cir. 1994)). But assumiagguendg that ERISA precedent is
closely analogous enough to rely upon, her cited case law clearly linmstsddicirine to
circumstances in which ERISA doest expressly furnish a ruleSee, e.gDavis v. Combe294
F.3d 931, 940 (7th Cir. 2002) (“The concept of substantial compliapeet of the body of federal
common law that the courts have developed for issues on which ERISA does not spegKdirectl
Unlike in the TSP context, the ERISA context evidently lacks an “explicit remeint . . . that a
change of beneficiary form must be signed and dated in a specific matheg(citing Phoenix
Mut. Life Ins. Cq.30 F.3d at 562). In what appears to be one of the seminal cases on this issue,
the Fourth Circuit was careful to cabin its holding: “We do not hold that the fedenat@o law

of substantial compliance is applicable in any context other than that befoceithie ¢the instant
case, the change of beneficiary provision in an ERISA pl&hdenix Mut. Life Ins. Cp30 F.3d

at 565. Moreover, some courd®ubt whether his applicationof the substantial compliance
doctrinein the ERISA contextemains valiceven incircuits thatinitially adopted it.See, e.gNg

v. Prudential Ins. Co. of Aml72 F. Supp. 3d 355, 3@3! (D. Mass. 2016) (discussirkgnnedy

v. Plan Adnr for DuPont Sav. & Inv. Plarb55 U.S. 285 (2009)). In short, neither Congress by
statute, nor FRTIB by regulation, n@ase law gives any reason to import a “substantial

compliance” doctrine from ERISA into this contéxt.

1FRTIB and TSP, on the one hand, and Mrs. Firestone, on the other, draw conflictingcegeren
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The Court has identifieddifferentcontextwherean affidavit has been found sufficient to
remedy a defect in compliance. Jankins v. Bartletttwo experts failed to sign expert disclosures
prepared by defendants’ attorney, and so they did not strictly comply with Fedéalf Rivil
Procedure 26 requiring that such a report be “prepared and signed by the witness.” 487 F.3d 482,
48788 (7th Cir. 2007) (citing Fed. R. Civ. P. 26(a)(2)(B)) (internal quotation markgeanit
However, the district court found the error harmlasgler Rule 37(c)(1) because the experts
substantially complied by expressly adopting the contents of those disclosuagigdavits
submitted after the fact.ld. at 488. The Seventh Circuit found no abuse of discretion in
recognizing substantial comatice through affidavits “cur[ing] the main defect in the expert
report, the absence of the [experts’] signaturdd.” But eventhat precedent is distinguishable.
There is no TSkquivalent of the Rule 37(c)(1) safe harbor for harmless error.

In short,Mrs. Firestone fails to persuade the Court that this is a context where substantial
compliance is permissibleMrs. Firestone has not shown that Congress gave FRTIB and TSP the
discretion to deviate from its statutory and regulatory obligations, whighisncase require
payment to the surviving spouse absent a Vaticn TSR3 designating a beneficiarySeeb5
U.S.C. § 8424(d); 5 C.F.R 1651.2(a)l), (2) cf. Ferguson v. LongB85 F. Supp. 2d 294, 299
(D.D.C. 2012) (citingOffice of PersMgmt. v. Ricinond 496 U.S. 414, 4230(1990)) (finding
that, where FRTIB had valilormTSP-3 on file, FRTIB had no discretion to make distribution to

surviving spouse even “where [FRTIB] is satisfied that the equities demand it”

from the Federal Employees Group Life Insurance Act (“FEGLIASeeFRTIB’'s Mem. at 910;

Pl.’s Opp’n to FRTIB’s Mot. at 145. But because FRTIB and TSP are the parties aiming to draw
support from the FEGLIA context, and the Court finds grounds for strict compliance without
reaching that proposed analogue, the Court need not discuss FEGLIA further here.
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2. Application toMrs. Firestone's Claims

BecauseMrs. Firestone has not established that she awdssignated beneficiary of Mr.
Hsieh’s TSP accounshe cannot avail herself tfis Court’s jurisdiction undeBection8477e).
That flaw is fatal to her declaratory judgment and specific performance claimas$,collectively
attempt“to recover benefits of [a] . . . beneficiary under the provisions of subchaptdrthis
chapter[and] to enforce any right of [a] . . . beneficiary under such provisions.” 5 U.S.C.
8§ 8477(e)(¥C)(i).*> Accordingly, theCourt shall dismiss the declaratory judgment claim against
FRTIB, TSP, andVrs. Wang, as well as the specific performance claim against FRTIB and TSP.
Mrs. Firestone also pésa right to recover as thiplarty beneficiary foFRTIB’s and
TSP’s breach of a contraeith Mr. Hsieh. Am. Compl. 11 225. Sheriesto ground this claim
in the “recover benefits” and “enforce any right” languaf&ection 847{&). SeePl.’s Opp’n to
FRTIB’s Mot. at 15. BuMrs. Firestonedoes not furnish any authority for her argument, in effect,
that Congress intended poovide TSP participants with contractual rights enforcedlyi¢hen or
their thirdparty beneficiarieshrough areach of contract claimMoreover, she does nidenify
precedent articulating the elements of such a claim, which would presumally flem state
common law, despite the incongruity with the federal statute from whiclputagive claim
springs. Nor doeBirs. Firestonaliscuss whether and hdhe stattory definition of a beneficiary

should accommodate this non-statutory notion of a théndly beneficiary.

12 Mrs. Firestone does not invoke the Court’s jurisdiction over a benefici@nyisarticipant’s)
attempt “to clarify any such right to future benefitsder”subchapter Il governing the TSP.
U.S.C. 88477(e)(3)(C)(i). Nor has the Cdarindany precedent that would support an extension
of this provision to those who are seeking to establish themselves as beneficldmesne
relevant case identified/lthe Court briefly construes this provision as furnishing rights to existing
beneficiaries. See Garcia v. United Stat€96 F. Supp. 39, 42 (D.D.C. 1998) (interprefdsgtion
8477¢e)(3)(C)(i)as “creat[ing] a cause of action toeneficiariego sue taecover lost benefits, or

to enforce oclarify rights’ (emphasis added)).
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The Court need not puzzle further, howeaut thenature of a breach of contract claim
in this setting becausérs. Firestone has nastablshed that the Court would have jurisdiction
over any such claim. Section 84&yaccords jurisdiction only over claims by participants and
beneficiaries, of whiclMrs. Firestone is neitherin an apparerdttempt to salvage her claishe
argues thasheis the ‘interdedthird-party beneficiaryof the contract between FRTIB and Mr.
Hsieh” Id. at 16(emphasis addedButthe Court does not accept this Trojan Horse for persuading
the Court to rely on Mr. Hsieh’s (presumed) intention. As discussed athevd,SP regime
requires strict complianceMr. Hsiehdid not comply with the requirements for a valid Form TSP
3; accordinglyhe did not designatdrs. Firestone as a beneficiagnd the Court would have no
jurisdiction over any otherwisealid breach of contract claim root&d Section 8477(e).

That leaveaVirs. Firestone’s equitable estoppel clainit is, of course, her burden to
establish the Court’s jurisdiction over that clai‘m. Farm Bureaul2l F. Supp. 2d at 90. But
Mrs. Firestone does not specifically discuss the grounds for jurisdiction over aabbejestoppel
claim. Indeed, she says very little about this claim at all in her brielimgpposingVirs. Wang'’s
motion, Mrs. Firestonebriefly assertshatMrs. Wang’s challenge to the equitable estoppel claim
“is not only premature[,] it is unsubstantiateoh light of allegations in the Amended Complaint.
Pl.’s Opp’n to Wang’s Mot. at3-14 Yet, elsewheren thatpleadingMrs. Firestone effectively
ceasepursuingthatclaim againsMrs. Wangaltogether!Plaintiff is not aware presently of any
conduct byMrs. Wang that would draw in the doctrine [of equitable estoppel]. However, Plaintiff
will address the merits of this claim if necessary in her resgoribe government’s recently filed
motion.” Id. at 27 FRTIB and TSHndeedchallenge heequitable estoppelaim, butshe sgs

nothingin responseSeeFRTIB’s Mot. at 1113; seealsogenerallyPl.’s Opp’n to FRTIB’s Mot?

13 Mrs. Firestone does refer to equitable estoppel once in her brief, but she does so only in
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Ordinarily the Court hesites to treat an issue as conced®de, e.gManning v. Esper
Civil Action No. 121802 (CKK), 2019 WL 281278, at *6 (D.D.C. Jan. 22, 2qk@jllar-Kotelly,
J.)(discussing Circuit precedentiiere howeverthere is good reason to do ddrs. Firestone is
expressly aware thdrs. Wang’s motiorchallenges her equitable estoppel claim, anctdzly
anticipated the same FRTIB’s and TSP’s motionDespite that awareneshetCourtacksMrs.
Firestone’s counterarguments, if aag,tothe lkegal merits of her equitable estoppel claim. While
in response tdrs. Wang’s motionMrs. Firestone initially urges the sufficiency tbfe equitable
estoppel allegations in h&mended Complaint, elsewhere she concelas“this case may not
fall neatly into equitable estoppel jurisprudence.Pl.’s Opp’n to Wang’'s Mot. at 27 (citing
Ferguson 885 F. Supp. 2d @08). She offers no further argument why the Court should recognize
an equitable estoppel claim here ilsiadmittedlya somehow-unusual seg for such a claim.

Even if the Court desnot treatthe equitable estoppel argument as conceded, the Court
still cannot identify the jurisdictional hook. Absent beneficiary statubifsr Firestone, there is
no obvious basis for jurisdiction over her claim un8ection 8477(e). And she has not argued
that this Court has any other jurisdiction over her suit. Accordimgig, Firestone’s equitable
estoppel claims againstrs. Wang, FRTIB, and TSP must be dismissed, if not by concession, then
under Rule 12(b)(2).

BecauseMrs. Firestone has not established that this Court has jurisdiction over any of her
claims,the Courtneed noaddressany distinctissuef Mrs. Firestone’s standing or FRTIB’s and

TSP’s sovereign immunifynor does it need to evaluate her claims under Rule 12(b)(6).

describing a case that she distinguishes for other purp8gePl.’s Opp’'nto FRTIB’s Mot. at 6
(citing Ferguson 885 F. Supp. 2d at 298).
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B. Alternatively, Summary Judgment Under Rule 56

Assuming,arguendg in the alternative thatirs. Firestone could establish this Cdsirt
subjectmatter jurisdiction, th€ourt nevertheless findbat the undisputed material facts warrant
summary judgment fokrs. Wang, FRTIB, and TSP. In their briefing, the parties comment on
each other's (noficompliance with the rules for statements of material fact accompanying
summary judgment pleadings. The parties’ briefing is, indeed, not a model of aoceph this
regard. However, the record shows that the vanishingly few fact@rthaecessary to resolve the
motion for summary judgment the alternative are not genuinely disputed.

As discussed above, it is undisputed that Ms. Bontje did not add a date next to her witness
signature on the first page of Mr. Hsieh’s Form TEPThe beneficiary designation was therefore
ineffective. Withoubeneficiary status, K. Firestone is not entitled to a declaratory judgment or
specific performance. The foregoing discussion also shows tisaFiMestonelid not sufficiently
plead the elements ofvalid breach of contract claim, and that she has conceded the legal merits
of her equitable estoppel claim. AccordingWrs. Firestone is unable to prevail, even on the
merits.

ok

None of M's. Firestone’s other arguments change the outcémeexample, discovery is
unnecessary because the undisputederial facts show that she is not the benefici@ontra
Pl.’s Opp’n to FRTIB’s Mot. at 8 (requesting discovery for purposes exceeding SC@EISargc
to decidepending motions Nor are the parties’ disputes as to any other facts material to this
outmme.

If, asthe parties seem to agree, Mr. Hsieh really did intend to designatefeibeyet is

unfortunate that he was unable to effectively do so. The Court understands wltpstpkance
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is necessary to ensure justice in the aggregate. AfBFRhd TSParguethe “agenciesabide by
“strict and clear rules” in order to effectively “administer many thousafdsvings plans for
current and former federal employees and . . . distribute the funds in those plans toettte cor
beneficiaries.” RTIB’s Reply at 1. The Court’s faithfulness to the mandates of Congress and
FRTIB regulations precludescourse to any equities suggesting less than strict compliance
V. CONCLUSION
For the foregoing reasons, the CABRANT S Mrs. Wang's [29] Motion t@ismiss or, in
the Alternative, for Summary Judgment, aBRANTS FRTIB's and TSP’s [30] Motion to
Dismiss, or, in the Alternative, for Summary Judgment.
An appropriate Order accompanies this Memorandum Opinion.
Dated: March25, 2019
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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	I.  BACKGROUND
	To summarize the few relevant factual allegations, the Court shall rely on the [17] Amended Complaint, as supplemented by the record where the Court indicates.

