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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CENTER FOR
EQUITABLE TREATMENT, INC.,

Plaintiff,
V. Case No. 16-cv-01820 (APM)

OFFICE OF MANAGEMENT AND
BUDGET,

Defendant.

N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff American Center for Equitable Treatment, Inbrings this Freedom of
Information Act (“FOIA”) action against Defendant Office of Managetam Budge(*OMB”),
following its request fodisclosure ofecords related tgamong other thingg1) the Paperwork
Reduction Act, its implementing regulations, and OM@uidanceconcerninghe Act (2) OMB’s
review of“information collection requestsnd petitions for review of collected information; and
(3) OMB'’s interpretation or application of certain regulatiaighe U.S.Patent and Trademark
Office. Inresponse to Plaintiff's FOIA requestshere were threecOMB produced some records
in full, somein part, and withheld others in their entirety.

Both parties have moved for summary judgment under Federal RoildProcedure 56.
The sole issue before the court is whether Defendant conducted an adear@itensresponse to
Plaintiff's threeFOIA requests.For the reasons set forth below, the court holds@hB has not

sufficiently explained why the parameters of its searspecifically the time limits and search
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termsit used—were adequate identify all responsive recorddn all otherrespects, OMBs
search was reasonabl&ccordingly, the court grants in part and denies in part Defendaoti®ivi
for Summary Judgment and denies in part Plaintiff's GMs8on for Summary Judgment.
. BACKGROUND
A. Factual Background
In 2016, Plaintiffsubmitted three separate FOIA requests to ONB's CrossMot. for
Summ. J., ECF No. 17 [hereinafter BRIOpp’r, Pl.’s Statement of Undisputed Material Facts,
ECF No. 171 [hereinafter Pl.’s Stmt.jpt 1} 2 Def.’s Reply and Opp’to Pl.’s CrossMot. for
Summ. J., ECF No. 20 [hereinafter Def.’s Reply], Def.’s Respl.t® $atement of Undisputed
Material FactsECF No. 2601 [hereinafter Def.’s Resp. Stmt.], { 2.he requests and the agency’s
responses are set forth below.
1. Plaintiff's First FOIA Request (201696/2016-128)
On June 10, 201®laintiff submitted its first request (“First Requgdti OMB, seeking:
(1) All records referencing or concerning the Paperwork Reduction
Act, 44 USCS§ 3501et seq,.its implementing regulations in 5
CFR Part 1320, anfODMB] guidance issued to agencies AND
United States Patent and Trademark Office (P@s 37 CR
1.111, 1.115, 1.116, 1.130, 1.131, and/or 1.132, including but
not limited to(a) all Information Colleton Requests (ICRs), (b)
OMB Forms 83|, 83-C, 83D, 83E and certifications and
supporting evidence thereta) estimates of paperwork burden
and theirderivation pursuant to 5 CFR 1320.8(a)(4), and (d)
Supporting Statements referencingconcerning te PTO rules
specified in this Request.
(2) All records referencing or concerning OMB review IGIR

References N0os201301-0651-002nd 201209-0651-01hot
otherwise included in Request #1 above.

! Citations toPlaintiff's Statement of Facts, which includes both its Statement of Undisputed Matetsahirddts
Response to Defendant’s Statement of Undisputed Material Beet®) the page numbers electronically generated
by CM/ECF.



(3) All records referencing or concerning ORMBinterpretation
and/or application 05 CFR 1320.3(h), and any of its subparts,
with respect to PTO rules 37 CFR 1.111115, 1.1161.130,
1.131 and/or 1.132.
(4) All records referencing or concerning Gilbert P. Hyatt.
Def.’s Mot. for Summ. J., ECF No. 16 [hereinafter BeMot], Decl. of DominicMancini, ECF
No. 161 [hereinafter Mancini Decl.], Ex. 2Plaintiff defined therelevant time period fotems
1-3to beJune 1, 2012, through the date of the requestpututo time limitationonitem4. Id.
Plaintiff also suggesteda list of search termsincluding “(1) regulatory provisions and
Information Collection Request numbers such3&sCFR 1.111’ and ‘065D031; (2) the last
names of OMB and PTO staff who would likely have produced or rectieeaquested records;
and (3)terms that OMB staff were likely to include in relevant documenth s ‘Manual of
Patent Examination Procedure’ and ‘patent prosecutioRl”’s Stmt.2, § 4 (quoting Mancini
Decl., Ex. 2)cf. Def.’s Resp. Stmt. | 4.

OMB’s FOIA Officer assigned the request ttte agency’Office of Information and
Regulatory Affairs (“OIRA”). Def.’s Mot. at-34,2 9 3 Pl.’s Stmt. at 57 1 Over the following
weeks, OMB’s Office of General Counsel (*OGC”) worked with subjeatten experts within
OIRA to understand what types of respongigeordsexisted. Id. OnAugust 2, 20160MB
responded tdPlaintiff's First Requesand indicated that (1) with respect tatems 1-3, certain
responsiveecords were available on a website maintained by OIRA, and (2)easplect tatem
4, no responsiveecords wer@entified. Def.’s Mot. at4, | 4;PIl.’s Stmt. at 5/ 1; Mancini Decl,

Ex. 4. Plaintiff thenappealed to OMB’s FOIA Officeseveral days latearguingin partthat many

responsive doauents were not available government websigeand thatOMB did not make a

2 Citations to Defendant’s Motion for Summary Judgment, which includésitsoStatement of Undisputed Material
Facts and its Memorandum in Support, are to the page numbereratzity generated by CM/ECF.
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good faith effort to search for responsive documd?its Stmt.at 2-3, 1 6;seeDef.’s Resp. Stmit.
1 6;seealsoMancini Decl., Ex. 4 (letter of appedated August 5, 20)6

Based on additional information provided the course ofPlaintiff's appeal, OGC
submitted a request for a centralized search oéthail accounts offelevantOIRA staff Def.’s
Mot. & 4,  5; Pl’'s Stmt. at 5, { LJsing aBoolean search method, OGC directed the agency’s
Information Technology staff to search thenails of custodians “most likely to have responsive
records” using combination of terms referring to the specific regulatory prangse.g., “37 CFR
1.111,”and Information Collection Request (“ICR”) numbers sought by Figird.g., “0651
0031.” Id.; Pl.'s Stmt. at3, | 7: seeDef.’s Resp. Stmt. § 7or this search, thegencydefinedthe
relevant time period as Juae2012, through June 10, 201Bef.’s Mot. at 4, | 5; Pl.’s Stmt. at
5, § 1. After reviewing the records located in the search, OGC determined that anseipiale
search was necessagngcordingly, the subject matter experts conducted a search of their own e
mails and identified a few other potentially responsive records.’sMbt. at 4, | 6; Pl’'s Stmt.
ats, 11.

On November 30, 2016, OMB responded to Plaintiff's administrative &ppdgrovided
424 pages of information, which were partially redagiecsuant to FOIA Exemptions 5 and 6.
Pl’s Stmt. at 3, | 8; Def.’s Resp. Stmt. {{Befendant alsevithheld 12 documents in fulEiting
Exemption 5.1d.

2. Plaintiff’'s Second~OIA Request (201626)

On August 1, 2016, Plaintiff submitted its second request (“Second R§doeSiVB,

seeking:
(1) All records referencing or concerning the Paperwork Reduction
Act, 44USC § 3501et seq. its implementing regulations in 5

CFR Part 1320and[OMB] guidance issued to agencies AND
[PTO] rules 37 CFR 1.105, 1.129, 1.142, 1.143, 1.114445,



and/or 1.146, including but not limited to (a) all Information
Collection RequestdCRs), (b) OMB Form 83, 83C, 83D,

83-E certifications and suppimg evidence thereto,

(c) estimates of paperwork burden and their derivation pursuant
to 5 C.F.R.8 1320.8(a)(4), and (d) Supporting Statements
referencing or concerning these Piiules or guidance.

(2) All records referencing or concerning @ber 800 othe PTOS
Manual of Patent Examining Procedure (MPEP) including but
not limited to (a) all Information Collection Requests (ICRs),
(b)) OMB Form 831, 83C, 83D, 83E -certifications and
supporting evidence thereto, (c) estimates of paperwork burden
and thé derivation pursuant to 5 C.F.R. § 1320.8(a)(4), and
(d) Supporting Statements referencing or concerning these PTO
rules or guidance.
(3) All records referencing or concerning OMBinterpretation
and/orapplication of 5 CFR 1320.3(h), or any of its subpart
with respect to (a) 37 CFR 1.1056,129, 1.142, 1.143, 1.144,
1.145, and/or 1.146; and/or (@hapter 800 of the MPERBnd/or
(c) made or issued prior to July 31, 2013, regarding any PTO
ICR, agency rule oguidance.
Mancini Decl., Ex. 5. Plaintiff identified the relevant time perioldr the Second Requett be
from June 1, 2012, through the date of the reqiliést Second Request also provided search terms
targeting: “(1)key regulatory provisions; (2) the last names of OMB and PTO staifwould
likely have produced or received the requested records; and (3) tatn@MB staff were likely
to include in relevant documentsPl.’s Stmt. 3, I 9seeMancini Decl., Ex. 5¢f. Def.’s Resp.
Stmt. § 9.
Based on the face of the request and after consulting with subject mattes @xfjen
OIRA, OGC staff determinethat the most effective way to capture responsive records was
through a centralizedmail search of relevant OIRA staff. Def.’s Mot. at 5, § 10; PlistSat 5,
1 1. Using a Boolean search methtits agency searched themails of identifiedstaff from June

1, 2012, through August 1, 2016, that containethbinations oferms referring to the specific

regulatory provisions mentioned in the Second Request, as wethasreferring to the two ICR



numbers mentioned in the First Requeld.; seeMancini Decl., Exs. 2, 5.0MB ultimately
responded tdPlaintiff's SecondRequest on December ,32016, and produced 252 pages of
information, with partial redamns pursuanto Exemption 5. Pl.’s Stmat 3, { 10; Def.’s Resp.
Stmt. § 10.

3. Plaintiff's Third FOIA Request (201627)

On August?2, 2016, Plaintiff submitted itshird request (Third Request”) to OMB,
seeking:
(1) All records referencing or concerning tingplementation of 44
U.S.C. §8 3517(b) of the Paperwork Reduction Act, the
regulation at 5 C.F.R. 81320.14(c), and implementing guidelines
(if any), including but not limited to procedures and assignment
of responsibilities for processing and deciding [etd

thereunder. Federal Register notices are excluded from this
request.

(2) Copies of all petitions submitted to OMB under 44 U.S.C. §
3517(b) or 5C.F.R. 81320.14(c), and all records referencing or
concerning such petitions, includéxait not limited to ONB
communications with the petitioners and OMB decisions on
suchpetitions.
Mancini Decl., Ex. 7. The stated time period fahe Third Requestwas from May 22, 1998,
through the date of the requesAs with the First and Second Reqisgshe Third Request
suggested that several search terms be uUseeMancini Decl, Ex. 7.
OGC again determined that a centralized search of-thaileof relevant OIRA w&ff was
the most effective way to capture responsive recos.’s Mot. at 6, { 14seePl.’s Stmt. at 6,

1 4. For this search, the agency restricted the relevant time periahuary 20, 2009, through

August 2, 2016, even though Plaintiff had sought records as early aslti99he initial search

3 Plaintiff apparently chose May 22, 1995, as the relevant stathdsause that is when the statutory provision
relevant to its Third Request was first adopt&egePl.’s Opp'n, Pl.’s Mem. of Points and Authorities in Support of
Its CrossMot. for Summ.J. and in Opp’n to Def.’s Mot. for Summ. J., ECF No:21 At 15.
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term used was “5 C.F.R.1820.14.” Id. After this initial searchthe agency conducted a second
searchwhich expanded the numberesmail custodians angseda Boolean search methadhose
terms includedthe relevant statutory provisignalong withkey words such as “[p]etitigh
“information collection,” and “collection of information.Def.’s Mot. at 7, 1 15seePl.’s Stmt.
at 6, 1 4. OGC ultimately ran three additional searches, altering the search teazsotmnt for
common misspellings and-ranning searches of key s to confirmits results. Def.’s Mot. at
7, 1 16; PLs Stmt. at 5 1. OMB responded to Plaintiff's Third Request on January 31, 2017,
and produced 89 pages of information, with partial redactions pursu&mnetoptions 5 and 6.
Pl’s Stmt. at 4, 1 12; Def.’s Resp. Stmt.2] 1

B. Procedural Background

Plaintiff filed this action orSeptember 12, 2016Compl., ECF No. 1. After thearties
filed cross motions for summary judgment, Defendaatle a supplemental releadeerords to
Plaintiff. Def.’s Reply at 1. Initially, Plaintiff had argued that Defendant could not rely on
Exemption 5 to withhold these records because, in this tasejthheld records fell within the
Paperwork Reduction Act’s disclosure requiremegeePl.’s Opp’n, Pl.’'s Memof Points and
Authorities in Support of Its Crogdot. for Summ. J. and in Opp’n to Def.’s Mot. for Summ. J.,
ECF No. 172 [hereinafter Pl.'s Mem,]at 15. Defendant’s subsequent release of these records to
Plaintiff, however, effectively mooted any sucimallenge. Pl.’s Reply in Support of Croddot.
for Summ. J., ECF No. 21 [hereinafter Pl.’s Reply],-&8.5

Additionally, Plaintiff contested the adequacy of the seaittarguedthat (1) OMB’s
search was not designed to uncover all responsive records because the aggnonlyaimails
from the custodians “most likely” to have the requested information sedl anly search terms

“most likely” to produce responsive records, @NB’s declaant failed to aver that no other



document system likely cont&dresponsive recorg¢2) the search was unreasonably restricted
to edmail accounts when responsive recondselikely stored in otherecord systemssuch as
hard copy or other electronic files; and (3) OMB ignored the agketime periods and search
terms supplied by Plaintiff without establishing hasearchusing the requested parametsoaild
be overly burdensomePl.’s Mem. atl3-16 These cticisms prompted additional searches and
a supplemental affidavit from the agencef.’s Reply at 47. OMB reconfirmed with OIRA
staff that no paper records exigtexamined OGC files and found no paper recoitdsearched
other electronic records and found no resmie documentsandit submitted a supplemental
affidavit representing that the declarant was “aware of no other losdhanhare likely to contain
responsive records other than those searchield.’'Second Decl. of Thomas Hitter, ECF N®-
3 [Second Hitter Decl.], at-3.

As a consequence of these additional searches and representationgejy itisrief
Plaintiff abandoned its arguments about the inadeqadtlye locations searchetl. That leaves
only two outstandingsearchissues: (1) the agency exclusion of certain time periods from the

searches conducted asthe First and ThirdRequestsand (2) the agencyi®jection of certain

4 If the courtis mistaken thaPlaintiff's reply brief abandaits arguments concerning the locations searched, the
courtnonethelesBnds the agency’s search to be adequate in that respesntend judgment in favor OM&s to that
issue

To prevail on summary judgment, ‘samgency must show that it made a good faith
effort to conduct a search for the requested records, using methintiscan be
reasonably expected to produce the information requésthich it can do by
submitting“[a] reasonably detailed affidavit, setting forth the sedecms and
the type of search performed, and averring that all files likely to iconta
resporsive materials (if such records exist) were searthed.

Reporters Comm. for Freedom of the Press v, KBl 175042, 2017 WL 6390484, at *2 (D.C. Cir. Dec. 15, 2017)
(alteration in original)quoting Oglesby v. U.S. Dep’'t of Arm®20 F.2d 57, 68 (D.C. Cir. 1990)Here, after
conferring with subject matter experts, OMB searched for the segfieecords in both electronic and hard copy
records systems, and declared that no other locations aredikelgtain responsive records other than those searched
Second Hitter Decl. 11-80. Those averments satisfy the agency’'s burden at the summary nudgeage, and
Plaintiff has offered nothing to overcome the good faith accorded to ¢éneyg search efforts.
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“less exactingsearch terms,” such as “Rule 111,” “patent@igation,” “MPEP,” and “ICR.”
Pl’s Reply at 3.The court now turns to thosemainingissues
[11. LEGAL STANDARD

Most FOIA cases are appropriately resolved on motions for sumnagment. Brayton
v. Office of the U.S. Trade Representaté4l F.3d 521, 527 (D.C. Cir. 2011). A court must grant
summary judgment “if the movant shows that there is no genuspeitei as to any material fact
and the movant is entitled to judgment as a matter of |d&3. R. Civ. P.56(a). A dispute is
“‘genune” only if a reasonable fadinder could find for the nonmoving party, and a fact is
“material” only if it is capable of affecting the outcome of litigatiohnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986).

“Unlike the review of other agen@ction that must be upheld if supported by substantial
evidence and not arbitrary or capricious, the FOIA expressly placesrihenibon the agency to
sustain its action’ and directs the district courts to ‘determiaeriftter de novo.”U.S. Dep't of
Justice v. Reporters Comm. for Freedom of Prd8® U.S. 749, 755 (1989) (quoting 5 U.S.C.
8§ 552(a)(4)(B)). Summary judgment in a FOIA case may be based solely on infommabvided
in an agency’s supporting affidavits or declarations if thoselaafts or declarations are
“relatively detailed and nenonclusory.” SafeCard Servs., Inc. v. SE826 F.2d 1197, 1200 (D.C.
Cir. 1991) (internal quotation marks omitted).

V. DISCUSSION

As noted, only two issues remain for the court’s resolution. fifsteis whether OMB’s
searchcomesup short because it excluded certain time periods from its ssar8lpecifically,
Plaintiff complains that OMB arbitrarily limited its search toaets created on or after January

20, 2009, when Plaintiff placed no time limit on item 4 of the Fiesjuest and sought records



datingback to May 22, 1995, as its Third Request. Pl.'s Reply at 23. The second is whether
OMB'’s searchis inadequate because the agemnsgd “hyperspecific search terms,” such as
citations to statutes and regulaticarsd formal namesyet failed to usecustomary verbiager
abbreviations for those samernter. Sofor example, Plaintiff protests that the agency used the
search term “37 CFR 1.111hut not“Rule 111,” and used “information collection requestsjt
not“ICR.” Id. at 34. The court considers each of these issues in turn.

A. Excluded Time Periods

The adequacy of an agency’s search is measured by the standard of reasssa®én
Reporters Comm2017 WL 6390484, at *2McGehee v. CIA697 F.2d 1095, 1100 (D.C. Cir.
1983). TheD.C. Circuit has appliedhe reasonableness standard to an agency’s decision to limit
the temporal scope of a searchee McGehe&97 F.2d at 1101. “[A] temporal limit pertaining
to FOIA searches. .is only valid when the limitation is consistent with the agendyty to take
reasonablesteps to ferret out requested documentsd. The agency bears the burden of
persuading the court that any time limit placed on a search is consisterfitsvibbigation to
conduct a reasonably thorough investigatiolal”

Here, OMB’s declaraticr-submitted by OMB’s Associate General Counsel, Thomas
Hitter—is inadequate because it does not explain why the agency limitedrichdor responsive
records to those eated on or after January 20, 20@®en in two instances Plaintiff asked for a
different time period As to item 4 ofthe FirstRequest, Plaintiff put no date restriction on the
search, and as tihe Third Request, Plaintiff asked for records dating b&xkl995. Hitter,

however, does not articulate widMB did not usePlaintiff's requestedemporal parameters.

5 The court does natnderstandPlaintiff to lodge the same complaiabout items 43 of the First Requesindthe
Second RequesiNor couldit. For those request$i¢ agency’s selected date of January 20, 30@8ede®laintiff's
requested date of June 1, 20Mancini Decl.at 22, 38.
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True, Hitter states that records from the ri890s would have been destroyed in the ordinary
course andhe alludes to the agency’s transferretords prior to 2009 to the National Archives
and Records\dministration Second Hitter Decl. § 11But Hitter does not distinguish between
hard copy and electronic records,j@portant distinctiomn this case given that responsive records
turned up onlythrough email searches. Did the agency transftenalsto the National Archives
and Records Administratian 2009? Hitter does not say.To fulfill its FOIA obligations, OMB
either must expand the temposabpe of its search to the time periods requested by Plaintiff for
item 4 ofthe First Requesindthe Third Request, or supplement its declaration to explain why
using Plaintiff's preferred dates is inconsistent with the standireasonablenessSee dmes
Madison Project v. Dep't of Stat@35 F. Supp. 3d 161, 169 (D.D.C. 2017) (noting the “glaring
dates restriction issue” and remanding to the agency to conduct reseavetes or provide more
detailed declarations).

Accordingly, Defendant’s Motion foSummary ddgment is denied with respect to the
temporal limits used to search for records responsive to item 4 &irdt Requesindthe Third
Request

B. Narrowed Search Terms

The court reaches a similar conclusion with respect to Plaintifdenge to the agency’s
choice of search termsAgencies enjoy discretion in crafting search terms designed tofydenti
responsive recorddyut that discretion “is not boundle8s Coffey v. Bureau of Land Mgmt.
(Coffeyl), 249 F.Supp. 3d 488, 498 (D.D.C. 2017]T]he search terms selected must pass muster
under ‘a standard of reasonablenesdd’ (citation omitted). So long as the selected terms are

reasonably calculated tmearth responsive documents, courts should avoid micromanaging t
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agency’s searchCoffey v. Bureau of Land Mgnf€Coffey Il) No. 16653, 2017 WL 4355924, at
*6 (D.D.C. Sept. 29, 2017).

In this matter, the court cannot determine based on Hitter's dectaatihether the
agency’s search terms satisfy the standard of reasonabldPagsiff makes a persuasive case
that for at leastsome targeted searchésseemingly would have been logical for the agency to
have usedhe abbreviatioror term commonly used in the industry to run searches through the
relevant emails. SeePl.’s Reply at4-5 & n.8-9. Take, for example, the term “information
collection request.”A secondagencydeclarant, Dominic Mancinthe Deputy Administrator of
OIRA, shortformed that term as “ICRin his declarationssee Mancini Decl. 1 10, 25; Def.’s
Reply, Second Decl. of Dominic Mancini, ECF R6-2, 11 5-7,yet OMB declined to run a search
using thatveryabbreviation Additionally, the Patent and Trademark Office appears to commonly
use the term “Rule 111” to refer to 37 C.F.R. 8119 but OMB elected not to use that ordinary
term in favor of the full citationOMB very well may have made a reasonable decision not to use
terms like “ICR” and “Rule 111.” But that reason is abtllapparent from its declaration€f.
Coffey Il 2017 WL 4355924 at * 6 (agency declarant explained why agency did not use a requested
search term)immigration Defense Project v. U.S. Immigration and Custénf¥, 208 F. Supp.
3d 520, 528 (S.D.N.Y. 2016) (noting that an agency fulfills its obligatioder FOIA, even when
it does not use requested search tefatslong as the agency provideps) explanation as to why
the search term was not usedAt most, Hitter states that, after OMB staff met with subject matter
experts and gained an understagdof how work is conducted within the agency, “OMB staff

concluded that the search terms utilized were reasonably tailored to uatogsponsive records

6 Seeg.g, Rules of Practice Before the Board of Patent Appeals and Interferefidesg.6Reg. 49,960 (Aug. 12,
2004) Notice of Public Hearing and Request for Comments on Procedures for Rgd@adént Prosecution File
Histories, 62 Fed. Reg. 49,471 (Sept. 22, 1997).
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within the electronic records systems searched.” Second Hitter Decl. \Ha®ever, that
statemat is entirely conclusory.See Wiesner v. FB677 F. Supp. 2d 450, 458 (D.D.C. 2008)
(rejecting as conclusory an agency submission that “declare[d] that a seeglany of [the
requested] terms would fail’)In short, vihere, as here, a FOIA requesseiggestsearch terms
thatarecommon in practice, but the agency elects not to use them, the fdililme agency to
explain its choices prevents the court from evaluating the reasneablef the agency’s search
method.

Accordingly, upon remandDMB must either run Plaintiff's requested search terms or
explain to the court why its search terms “are reasonably calculatedcdoenrall relevant
documents.” Oglesbyv. U.S. Dep’t of Army920 F.2d57, 68(D.C. Cir. 1990) see also Hall v.
CIA, 668 F. Supp. 2d 172, 184 n.9 (D.D.C. 2009) (remanding for the agency “to expiain
believes its search terms are sufficient to locate responsive dosuomenhy [the requester’s]
suggested additional search terms were not necessary or useful tsoaabdéasearch”).
Defendant’s Motion for Summarydgment as to the adequacy of its search terms is therefore
denied.

V. CONCLUSION AND ORDER

For the foregoing reason®efendant’s Motion for Summary Judgment is granted in part
and denied in part, and PlaintifiGrossMotion for Summary Judgment is denied in part.

The parties shall meet and confer and no later than 21 days from eéhaddege the court

how they intendo proceed in this matter.

A s

~

Dated: December9, 2017 Amit P a
United States District Judge
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