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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATURAL RESOURCES DEFENSE
COUNCIL, INC,,

Plaintiff,

V. Civil Action No. 16-1861 (JDB)

ENVIRONMENTAL PROTECTION
AGENCY, et al.,

Defendants.

MEMORANDUM OPINION

When a body of water becomssfficiently polluted the Clean Water Ac{*‘CWA”)
requiresthe stateresponsiblefor that watebody to develop a plan to returit to acceptable
pollution levels. See33 U.S.C. 81313(d){e). As part of this exercisthe statemustcalculate
the “total maximum daily load’of the offending pollutanthat the waterbodycan bear before
“applicable water quality standards” are breached§ 1313d)(1)(C).

In 2009 and 2010, pursuant to these provisiteyland andthe District of Columbia
jointly devdopeda plan to limit the amount of trash that makes its waytimoAnacostia River.
But instead okettingamaximumamount of trash that couthterthe riverbeforeit failed to meet
its water qualitystandardsthe two jurisdictionseta minimumamount of trash that would have

to beremovedrom the river(or prevented from entering for those standards to batisfied In

this action plaintiff NaturalResources Defense Council (“NRD&@hallengeshe Ervironmental
Protection Agencg (“EPA”) decisionto approve the plan, arguing that tsmovatbased
approachs inconsistent with the plailanguageof the CWA For the reasons given below, the
Courtagreesvith NRDC. EPA’sapproval othe plan will bevacated and remanded to the agency

but the vacatur will be stayed to allow time to develop a new. plan
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BACKGROUND

STATUTORY AND REGULATORY BACKGROUND

The CWA is a compehensive water quality statué@acted by Congresso restore and
maintain the chemical, physical, and biological integafythe Nation’s waters.”33 U.S.C.
§ 1251(a).It ultimately seeks to eliminate “the discharge of pollutaritstive [nation’s]navigable
waters” and, in the interim, to attain “water quality which provides for theegiion and
propagation of fish, shellfish, and wildlife and provides for recreation in and on waltkr.”
§ 1251(a)(1)f2). To achieve these goals, thmtuterequiresthat each state and the District of
Columbia“institute comprehensive water quality standards establishing water ogadity forall

intrastate waters."PUD No. 1 of Jefferson@y. v. Wash. Dep’t of Ecology, 511 U.S. 700, 704

(1994);see33 U.S.C. § 1313(aje).

“A water quality standard defines the water quality goals of a water .boby
designating the use or ssi® be made of the water and by setting criteria that protect the designated
uses. 40C.F.R. 8131.2. Thus, tesetwater quality standardsr a particular waterbody, a state
first identifies its“designated uss” 33 U.S.C.§8 1313(c)(2)(A, which might include drinking
water, recreationwildlife preservation, navigatioagriculture, or industrysee40 C.F.R. 8131,2

Anacostia Riverkeeper, Inc. v. Jacksa@®8 F. Supp. 2d 210, 215 (D.D.C. 20T1Anacostia

Riverkeger I'). The statdhensets “water quality criteria thatrepresent the “quality of water
that supportseach use andare ‘expressed as constituent concentrations, levels, or narrative
statement$ 40 C.F.R8§ 131.3b).

Once a state establishes water quality standardts navigable water&£PA must approve
them. 33 U.S.C§ 1313(c)(3). The state mughen*identify those waters within its boundaries”

that do not meet applicable water quality standamtiéch areknown as impaired waterdd. 8



1313(d)(1)(A). Eah statanust compile list of its impaired wiers—a “303(d) list—and submit
it to EPA on a biennial basis. 40 C.F.R. § 188)\(B), (d).

When a state identifies a waterbody as impaitedust establiska “total maximum daily
load” (“TMDL") for the pollutants causing the impairmen83 U.S.C. § 1313(d)(1)(C)While
the phrase “total maximum daily load” is not defined in the C\8&&id. 8 1362(defining certain
terms) the statute states that “[sJuch load shall be established at a level necessgigriment
the applicable water quality standards with seasonal variations and a magajfetyfvhich takes
into account any lack of knowledge concerning the relationship between efiffagations and
water quality,”id. § 1313(d)(2)(C).

EPA regulationdurther specify thgrocess forcreatinga TMDL. First, the agency’s
regulations define a waterbody’s “loading capacity” as “reatest amount of loadinfi.e.,
introduction ofa pollutan} that a water can receive without violating wajaality standards. 40
C.F.R. § 130.@)f). The regulations then distinguish betweemsteload allocatids],” which
represent|tlhe portion of a receiving water’s loading capacity that is allocatedne of its
exising or future point sources,id. § 130.2(h), and[l] oad allocatiofs],” which represerift] he
portion of a receiving water’s loading capacity that is attributed either to foite existing or
future nonpoint sources of pollution or to natural background sourges§ 130.2(g). A
waterbody’s TMDL for a particular pollutarg defined as[t] he sum of the individual [wasteload

allocations] for point sources and [load allocations] for nonpoint sources and naturabbadky

1 The CWA divides pollution sources into two types: psimtircesand nonpoinsources A point source is
“any discernible, confined and discrete conveyance, including but ritéditoe any pipe, ditch, channel, [or] tunnel.”
33 U.S.C. § 1362(14)A nonpoint source is any other manner by which pollution reaches, watd as litter that is
dropped off a bridgeSeeAnacostia Riverkeepdr 798 F. Supp. 2d at 214. Point sources may not discharge pollution
into navigable water without a pernsee33 U.S.C. 8.311(a), and these permits impose “effluent limitations” which
reflect the “lest practicable control technology currently availghig § 1311(b);seeid. § 1342(a)(1) (authorizing
the issuance of permits). Nonpoint sources, by contrast, are nottsttbjthe CWA'’s permitting requirement.
Anacostia Riverkeepdr 798 F. Supp. 2d at 2445.
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Id. 8 130.2(i). A TMDL “can be expressed in terms @ther mass per time, toxicity, or other
appropriate measureld.

Oncea stateestablishesa TMDL, it must submithat TMDL to EPA for approval. 33
U.S.C. § 1313(d)(2)If EPA disapproves a TMDL, it must establish a TMDL that it “determines
necessaryo implement the water quality standards applicable to such watkts.Once EPA
either approves a state’s TMDL establishes a TMDL that it determines will satisfy thevaht
water quality standardthe implementation ahe TMDL restslargelywith the state.SeeSierra

Club v. Meiburg, 296 F.3d 1021, 1D8L1th Cir. 2002).The CWA requires statés engage in a

“continuing planning process” to implemeheir TMDLSs, however, 33 U.S.C. £313(e)(3)(C),
and pollutionpermits musbe “consistent with the assumptions and requirements of any available
wasteload allocatidnin an applicabl&@MDL, 40 C.F.R. 8§ 122.44(d)(1)(vii)(B).
1. FACTUAL AND PROCEDURAL BACKGROUND

A. TheAnacostia River

The Anacostia River flowsom Maryland to the Distriadf Columbiaandspans more than
170 square milesAR 30062 Its watershed iighly urbanizedandis home to wer 800,000
people, AR 3007as a result, aignificant amount of trasimakes its way intthe river each year
see Compl. [ECF No. 1] 1 4Zalleging thatthe river is polluted by plastic bags, glass bottles,
aluminum cans, used tires, shopping carts, Styrofoam containers, yard wastéing,arpe
construction materials, and innumerable other types of rubbigshash enters the rivérom both
point sources, such as storm drains and sewer sysdechnonpoint sources, such as littext is

depositedlirectly into the river AR 3032-33.

2 Citations to “AR” numbers are references to pages in the administrative [EGQFdNo. 2§.

4



Maryland and the District of Columbia have each established designated usedeand wa
quality standardspgplicableto their portions of the Anacostia RiveAR 3013-16 The District
designated its portions of the rivfer recreational, aesthetic, and navigational uses (among others)
while Maryland’s waters are designated for recreation, fishing, anccpontef aquatic life AR
3014-15 Maryland and the District's water quality standards are expressed asivearrat
descriptions, which set “unacceptable levels of trash in subjective teARs3075 According
to the District’s water quality standardgaters are required to “be free of discharges of untreated
sewage, litter and unmarked submerged or partially submergednac structures &b would
constitute a hazard ta .users.” AR 3014 (quoting D.C. Mun. Regs. tit. 28 1104.3).
Maryland’s water quality standards state that water may not be pollutet loyaterial in amounts
sufficient to be “unsightly” or a “nuisance” tw “[ijnterfere directly or indirectly with designated
uses.” AR 3015 (quoting Md. Code Regs. 26.08.02.0&B.

Based on the interpretations of their water quality standards’ narratitegiagriboth
Maryland and the District determined that the Anacostia River was impaireddbygollution
and, accordingly, added the river to their 303(d) ligd® 3013 This required the District and
Maryland to create a trash TMDL for the rive8ee33 U.S.C. § 1313(d).

B. The Anacostia River Trash TMDL

Following the river's designation as impaired, the District of Columbia Departnfient o
Energy and the Environment (“D@B and the Maryland Department of the Environment
(“MDE"), in collaboration with EPA and a number of environmental groups, developed a joint
TMDL for the shared waterbody.The agenciebegan by collectinglata using two methods:

monitoring trashrom stamwater outfallsand counting trash in streams.



DOEEmonitored ten stormwater outfalls in the District whenever there was a rainfall of a
least 0.25 inches between March and August 200R.3018 DOEEthen installed trash traps
with oneinch diametenetting to collect trash that flowed through the outfalds According to
EPA, “[r]ainfall played an important role in monitoring trash pollution because rain iesrtees
transportation of trash to and through streams and sewer systeR&’s CrossMot. for Summ.
J.[ECF No.15]at12 (“EPA MSJ")(citing AR 3051).Similarly, MDE monitored eight stormwater
outfalls between October 2008 and July 208 3021-22.

In addition to the stormwater outfall monitoring, both DOEE and MDE conducted in
stream trash monitoring to estimate trash loading for nonpoint sok&3025—-31 Volunteers
from local watershed groups walked along the river to identify and count vigbie of trash in
the water AR 3025 3029. DOEE conducted this monitoring at 46 locations once g@&ason
between August 2007 and June 208&R 3025-28 MDE conducted irstream monitoring at 30
locations between June 2008 and August 2(¥R.3029.

Oncethe agencies hadollected sufficient data, they calculated what they datihe
“baseline loadfor each point and nonpoint souraepollution, which representetthe estimated
amount of trash discharged into the river in an averagdiggarthat source. AR 3044Then, by
summing these quantities together and adding a 5% margin of safeagethees established a
TMDL for the entire river (the “Anacostia River Trash TMDL” or “Trash TMDL"AR 3044,
3049. As theagencies acknowledgethe TrashTMDL was expresskas “the quantity of trash
that must beaptured or removeidr the waterbody to achieve the narrative criteria, rather than as
theamount of trash that can be added to the waterbody without being objectionable, yiosightl
constituting a nuisance.AR 3044. Nonethelessthey concluded thathe Trash TMDLwould

“result in compliance witftheriver’s] narrative [water quality] standdg], asdetermined by the



agencies responsible for interpreting the starjdhtd Id. As written, theTMDL requires that
approximately 13 million pounds of trash be removed franprevented from entering thier
each year. AR 3049-51.

Maryland and the District submittedeir TMDL to EPAin September 2010AR 3113.
EPA recognized that[d]nlike most TMDLSs, which are expressed in positive terms of the loads
of a pollutanthat may be added to a waterbody, these trash TMDLSs are expressed in tlve negati
i.e., in termf quantities of trash that must be captured, prevented from entering, or remooned f
the watebody.” AR 3114 But “given the nature of trash and how it is transported to the
waterbody, EPA concluded that the TMDL’s “expression.in terms of trash to be captured,
prevented from entering, or removed from theevbody is an ‘appropriate measir AR 3120
21 (quoting 40 C.F.R. 830.2(i)) EPAthereforeapproved the TMDL on Septemb2t, 2010.
AR 3112.

C. NRDC Files Suit

In September 2016, after unsuccessfully petitioning DOEE and MDE to reviSeatie
TMDL, NRDC filed this action challengingEPA’s approval of the TMDL under the
Administrative Procedure Act (“APA.2 SeeCompl. 1161-52,74, 79. In its complaint NRDC
alleges that “[implementation of the TMDL has revealed that its flawed structure hampers its
effectiveness as adbfor reducing trash pollutiofi Compl. § 50andthat “[n]early six years after
the adoption of the TMDL, therfacostia River remains impairbg trash’ id. { 53.

NRDC moved for summary judgment onABA claims and EPA filed a crossiotion for

summary judgment.Thereafter, theDistrict of ColumbiaWater and Sewer Authority (“OC.

3 APA stuits are subject to the spear limitations period that applies to all suits against the United States
under 28 U.S.C. 8401(a). Impro Poducts, Inc. v. Block722 F.2d 845, 8b5n.8 (D.C. Cir. 1983).
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Water”) intervened as a defendaartd filed its own summary judgmemiotion Seelntervenor-
Def. D.C. Water's Mot.& Br. in Supp. of Cros#ot. for Summ. J. [ECF No. 1{ID.C. Water
MSJ”). All threesummary judgmenmnotions are currently pending before the Court.

LEGAL STANDARD

Because NRDC seeks judicial review of an agency action, the stafodasdmmary

judgmentunder Fedel Rule of Civil Procedure 56 does not appBt. Francis Med. Ctr. v. Price

239 F. Supp. 3d 237, 242 (D.D.C. 201aQ)peal docketedNo. 175098 (D.C. Cir. argued Feb. 12,

2018) Rather, the Court must evaluate the agsnagtion basedolely on the administrative
recordusingthe standards of review prescribed by A, Se5 U.S.C. § 706.

An agency’s interpretation @fstatutethat it administerss entitled to deference under the
familiar two-step Chevronframework Hrst, the Court asks “whether Congress has spoken

directly to the precise question at issu€hevron U.S.A, Inc.v. Nat. Res. Def. Council, Inc.

467 U.S. 837, 842 (1984). If so, then “that is the end of the matter,” since “theasowt|l as
the agency, must give effect to the unambiguously expressed intent of Cdndpleas 842-43.
If not, the question becomestiether the agency’answer is based on a permissible construction
of the statute.”ld. at 843. An agency’s interpretation of its own regulationsimilarly entitled

to deference udass “plainly erroneous or inconsistent with the regulation.” Auer v. Robbins, 519

U.S. 452, 461 (1991 xitation omitted)

DISCUSSION

NRDC arguesthatthe TrashTMDL violates boththe CWA andEPA’s own regulations
becausginstead ofsettinga maximumdaily amount of trash that caenterthe river, itsetsa
minimumamount of trash that must bemoved SeePl.’s Mot. for SummJ. [ECF No. 10] at 15

22. According to NRDC, this violates not only the CWAssatutory command that “total



maximum daily bad' be established for the rivesge33 U.S.C. 81313(d)(1)(C), butlsothe
agency’s own regulations, which defiadMDL in terms of thégreatest amount d& pollutant]
that a water careceivewithout violating water quality standards,” 40 C.F8RL30.2(f)(emphasis
added). For these reason®NRDC maintainsEPA’s approval ofthe TMDL was “arbitrary,
capricious. . . [and]not in accordance with laiv 5 U.S.C. §706(2)(A)*

The Court'begin[s], as always, with the statute’s languagétiends ofthe Earth, Inc. v.

EPA, 446 F.3d 140, 144 (D.C. Cir. 2006). Section 1313(d)(1)(C) provides, in relevant part:

“Each State shall establish flois impaired] waters . .the total maximum daily
load, for those pollutants wbih the Administratoidentifies. . .as suitable for such
calculation. Such load shall be established at a level necessary to implleenent
applicable water quality standards with seasonal variations and a masgifetyf
which takes into account any lack of knowledge concerning the relationship
between effluent limitations and water quality.

(emphasis added). Though no court yetsaddressed the meaningtbeterms “maximum” and
“load” in the phrasétotal maximum daily load the Court’s reading of those termssguided by

the D.C. Circuit'sanalysisin Friends of the Earflwherethatcourtdetermined the meaning thfe

term “daily” in thesamephrase.See446 F.3d at 142.

In that caseEPA had approved one TMDOhbat limited ‘theannual dischargef oxygen
depletingpollutants” into the Anacostia River and another that limitee seasonalischarge of
pollutants contributing to turbidity.”ld. at 143. Reversing the district court, theC. Circuit

rejectedEPA’s readingof the term*daily” and heldhatit failed atChevrors first step:

Nothing in [§1313(d)(1)(C)’s] language even hints at the possibility that EPA can
approve total maximum “seasonal” or “annual” loads. The law says “daily.” We
see nothing ambiguous about this command. “Daily” conn@esry day.” See
Webster's Third New International DictionaB70 (1993) (defining “daily” to

4 NRDC alsoarguesthat EPAs conclusion that the Trash TMDL was “established at a level necessary to

implement thg Anacostia River’bwater quality standartisvas arbitrary and capriciou83 U.S.C. §81313(d)(1)(C);
seePl.’s Mot. for Summ. J. at 228. Because the Court agrees with NRib& EPA’s approval of the TMDL was
contrary to the CWAand EPA’s regulationdowever, it will not address this secangument
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mean “occurring or being made, done, or acted upon every day”). Doctors making
daily rounds would be of little use to their patients if they appeared seasonally
annually. And no one thinks of “[g]ive us this day our daily bread” as a prayer for
sustenance on a seasonal or annual basis. Matthew 6:11 (King James).

Id. at 144 Thus,becausehe statute “spokeldirectly to the precise question at isSu&hevra,

467 U.S. at 842ZhecourtaffordedEPA’s interpretation no deferenaadremandedo the district
court with instructions to vacate the agency’s approf/abthTMDLSs, see446 F.3d at 148.

The D.C. Circuit's reasoning ifriends of the Earths contolling here The words

“maximum” and “load” each have an unambigugnsaning A “maximum” is “an upper limit
allowed by law or other authorityor “the greatest quantity or value attainable in a given.’case

Maximum, Webster’s Third New InternationBlictionary1396 (1993).Similarly, a“load” is “the

guantity that can be. .carried at one time by an often specified means of conveyahoad

Webster’'s Third1325 seeid. (giving the example ofd dump truck with a fulload of sand).

The plainmeaningof “maximum load”in 8 1313(d)(1)(C)thereforejs thegreatest quantitgf a
pollutant that a waterbodgan beabefore theapplicable water quality standardee violated

Accord Envt'l Def. Fund, Inc. v. Costle, 6572 275, 294D.C. Cir. 1981)“[TMDLs] set the

maximumamount of a pollutant which can be contributed m&iream segment without causing

a violation of the water quality standard@mphass added))Am. Farm Bureau Fed'n v. ERA

792 F.3d 281, 299 (3d Cir. 2015YMDLs set themaximumamount of pollution a water body
can absorbbefore violating applicable water quality standardsrhphass addey); Anacostia

Riverkeeperinc. v. Jackson, 713 F. Supp. 2d 50, 51 (D.D.C. 2(0fhacostia Riverkeeper”)

(“[TMDLs] define themaximumamount of a pollutant that camtera segment of water and still
permit that water to meet water quality standar(Eniphass added)
EPA’s own regulations confirm this definition. The agency defines the tejoad[l as

“[aln amount of matter. .that is introduced intoa receivingwater” 40 C.F.R. §130.2(e)
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(emphass added). Moreover, the phrase “[tJotal maximum daily load” is defined asuheds
the individual [wasteload allocationsfor point sources anfload allocations]for nonpoint
sources Id. 8 130.2(i). Both wasteload allocations and load allocations are in turn defined as

“portion[s] of the receiving water'’®ading capacity id. 8 130.2(g)th) (emphasis added)na

the term‘loading capacity” is defined abke“greatest amount of loadirthat a water careceive
without violating water quality standardgd’ 8 130.%f) (emphasis added)lhus, theagencytself
definesa TMDL in termsof the quantity of a pollutarihatenters a waterbody.

Contrary to this statutory and regulatory authoribe Trash TMDL “is expressed as the
guantity of trash that must be captured or removed for the waterbody to achieve aftigenarr
criteria.” AR 3044. But nothing in the CWA suggestattthe word “maximum” can mean

“minimum,” or that the word “load” can refer to a quantity of pollutetherthat is removed from

or that isprevented from entering a waterbod@f. Friends of the Earth, 446 F.3d at 1%44A
speed limitwould be no limit at all if it simply requireddrivers toslow downten miles per hour.
Nor, to take NRDC’s example, could a room’s maximum occupancy be defined indeans
number of peopléhat musteave theoomevery hour.SeePl.’s Mot. for Summ. J. at 1 Because
the Trash TMDL fails to set a “maximum load” within the plain meaning of that phrasesit r
afoul of the definition of “totamaximumdailyload’ in both the CWA, 33 U.S.C. §313(d)(1)(C),
and EPA’s own regulations, 40 C.F.R. § 130.2(i). EPA’s construction of the CWA is therefore
due no deference, and its decision to approve the TMDL will be set £&2¢6.U.S.C. § 70).

EPA’s arguments to the contrary are unpersuadite.agency firstelies onout-of-circuit

precedergto argue thawhile theindividual wordsin the phrase “total maximum daily load” may

5 EPA’s attempt to distinguish Friends of the Easthinpersuasive. Truthat caseaddressed the meaning
of a different word in the phrase “total maximum daily loa8¢eEPA MSJ at 22. But the agency does not explain
why the decision’seasoning—which focused on the word’s plain meaningloes not applyerewith equal force.
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beunambiguous, the phrase as a whole “is susceptiladroader range of meanirigfat. Res.

Def. Council, Inc. v. Muszynski, 268 F.3d 91, 98 (2d Cir. 30@ited in EPA MSJ aR1l), see

EPA MSJ at 21(citing Am. Farm Bureau 792 F.3d at 297 (noting “courts’ consistent

determinations that ‘total maximum daily load’ is ambigu@usin Muszynskifor examplethe
Second Circuiheldthat a TMDLcouldbe expresseds*”an hourly, weekly, monthly, or annual
load,” reasoning thaa literal construction ahe term “daily’would be ‘absurdespecially given
that for some pollutants, effective regulation may best occur by somepetin@iic measure than

a diurnal one.” 268 F.3d at 9899; seeid. at 97 (“Congress, in one sentence, directs EPA to
approve TMDLs for hundreds of different pollutants in thousands of different waterbaalies,

is excessively formalistic to suggest that EPA may not express these dsanddifferent ways

as appropriate to each unique circumstanagtat{on omitted));see alséAm. Farm Bureau792

F.3d at 295, 298 (rejecting a similar “textual argument at Step @frféhevronand approving a
TMDL that, among other things, “allocat[ed].pollution levels among different kinds of
sources” and prescribed timefame for conplying with [its] requirements.

Like the pollutants at issue Muszynski,EPA suggestsirashhas”unique characteristits

thatmake it more difficult toneasurehe quantity oftrash thahasentereda river than to measure

the quantityof trash thahas beememovedfrom (or prevented from enteripg. EPA MSJ a®;
seeid. at 9-10 (explaining that “[u]nlikemanyother pollutants,” trashi$ not associated with a
single category of dischargérand that flow does not dilute trasht merely transports it})see
alsoD.C. Water MSJ at 25 (“Measuring trash is not the same as measuring othempeNvhere
small samples can be taken and their contents analyzsthtbigh a concentration.”)Thus, the
argument goesyhen read in light of thegaracticaldifficulties, the term fotal maximumdaily

load” is ambiguous. SeeEPA MSJ at 2Z“[T]he meaning—or ambiguity—of certain words or
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phrases may only become evidetien placed in context.” (Quotimdat’l Ass’n of Home Builders

v. Defs.of Wildlife, 551 U.S. 644, 666—67 (2007))).

The Court does not doubt EPA’s uncontested assertions regarding the difficulty of
measuring trash pollutiorBut even if the Court wepersuaded bitheSecond Circuit’s reasoning
in Muszynskj theD.C. Circuit hasexplicitly rejectedthat court’s approachSee Friends of the
Earth 446 F.3d at 146ekplaining that‘[ijn this circuit . . .agencies seeking to demonstrate
absurdity lave anexceptonally high burden” and that EPA had failed to satisfy this burden
because, ds counsel conceded at oral argument, establishing daily loads makes perfearsense f
many polutants). Moreover, the D.C. Circultasrefused to crediexactly the sdrof pragmatic
arguments that EPAdvances here, explaining that a court cannot “set aside a statute’s plain
language simply because the agency thinks it leads to undesirable consequences in som
applications.® Id. at 145. This Court is not free to disregard the D.C. Circuit's véewm these
mattersand embark on goath marked by other courts of appealad it will decline EPA’s
invitation to do so here.

Equallyunavailing isEPA’sreliance on it®wn regulationswhich state¢hat “TMDLSs can
be expressed in terms of either mass per time, toxicity, or other apgepneasuré. 40

C.F.R. 8§ 130.2())AR 312G3-21 (EPA'’s decision rationale, concluding that the Trash TMDL’s

6 Even if it were proper for the Court to consider these argumentsfahesr is diminished considerably
because here, ashniends of the Eartlithe agency’ gredicamenis largely of its own creation”:

The CWA requires the establishment of TMDLs only for “suitable” patitg#a33 U.S.C. §
1313(d)(1)(C), and although a 1978 EPA regulation provides that “all pobtaugfulated by the
CWA] are suitable for the calculation aftal maximum daily loads,” 43 Fed. Reg. at 60,665, EPA
conceded at oral argument that nothing forecloses the agency fronsidEring that position.
Given that EPA’s entire justification for establishing raaily loads is that certain pollutants are
unaiitable for daily load limits, we are at a loss as to why it neglected thigtgfiorward regulatory

fix in favor of the tortured argument that “daily” means somethingrdttan daily.

446 F.3d at 146 (alterations omitted)he same question ariskere: if measuring the amount of trash that enters a
river is so difficult, why has EPA designdtiash as “suitable for the calculation of total maximum daily |8ads
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“expression . .in terms of trash to be capturgatevented from entering, or removed from the
waterbody is an ‘appropriate measure”Even if an agency’sregulation could defeat the
unambiguous meaning of a statuténich it cannot),the context clearly indicates that the phrase

“other appropriate measure” refers to anothgraygriateunit of measuremensuch as volume

per time, and not another “appropriaeXpressiorof the TMDL’s substantive requirementSee

Chang v. USCIS, No. 16V-1740, 2018 WL 746081, at *5 (D.D.C. Feb. 7, 2018) (“The structure

of the regulatory langage—a list of specific items separated by commas and followed by a general

or collective term—supports the inference embodiecjosdem generithat the agency remained

focused on this common attribute when it used the catchall phragatiof and alterations
omitted)). For example the Trash TMDL here is expressedn terms ofan undoubtedly
“appropriate measureyeightper time it requires “3,458.9oundsof trash to be prevented from

entering, captured, or removed from the Anacostia River dailg basiss EPA MSJ at 2

(emphass added)(citing AR 3114-3115. This confirms that theregulatoryphrase “other
appropriate measure” has a differamaning than the one the EPA ascribes to it.
Intervenor-defendard.C. Wateroffers a slightlymore creativargumentn defense of the
Trash TMDL Instead ofarguingthat the terms “maximum” and “loadire ambiguous, D.C
Water concedethat the terms have an unambiguous meamnitigonetheless claintbatthe Trash
TMDL comports withthat meaning‘[tlhe Trash TMDL defines thémaximum load,or ‘loading
capacity, by numerically identifying the amount of trash that must be prevented from ijecha
and determining that the modest amount of trash that reaches the waterway beyoasketire
is themaximum load for the river.” D.C. Water MSJ &. 2This definition is sufficientD.C.
Watercontendsbecaus¢he CWA requires only that a TMDL bestablished at a level necessary

to implement the applicable water quality standdrd8 U.S.C. § 1313(d)(1)(C), anakecause
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here, the Anacostia River's narrative water quality standesdentiallycall for “a subjective
determination of what amounts to nuisance conditions,” D.C. Water MSJ at 22.

D.C. Water is certainly correct th#te Anacostia River's water quality standandse
gualitative descriptorgistead of quantitative valueseeD.C. Mun. Regs. tit. 21§ 1104.3; Md.
Code Regs. 26.08.02.03(B)(2nd that as a result, reasonable people could disageeexactly
how much trashpollution is enough toviolate them But this just means that the maximum
permissibleguantityof trash cannot be known with precision; it doesfolidw thatthat maximum
may fluctuatefrom yearto year. And asD.C. Water concedesgeD.C. Water MSAt 22,the
“maximum” purportedlyset by the Trash TMDould dojust that because the TrasiMDL
requiresthata certainquantityof trash baemovedirom the riverevery yearthe amount of trash
remainingin the river will vary each yeaasthe amount of trash thanters the rivevaries see
Pl.’s Reply at 6 (noting that ‘‘@movatbased approach to a TMDL is the functional equivalent of
setting an upper limit on pollution only if pollution loading is constant and uniform ovef’time
and that while Some pollutantshow up in some waterbodifike] clockwork™ “trash in the
Anacostia River is not among th&m Indeed it is logically possible thain any given year, a
sufficient amount of trash could enter the river such that evenavirageannual dischargeere
removed(as theTrashTMDL require9, any reasonable observer would agree that the amount of
trash remainingn the riverwas objectionable. #en under D.C. Water’s readiniperefore the
Trash TMDL neither sets arupper limit on the amount of trash that can enter the river nor
identifies “the greatest quantitgf trash]attainablé before water quality standards are breached.

Maximum, Webster’s Thirdl396. Itthereforedoes not establish a “maximuhaily load” within

the plain meaning othat phrase and EPA’s contrary determination was inconsistent with the

CWA and will be set aside
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As a final matter, it remas for the Court to determine the appropriate remediRDC
urges the Court to vacate EPA’s approval of the Trash TMBlkemandto the agency with
instructions taestablisanewTMDL for trashin the Anacostia Riveétwithin a reasonable amount
of time,” andto stay its order of vacatur until the new TMDL is complete. Pl.’s kdotSumm.
J. at 28. For its part, EPA asks the Caantemandwithout vacatur and without settiragtime
limitation or requiring theagency to takanyspecific action on remandseeEPA MSJ at 3940.

“The decision whether to vacate depends on [1] ‘the seriousness of tHe defeiencies
(and thus the extent of doubt whether the agency chose correctly) and [2] the disruptive

consequences of an interim change that may itself be changed.” AnacostikeRpetl, 713 F.

Supp. 2d at 52 (quotingllied—Signal, Inc. v. U.S. Nuclear Reqg. Comm’n, 988 F.2d, 146:-3250

(D.C. Cir. 1993)) seeid. at 3-56 (vacating several TMDLs but staying the Court’s order of
vacatur to allow the relevant agencies time to develop replacement TMDLs). “BHeres
erroneous conclusion that it could express TMDLs in terms of” an amount of pollutiors that i
removed from or prevented from entering the Anacostia River “is unquestionabbtegial
deficiency in the regulation.’ld. at 52. True “the seondAllied—Signalfactor—the disruptive
effect of vacatu—weighs infavor of remand without vacatur,” because neither party wants the

river to go without a TMDL for any period of timéd. But as was true in Anacostia Riverkeeper

I, any disruption can beaitigated, if not eliminated, by staying vacatuild. Thus,the Court

will vacateEPA'’s decision to approve thigash TMDL but stay its order of vacatur until such
time as the EPA approves a replacement TMDL for trash in the Anacostia Riteemeantime,

the existing Tash TMDL will remain in place and will have the same legal effect as before the

Court’s order.
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The Court will not, however, direct EPA to establish a new TMDL within a “reasenabl
amount of time,"as NRDC requests. The ARAeadyrequires agencies to act diligenthee5
U.S.C. 8 706(1) (authorizing courts todmpel agency action. .unreasonably delay&d and
although the Court fully expects EPA to comply with that requirement on resegtlPA MSJ
at 40 (representing that the Court “card shoulgresume that. . EPA will act diligently”), there
IS no need to impose an independame limit as part of the Court’s ordeNor will the Court
require EPAO take any specific action on remand. Rather, the Courteaille it to EPA talecide
whether to cooperate with DOEE and MDE to develop a mashTMDL, see33 U.S.C. §
1313(d)(1)(C) (contemplating that, in the first instance, EPA will work witte stgencies to
establish TMDLSs), or instead taisapprovel[]'the Trash TMDL and thereby triggére agency’s
statutory responsibility testablisha federalTMDL within thirty days seeid § 1313(d)(2) (If
[EPA] disapproveda state’s TMDL] [it] shall not later than thirty days after the date of such
disapproval identify such waters in such State and establish such loads favatach adit]
determines necessary to implement the water quality staragptisable to such waters ..”).

CONCLUSION

For the foregoing reasons, NRDC’s motion for summary judgment will be granted, and
EPA’s and D.C. Water’'srossmotions for summary judgment will be denied. A separate order

has been issued on this date.

/s/

JOHN D. BATES
United States District Judge

Dated: March 30, 2018
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