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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JACK JORDAN
Plaintiff, : Civil Action No.: 16-1868RC)
V. : Re Document No.: 40, 41, 43, 50, 55

U.S. DEPARTMENT OF LABOR

Defendant.

MEMORANDUM OPINION

DENYING PLAINTIFF 'S“M OTION TO DISQUALIFY JUDGE CONTRERAS”; DENYING PLAINTIFF 'S
MOTION FOR RECONSIDERATION OF ORDER GRANTING DEFENDANT’SMOTION FOR
EXTENSION OF TIME ; DENYING PLAINTIFF 'S“M OTION FOR DISCLOSURE AND INCLUSION OF
PORTIONS OF THE EMAILS AND OTHER NON-PRIVILEGED EX PARTE COMMUNICATIONS ”;
DENYING DEFENDANT'SRENEWED MOTION FOR SUMMARY JUDGMENT ; DENYING WITHOUT
PREJUDICE DEFENDANT’SMOTION FOR A PROTECTIVE ORDER

[. INTRODUCTION

In this Freedom of Information Act (“FOIA”) case, Plaintiff Jack Jordamsitted
requests with the Office of Administrative Law Judges (“OALJ"), aenag within the United
States Department of Lab@DOL"), seekingunredacted versions dfflo emails related to
Defense Base Act Case No. 261BA—-00030 (“DBA Proceedings”), a case in which Mr.
Jordan is representing his witdaria Jordanagainst DynCorp International, Inc. (“DynCorp”).
In a prior Opinion, this Court granted summary judgment in favor of DOL with regBpene of
the emails. However, finding that DOL hiadufficiently justified its withholding of the other
email the Court denied bottarties motions for summary judgmentith respect to that email
and instucted DOL to either releaseat to file a renewednotion for summary judgment with
further justification. Now before the Court is DOL’s renewed motion for sumjudgment.

Also before the Court are Mr. Jordan’s “Motion for Disclosure and Inclusion of Podfdhe
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Emails and Other NoRvivileged Ex Parte Communicatighdr. Jordan’s rguest that this
judge recuséimself, Mr. Jordan’s motion for reconsideration of an order granting DOL an
extension of time to file a replyand DOL’s motion foa protective ordebaring Mr. Jordan
from filing future motions without leave of Court aqebrmittingDOL to disregard Mr. Jordan’s

requestdor production. For the reasons explained below, the Courtsialitve motions.

. FACTUAL BACKGROUND

The Court presumes familiarity with its prior Opinio8eeJordanv. U.S. Dep't of
Labor, 273 F. Supp. 3d 214 (D.D.C. 2017). Accordingiys Opinion will only briefly describe
thefacts and allegations that are particularly relevant to the pending motions.

Over a period of seven months, Plaintiff Jack Jordan sulthatseries of FOIA requests
to DOL, including a request seeking disclosure of any emails, dated July 30 or July 31, 2013,
with the subject line “WPS-next steps & actions” that DynCorp’s counsel had forwarded to
Administrative Law Judge Larry S. Mercleelordan 273 F. Supp. 3d at 219-20. DOL found
that a string of five separate emails (the “DynCorp emails”) fit the Bile idat 220-21.
According to DOL, the DynCorp emails had been revieinethmeraby ALJ Merck, who
determined that they containpdvileged attorneyclient communicationsSee idat 221. DOL
concludedhat FOIA Exemption 4, which protects “trade secrets and commercial or ahanci
information obtained from a person [that is] privileged or confidential,” 5 U.S.C. § 552(b)(4)
amplied to the unredacted version of the email chain and dedbnetease it Id. at 221
(alteration in original)

However, DOL disclosed to Mr. Jordan a 2015 letter from the law firm Littler
Mendelson, P.C.—which represented DynCorp in the DBA Proceedingsa—+addcted version

of the DynCorp email threadsee Jordan273 F. Supp. 3d at 221. The redacted version of the



DynCorp emailglisclosed the full contents of three emails in the-éusail chain, butevealed
only the sender, recipients, date, and subject line of the wtbeemails. Seead. at 221. Of the
two partially redacted emails, the chronologically first email (“the Poesaail”) spans roughly
three pages, and the second (“the Huber email”) spans roughly half aSweseigk.

The letter from Littler Mendelsortaged thait had submitted to ALJ Merck unredacted
versions of the emails fan camerainspection. Def.’s Cross—Mot. Summ. J. and Opp’n to Pl.’s
Corrected Mot. for Summ. J. (“Def.’s Cross—Mot.”), Ex. 1, Attach. D at 25, ECF No. 20-1. In
the letter, Litler Mendelson maintained that the redacted portions of the email thread “concerned
the status of operations issues in connection witMtbgdwide Protective ServiceSWPS)
Program contract, which were transmitted to Christopher Bellomy, Esq.—anse-taauyer for
[DynCorp]—in order to apprise him (and other DI employees with responsibilitirdor t
administration and management of the WPS Program contract) of developmenislpotent
impacting the contract.ld. Littler Mendelson explained that orediacted email in the chain
included the notation “Subject to Attorney Client Privilégéd. Littler Mendelson asserted that
the emails “were intended to be, and should remain, privileged among the select group of
employees who received theissue commnication.” Id.

Mr. Jordan later submitted additional requests related to the Powers and Hultler emai
SeelJordan 273 F. Supp. 3d at 222-23. Specifically, Mr. Jordan sought documentation in the
OALJ’s records justifying theecision to withhold the uadacted emails; any documents
submitted to OALDpposing release of records responsive to Mr. Jordan’s FOIA request; and
any segregable portions of the Rwavand Huber emailscluding the notatiofiSubject to
Attorney Client Privilege” and any language thahstituted an gtess request for legal advice.

See id. Mr. Jordan also contended thfamr myriad reasonynCorp had waived any claim to



privilege. Seed. at 223. Chief ALJ Stephen R. Henley denied Mr. Jordan’s request for
purportedly segregable portions of the Powers and Huber emails, reiteratingektk’s ruling
that the redacted portions of the DynCorp emails are covered by attdiert/privilege and
agreeing with DOLHhat FOIA Exemption 4 applied to the unredacted version of the email chain.
See id.

Mr. Jordan commenced this litigation in September 2@&Compl., ECF No. 1. In his
complaint, Mr. Jordan soughtijfhijunctive relief ordering the DOL to dis@e to [Mr. Jordan]
all previously undisclosed versions of the [DynCorp] [e]mails covered by [his t§omed
“[jJudgment for reasonable attorneys’ fees, if any, expenses, and c@ximpl. at 10-11; Pl.’s
Unopposed Mot. Leave Amend Compl., ECF No. 19. Mr. Jordab@ideach moved for
summary judgment, with the primagyspute being whether FOIA Exemption 4 applied to the
Powers and Huber ematlsSeeJordan 273 F. Supp. 3d at 224.

Followingin camerainspection of the disputeginails, theCourt deniedn full Mr.
Jordan’s Corrected Motion for Summary Judgment and grantdalQhés Cross—Motion for
Summary Judgmengxceptwith respect to théluberemail Id. at 226-27. The Court
concluded thaDOL had “describe[d] the DynCorp emails in a det@imannérand that there
was*“nothing in the record to question the presumption of good faith that the Court affords the
DOL in its explanation.”ld. at 232. In assessing whether FOIA Exemption 4 applies to the
emails, the Court considered whether (i information at issue is “commercial or financial,”
(2) whether the information was obtained from a person, and (3) whether the informagion w

privileged or confidentialld. at 229-30.

! The Court also resolved a litany of other motions that Mr. Jordan had Sitszl.
Jordan 273 F. Supp. 3d at 224-25, 239-46.



The Court found that both emails were “commercial” or “financiebficluding that
DOL had sufficiently justified its contention thise emails pertained to the “status of operations
issues in connection with a business contralct.”at 230—-31. The Court also determineak th
both emails were obtained from a perstoh.at 231. However, based on DOL'’s proffered
justifications and the Courtis camerareview, the Court concluded that only one email visibly
gualified as privilegedSeed. at 231-32. Specificallyhe Court observed that the justifications
for withholdingare“much more applicable to the Powers email than they are to the Huber
email.” Id. at 232. The Court explained that the Powers email itself is labelled “subject to
attorney-€lient privilege”; the Huber email is notd. Likewise, the Powers email contained an
express request for legal advice, while the Huber email dididot=inding that the Hubesmail
did not necessarily meet the standard for attorclesrt privilege—at least based on DOL'’s
justifications—the Court instructed DOL to either release the Huber email or to provide further
justification for withholding it.Id. In addition, the Court concluded, as relevant Héesd,
DynCorp had not waived its claim to privilege, that DOL had provided all reasorepbgable
portions of the Powers email, and that DOL had sufficiently responded to Mr. Jordansseque
for additional information about the DynCorp emai®&ee idat 232—39.

Since the Court issuets August 4, 2017 Opiniorthe parties have filed a mber of
motions. Mr. Jordan has filed (1) a “Motion for Disclosure and Inclusion of Portions of the
Emails andOtherNon-Frivileged Ex ParteCommunications” (ECF No. 40), (2plaintiff's
Motion to Reconsider DOL Motion for Extension of Time to File Reply Purporting to Support
SummaryJudgment{ECF No.50)and (3)a “Motion to Disqualify Judge Contreras” (ECF No.

55). DOL has filed (1) a Renewed Motion for Summary Judgment (ECF No. 41) and (2)



Motion for a Protective Order (ECF No. 43). The Court first addresses Mr. Jordatibns

then considers the motions submitted by DOL.

. ANALYSIS
A. Motions Filed by Mr. Jordan

The Court first considers the three pending motions filed by Mr. Jordan: (1) Vot
Disqualify Judge Contreras” (ECF No. 55), (2) “Plaintiff's Motion to Reconsidak Motion
for Extension of Time to File Reply Purporting to Support Summary Judgment” NiBCB0),
and (3) a “Motion for Disclosure and Inclusion of Portions of the Emails and Other Non-
Privileged Ex Parte Communications” (ECF No. 40). For the reasons explained thel@ourt
denies all three motions.

1. Motion to Disqualify

Mr. Jordarrequess that this judge recuse himself, asserting bias and partidity
Jordan also contends that, in the courseilafig on the parties’ motits in this case, this judge
has engaged in eninal conduct. Finding no basis for recusal, this Court denies Mr. Jordan’s
motion.

“Deference to the judgments and rulings afite depends upon public confidence in the
integrity and independence of judgetJhited States v. Microsoft Cor253 F.3d 34, 115 (D.C.
Cir. 2001) (quoting Code of Conduct Canon 1 cmt.). Thus, the United States Constitution,
federal statutory law, antbdes of judicial condu&achprescribe recusal standardnder which
a judge may—or, under limitedrcumstances, mustremove himself from a case safeguard
the integrity of the proceeding&eeCaperton v. A.T. Massey Coal Co., |re56 U.S. 868, 876—
77 (2009) Microsoft Corp, 253 F.3d at 113-15. The Supreme Court has explained that “[d]ue

process guarantees ‘an absence of actual bias’ on the part of a jMdieihs v. Pennsylvanja



136 S. Ct. 1899, 1905 (2016) (quotimgre Murchison 349 U.S. 133, 136 (1955)J.0 comply
with the requirements of the Due Process Claaigagdge must recuse himself “when objectively
speaking, ‘the probability of actual bias on the part of the judge or decisionm&k@high to
be constitutionally tolerabl” Rippo v. Bakerl37 S. Ct. 905, 907 (2017) (quotivgthrow v.
Larkin, 421 U.S. 35, 47 (1975)). The Supreme Court has recognized only a very few
circumstances in which the appearance of bias mandates reSasak.g Caperton 556 U.S.
at 872 (concluding that due process required recusal where a party was iatislidstaor to
judge’s election campaignyjayberry v. Pennsylvanj@00 U.S. 455, 466 (holding that, under
some circumstances, it may violate due process when a judge presidesravéra contempt
case that resulted from the defendant’s hostility toward the jufigejey v. Ohip273 U.S. 510,
531-32 (1927) (establishing that a judge may not preside over a case in which he leas a ‘dir
personal, substantial, pecuniary interest”).

But “most questions concerning a judge’s qualifications to hear a casetare n
constitutional ones. Bracy v. Gramley520 U.S. 899, 904 (1997Recusal of federal district

court judges is more often discussed by reference to 28 U.S.C.383@section 455(a) states

2 The Supreme Court described this standard by reference to the Fourteenth Amendment
Due Pocess Clause, which does not apply to the federal governi@eaBolling v. Sharpe347
U.S. 497, 499 (1954). This Court presumes, however, that this same standard applies to the
federal courts through the Fifth AmendmeBieeSan Francisco Arts & Athletics, Inc. v. U.S.
Olympic Comm.483 U.S. 522, 542 n.21 (1987) (explaining that the Fifth Amendment Due
Process Clause, which applies to the federal government, is generallyetatigonsistent with
the Fourteenth Amendment Due Process Clagseifud v. Hodge 334 U.S. 24, 35 (1948)
(“We cannot presume that the public policy of the United States manifesterdessern for
the protection of such basic rights against discriminatory action of fedena$ ¢han against
such action taken by the atsiof the States.”).

3 The recusal of federal district court judges is also governed by 28 U.S.C. § 144, which
calls for recusal “[w]henever a party to a proceeding . . . makes and files a timelyffanens
affidavit that the judge before whom thetteais pending has a personal bias or prejudice either
against him or in favor of any adverse party.” Mr. Jordan has not filed any affatavy with
his recusal requestlet alone a timely and sufficient oreand, in any event, the facts he alleges



that a judge “shall disqualify himself any proceeding in whidhis impartiality might
reasonablye questionetiunless the parties waive tiggounds for disqualificationSection
455(b) enumerates additional grounds under which a judge must recuse. One such reason is
“[w]here he has a personal bias or prejudice concerning a party, or personal knafledge
disputed evidentiary facts concerning the proceediid).’§ 455(b)(1). To compel recusal under
Section 455(a), “the moving party must demonstrate the coalitéice on an ‘extrajudicial
source’ that creates an appearance of partiality or, in rarg, edsere no extrajudicial source is
involved, the movant must show a ‘deep-seated favoritism or antagonism that woalthmak
judgment impossibl&. Tripp v. Executive Office of the Presideb®4 F. Supp. 2d 30, 34
(D.D.C. 2000) (quoting.iteky v. United State$10 U.S. 540, 555 (1994)). “The standard for
disqualification under § 455(a) is an objective dnUnited States v. Microsoft Cor®253 F.3d
34, 114 (D.C. Cir. 2001). “The guestion is whether a reasonable and informed observer would
guestion the judge’s impatrtiality.ld. To compel recusal under Section 455(b)(1), the moving
party must “demonstrate actuaas or prejudice based upon an extrajudicial sour€app, 104
F. Supp. 2d at 34.

“[JJudicial rulings alone almost never constitute a valid basis for a biastalipa
motion.” Id. (quotingLiteky, 510 U.S. at 555). Likewise, “opinions formed by the judge on the
basis of facts introduced or events occurring in the course of the current prgsgediof prior
proceedings, do not constitute a basis for a bias or partiality motion unless filay dideep-

seated favoritism or antagonism that wbmake fair judgment impossibleliteky, 510 U.S. at

in his motion do not satisfy the “exacting” standards of § 13&eUnited States v. Haldeman

559 F.2d 31, 134-35 (D.C. Cir. 1976) (explaining that to satisfy § 144, allegations in an affidavit
“must be definite as to time, place, persons, and circumstances” and may notddg tinar
conclusionary nature”). Accordingly, the Court does not assess Mr. Jordan’s retiessthat
standard.



555. The D.C. Circuit has counselled that “[a] judge should not recuse himself based upon
conclusory, unsupported or tenuous allegatioms.ife Kaminskj 960 F.2d 1062, 1065 n.3 (D.C.
Cir. 1992);see alsoSEC v. Bilzerian729 F. Supp. 2d 19, 22 (D.D.C. 2010) (“To deter unhappy
litigants from abusing the recusal statute and to promote faith in the judicial systets have
emphasized that a judge has as much an obligatitio recuse himself where there is no reason
to do so as he does to recuse himself when proper.”).

Here, Mr. Jordan lodges myriad allegations of judicial partiality ars maluding that
this judge (1) “knowingly, willfully, and repeatedly violated his oath to suppattcamply with
the U.S. Constitution”; (2) has focused on “improper extrajudicial factors,” includengarital
status of Plaintiff and the DBA claimant and the DBA claimant’s gerf@gmade “so many
obviously false and misleading and clearly contradictory statements iugisid, [2017]
Opinion that the entire Opinion is evidence of pervasive bias and evidence that faieidts
impossible”; (4) “has interests that could be substantially affected byatbesscoutcome”; (5)
desgned his prior opinion “in a criminal scheme to knowingly falsely contend that the DOL
established facts that were crucial to the DOL'’s defendant, but which he kne@thiil2d to
prove”; (6) authorized prohibited ex parte communications; (7) impermissildg ratin
camerareview to “testify[]” for DOL; (8)"“use[d] his [prior] opinion as a platform for criminal
harassment and intimidation” by characterizing Mr. Jordan’s requests foveligan this case
as a “fishing expedition” and by threateg to sanction plaintiff; (9gngaged in misconduct in
violation of 18 U.S.C. § 1001, (10) committedre fraud; and (1)“directly attempted to
defraud Plaintiff ofthe] costs of this casé SeeMot. to Disqualify at +-45.

Mr. Jordan’s allegations of bias, partiality, and criminal behavior on the part obtive C

are ranbling, entirely unfounded, anditbears mentior-meritless. These accusations certainly



do not meet thetandard requiringecusal under Sectigtbs let alone the more stringent
constitutional stamiard The probability of biakeredoes not rise to a constitutionally intolerable
level, and no reasonable and informed observer would question this judge’s impartiality unde
the present circumstancellost of Mr. Jordan’s contentions do not require extended discussion
as they rest entirely on this Couwrtulings, and Mr. Jordan has offered no factual basis to
support anylaim that this Courbharbordavoritismtoward Defendantr antagonisnioward Mr.
Jordan.SeeSEC v. Loving Spirit Foundic., 392 F.3d 486, 494 (D.C. Cir. 2004) (“[W]e have
found no case where this or any other federal court recused a judge based only on his or her
rulings.”); Caldwell v. Obama6 F. Supp. 3d 31, 43 (D.D.C. 2013) (“To the extent that the
plaintiff disagrees with th€ourt’s orders issued to date in this case, such judicial actions alone
almost never establish a valid basis for a bias or partiality motiohtie Court briefly addresses
some of Mr. Jordan’s more pointed contentions.

First, several of Mr. Jordan’s accusations appear to take issuthisiGourt’s reliance
onin camerainspection to confirm the propriety of DOL’s withholdingSee, e.g.Mot. to
Disqualify at9—-10, 17-28, 42—-45. Of course, Congress’s directive and the D.C. Circuit’s
precedents-not Mr. Jordan’s preferencesregulatewhen a district court may rely on camera
review. The D.C. Circuit has recognized that “Congress provided district toidgtion to
conductin camerareview under FOIA,” and the decision whether to do so is left to “the broad
discretion of the trial judge.American Civil Liberties Union v. U.S. Dep’t of Defen628 F.3d
612, 626 (D.C. Cir. 2011). Indeed, the Circuit has clarified that “[a] judge has discretialeto or
in camerainspection on the basis of an uneasiness, on a doubt that he wants satisfied before he
takes responsibility for a de novo determination” and that “[t]he ultimationt’ is “[w]hether

the district judge believes that camerainspection is needed in order to make a responsible de



novo determination on the claims of exemptio8pirko v. U.S. Postal Seyd47 F.3d 992, 996
(D.C. Cir. 1998) (rejecting a challenge that a court too hastily resortedémerareview). It

surely cannot be th#tis Court’s reliance on an authorized practe@valuate an agency’s

FOIA withholdings, without more, constitutes conduct that mandates recusal. And Mr. Jordan
has provided no factual support for any accusation that this @aarimpermissibly motivated

to rely onin camerareview. Mr. Jordan can certainly appeal from this Court’s decision to
review the disputed documemtscamera See Spirkp147 F.3d at 995-98. He has not shown,
however that resrt to that method of evaluatifigOL’s FOIA withholdings requires this Court’s
recusal.

Second, Mr. Jordan contends that this judge was biased basedmarital status or
gender of Mr. Jordan, his client in the DBA Proceedings, or fsé&eMot. to Disqualify at 28—
31. As evidence, he notdsat this Court mentiadin its prior Opinion that Mr. Jordan “is
representing his wife” in the DBA Proceeding. Mr. Jordan asserts that&ttahust have been
profoundly important to Judge Contreras on a personal level” because it is mentidreetirst t
paragraph of the Court’s opinion and because it had no bearing on any of the Court’s legal
conclusions. Mot. to Disqualify at 28. Mr. Jordan is mistaken. But more importangyesent
purposes, he has not offered anything more than conclusory allegations to bigpglarm of
bias and such contentions are plainly insufficient to mandate re@salayman v. Judicial
Watch, Inc. 628 F. Supp. 2d 98, 109 (“[Movant’s] ‘statements are, at best, general and
conclusory,” and contain only ‘bald allegations,” which are insufficient to wareansal.”
(quotinglvey v. Nat'l Treas. Empls. Unipio. 05-1147, 2008 WL 4091676, *2 (D.D.C. Sept.

4, 2008))).



Third, Mr. Jordan asserts that “Judge Contreras has a material interest in allosving t
DOL to conceal the Emails from Plaintiff.” Mot. to $gjualify at 14-15. However, other than
baldly asserting that this judge has “essentially made himself the DOL sitteas®;"Mot. to
Disqualify at 14Mr. Jordan neglects to explain what this judge’s interest in this matter might be.
Such a claim is plainly insufficient to justirecusal. SeeKlayman 628 F. Supp. 2d at 109
(explaining that “bald allegations” are insufficient to warrant recusal).

Finally, Mr. Jordan contends that this judgehibited “open hostility toward Plaintiff”
and “sought to intimidate Plaintiff int@bandoning his attempts to obtain the Emails.” Mot. to
Disqualify at 34. Specifically, Mr. Jordan cites, among other things, this Cadrtisnishment
of Plaintiff in its prior Opinion in this matter that his “cavalier approach to sargtiwtions
could result in him being sanctioned himsel#drdan 273 F. Supp. 3d at 246. This Court
stands by its admonishment as entirely appropri@teWalsh v. Comeyl10 F. Supp. 3d 73, 76
(D.D.C. 2015) (denying recusal motion that asserted that the Courtveadiedits purported
partiality when it described plaintiff's lawsuit as “frivolous,” “fancifughd “fantastical”
becausehe Court concluded that such descriptions were ap@nyevent, such evidence
shows only this Court’s impression of Mr. Jordan’s conduct in this proceeding. The Supreme
Court has been clear that “judicial remarks during the course of a triatehaitecal or
disapproving of, or even hostile to, counsel, the parties, or their cases” gefukralbt support
a bias or partiality challenge,” unless thentnents reveal an opinion deriveedm an
extrajudicial source or they reveal “such a high degree of favoritismaga@nsm as to make
fair judgment impossible.’Liteky, 510 U.S. at 554. Mr. Jordan has not demonstrated that either

circumstance exists here.



In sum, Mr. Jordahas demonstratatbthing other than his disapproval of this Court’s
prior rulings. He has not shown any basis on which an objective observegreagonably
qguestion this Court’s partiality. As the Supreme Court and the D.C. Circuit havenexplai
“adverse judicial decisions give ‘proper grounds for appeal, not recu§HC v. Loving Spirit
Found.Inc., 392 F.3d 486, 494 (D.C. Cir. 2004) (quotlnteky, 510 U.S. at 555)Accordingly,
Mr. Jordan’s motion requesting that this judge recuse himself is denied.

2. Motion to Reconsider Grant of Extension

Mr. Jordan next moves this Court to reconsider an order granting DOL'’s request for a
extension of time to file its reply in support of its renewed motion for summary prigB®ee
Pl.’s Mot. to Reconsider DOL Mot. for Extension of Time to File Reply Purporting to Suppor
Summ. J. (“Mot. to Reconsider Extension”), ECF No. 50. In the relevant order, this Court
extended Defendantfding deadline from September 22, 2017 to September 28, 2044 .
Def.’s Mot. for Extension of Time to File Reply to Pl.’s Opp’n to DOL’s Renewed. Kbr
Summ. J(“Mot. for Extension”){{ 24, ECF No. 47; Minute Order (Sept. 21, 2017) (granting
defendant’s extension request). Mr. Jordan argues that this Court sumridider, asserting
that theCourt(1) has “established a pattern of demgyPlaintiffdue proces(2) failed to
properly consider Plaintiff's opposition to the request for an extension, atde(®eraely
denied plaintiff the opportunity to be heard on” two other motions submitted by Sé&¢Mot.
to Reconsider Extension at 3—-6, 10. Finding that reconsideration is not warranted, the Court
denies Mr. Jordan’s motion.

Motions for reconsideration of interlocutory orders are “within the discretidmedfial
court.” Lemmons v. Georgetown Univ. Hgsp41 F.R.D. 15, 21 (D.D.C. 2007) (quotibgwis

v. United State290 F. Supp. 2d 1, 3 (D.D.C. 2003)). The Court may reconsider and revise its



interlocutoryorders “as justice requiresld. (quotingJudicial Watch v. Dep’'t of Army66 F.
Supp. 2d 112, 122 (D.D.C. 2006)). “Justice may require revision when theh@supatently
misunderstood party, has mada decision outside the adversarial issues presented to the Court
by the parties, has made an error not of reasoning but of apprehension, or edrerelng or
significant change in the law or facts haswed since the submission of the issue to the
Court.” Singh v. George Washington Uni883 F. Supp. 2d 99, 101 (D.D.C. 2005) (alteration
omitted) (quotingCobell v. Norton224 F.R.D. 266, 272 (D.D.C. 2004). “Errors of
apprehension may include a Cosféilure to consider ‘controlling decisions or data that might
reasonably be expected to alter the conclusion reached by the ctair{guotingShrader v.

CSX Transp., In¢70 F.3d 255, 257 (2d Cir. 1995)§\part from circumstances where justice
requires reconsideration of a court’s interlocutaniing, a court “may nevertheless elect to grant
a motion for reconsideration if there are other good reasons for doingnsbefense of Animals
v. Nat'l Inst. of Health543 F. Supp. 2d 70, 76 (D.D.C. 2008) (quottapellv. Norton 355 F.
Supp. 2d 531, 540 (D.D.C. 2005)However “there must be a ‘good reason’ underlying the
parties’ readdressing an already decided issué.” “The moving party has the burden of
showing that reconsideration is warranted, and that some hamusirde would result if
reconsideration were to be denied?teschel v. Nat'| Air Traffic Controllers’ Ass'606 F.

Supp. 2d 82, 85 (D.D.C. 2009).

Here, Mr. Jordan seeks reconsideration of the Coondfsrextending by six days
Defendant’s deadline tide a reply in support of its renewed motion for summary judgment.
Mr. Jordan contends that reconsideration is warraaiEeserting thahis Court has “established a
pattern of denying [him] due process” aatkging thathis Court did not properly consider his

opposition to Defendant’s motiorSeePl.’s Corrected Pp’'n to DOL’s Mot. for Extension of



Time to File Reply Purporting to Support Summ. J. (“*Opp’n to Extension”) at 1-3, ECF No. 49.
To support Mr. Jordan’s latter claim, he explains that the Court issued its minutgramterg
Defendant’s requésnly about two hours after Mr. Jordfled his opposition to the motion.

Oppn to Extension at 5Mr. Jordan also notes that, though the minute order was issued on
September 21, 2018, the docket entry indictitasthe order wasigned” on September 20—

the day before Mr. Jordan filed his opposition to Defendant’'s mo@ppn to Extension at 5.

Mr. Jordan has not demonstrated thatigerequires reconsidering the Court’s order
granting Defendant’s request for an extension. Mr. Jordan has identified no issuetothe/hic
Court misunderstood the parties, no decision made outside the scope of the issues presented to
the Court, and no change in the law or facts that would warrant reconsideration. Furthermore
the Court fails toseehow its decision to grant a short extension to Defendant could possibly
have deprived Mr. Jordan of due process. As for Mr. Jordan’s argtima¢tite Court’order
demonstrates that it diabt properly considevir. Jordan’soppositionto the requesthe Court
disagrees. Mr. Jordan’s conclusory statements to the contrary do not provide arigrbasi
reconsidering the Court’s grant of an extension.

In anyevent, if the Court were to reevaluate Defendant’s request for an extension and
Plaintiff’'s opposition to that request, the Court’s ruling would be the same. Fedéaffivil
Procedure 6(b) commits to a district cosidiiscretion the decision to exid a party’s filing
deadline.SeeSmith v. District of Columbjad30 F.3d 450, 456 (D.C. Cir. 2005). Wharparty
requests an extension before the expiration of the period originally predonitiled filing, the
district court may extend the deadlime its discretion;for cause shown.” Fed. R. Civ. P.
6(b)(1);cf. Jackson v. Finnegan, Henderson, Farabow, Garrett & Dunb@et F.3d 145, 151

(D.C.Cir. 1996) (mentioning district court’s “prerogative to manage its docket, and its



discretion to determine how best to accomplish this go&l&re, Defendant submittedmotion
explaining that (1) Plaintiff had filed his opposition to Defendant’s renewed motion for aymm
judgment late on a Fridayight, and counsel for Defendant did not access the filing thnetihext
Monday; (2) Plaintiff's opposition brief spanned 37 pages; (3) Defendant’s coudsz| ha
prearranged vacation beginning on September 22, 2017 (the date on wheghlytiveas due)
and continuing through the weekend; and (4) undersigned counsel had two impending deadlines
in other mattersSeeMot. for Extension 1 1-3. Counsel for Defendant requested that the Court
extend the deadline from September 22 to Septemben@&dicated that Plaintiipposed the
motion Mot. for Extension 1 4, 6.

In opposition, Mr. Jordaasserted that the Court should deny the request because “DOL
already failed to state or adduce evidence establishing dispositive-factgirgument
apparently focusing on the merits of the parties’ disp8eeOpp’'n to Extensiomt 1-3. Mr.
Jordan also argudiatcounsel for DOL had not established g@adise for its requested
extension; that DOL had not discharged its obligations under the Local Rules afuthigc
demonstrate that it had made a good faith efforatoon the areas of disagreemeahgt DOL
had only implied and had not clearly stated that counsel who had a prearrangesh veasti
“crucial to the preparatiorthe reply;that counsel for DOL had failed to identify the particular
cases for which he had other impending deadlines and had not indicated whether hehlitad soug
extensions in those mattethat counsel for DOL had evaded Plaintiff's request for information
about whether other attorneys were working on the reply; and that, based on the datéon whic
Defendant filed its renewedotion for summary judgment, it could have and should have
anticipated that its reply would be due on September 22. Opp’n to Extension at 3—8. Contrary to

Mr. Jordan’s assertions, DOL established cause for the short extension. Furth®tmadoedan



offered no compelling reason to deny DOL'’s request. In this District, regfiee€xtensions of
short durations are routine. The civility of most counsel appearing before thisr€auts in

most requests of this nature premised on prearranged vacations and the press ofdaiisiness
unopposed. Also routine in this District is the fact that most motions are pending fal sever
months before being resolved due to the press of the Court’s business and the volume of
substantive motions filed. Thus, faced with a routine motioari@xtension of a short duration
based on a prearranged vacation and the press of business, and knowing that the Court was
months away from turning its attention to the motion, the Court easily granted tloe iauadi
plaintiff suffered no prejudice as a resulth sum, even if this Court were to reconsider its earlier
ruling, it would not revise it. Mr. Jordan’s motion is denied.

3. “Motion for Disclosure and Inclusion of Portions of the Emails and Other Mn-
Privileged Ex Parte Communications”

Mr. Jordan’s third and final pending motion contests various aspects of the Court’s prior
Opinion. It also asks this Court to disclose (1) a version of the Powers emailawatany
attorney—client privilege notation and any rmmmercial words stating an express request for
advice; (2) any verbal or written communication in which this Court receivwethatual
information about the redacted content of any of the disputed emails or Mr. Ballstatyis as
an attorney and whether he was employed in advising DynCorp; and (3) angmorercial
words in DOL’s communications wittme Court in or with which DOL submitted any version of
the Powers email or the Huber enfaiMot. for Disclosure and Inclusion of Portions of the

Emails andOther NonPrivileged Ex Parte Communications (“Mot. for Ex Parte Commc’n”) at

4 Mr. Jordan initially requested any ECF notices that the Court sent to DOL on October
19 and 25, 2016SeeMot. for Ex Parte Commc’n at 6. However, he later withdrew that request.
SeePl.’s Opp’n to DOL’s Mot. for Protective Order at 6 n.1, ECF No. 45.



6, ECF No. 40. Mr. Jordan contends that Federal Rule of Evidencéh&UBistrict ® Columbia
Code of Judicial Conduct, and notions of fairness require this Court to disclose such informat
SeeMot. for Ex Parte Commc’n at 17-18. Having considered Mr. Jordan’s contentions, the
Court denies the motioh.
a. Motion for Reconsideration

Much of Mr. Jordan’s motion asks this Court to retread ground already covered in this
Court’sprior Opinion. Mr. Jordan contends that (1) the Court’s findings about the content of the
DynCorp emails were not establkghand were refuted by evidence in the public record; (2) no
evidence on record established that Mr. Bellomy was an attorney to DynCorp log thas
giving DynCorp advice regardingdlsubject matter of the emai(8) no evidence in the public
record established that the Powers email contains the notation “subjectrieyattioent
privilege”; (4) no evidence in the record estatid that the emails contained an express request
for legal advice; (5) the declaration submitted by Mr. Smydk “very clearly knowingly false,
designed to mislead, and not made on personal knowlg@ehere is no legitimate reason for
DOL to have fded to disclose a version of the Powers email showing either the notation
“subject to attorney—client privilege” or any generic rmmmmercial words statinan express
request for advice; (7) DynCorp waived any privilege covering the eraaid¢8) the Court
should have asses$Mr. Jordan’s request under provisions of thendastrative Procedure Act
(“APA”) . SeeMot. for Ex Parte CommcinBecause all of thebove-mentionetsues were

decided in the Court’s prior Opinion, the Court construes Mr. Jordan’s contentions as a request

® The transmittal letter submitted to the Court by Defendant along with the disputed
documents contains no factual information. However, in an abundance of caution, the Court has
added that letter to the public recoiSleeTransmittal Letter, ECF No. 58.



for reconsideration. Findingpat recasideration is not warranted, to the extent that Mr. Jordan
asks this Court to reconsider its prior determinations, Mr. Jordan’s motion is denied.

As the Court explained above, motions for reconsideration of interlocutory orders are
“within the discretion of the trial court.Lemmons241 F.R.D. at 21 (D.D.C. 2007) (quoting
Lewis 290 F. Supp. 2d at 3. And a court may reconsider and revise its interlocutory orders “as
justice requires or if there are other good reasons for doing Seed.; see alsdn Defense of
Animals 543 F. Supp. 2d at {6iting Cobell 355 F. Supp. 2d at 540)Justice may require
revision when the Court has ‘patently misunderstood a party, has made a decisiortloaitside
adversarial issues presented to the Court by the parties, has made an errgrasainrig but of
apprehension, or where a controlling or significant change in the law or facts bagd&ince
the submission of the issue to the @duSingh 383 F. Supp. 2d at 1@alteration omitted)
(quotingCobell 224 F.R.D. at 272). “Errors of apprehension may include a Court’s failure to
consider ‘controlling decisions or data that might reasonably be expected thaltenclusion
reachd by the court.” Id. (quotingShrader 70 F.3d at 257 “The moving party has the burden
of showing that reconsideration is warranted, and that some harm or injusticeresaut if
reconsideration were to be deniedPlueschel606 F. Supp. 2d at 85. Indeed, “in order to
promote finality, predictability and economy of judicial resources, ‘as arotirt should be
loathe to revisit its own prior decisions in the absence of extraordinary circu@stsuch as
where the initial decision was clearly@neous and would work a manifest injusticéd”

(brackets omitted) (quotingederman v. United States39 F. Supp. 2d 1, 2 (D.D.C. 2008)).

Mr. Jordan has not met his burden of showing that reconsideration of any issue discussed

in the Court’s prior Opinioms warrantechere He has identified no issue on which the Court

patently misunderstood the parties, no decision outside the adversarial issuesgtegbet



Court by the parties, no error of apprehension, and no significant or controllingeamamg law
that might justify reconsideration of this Court’s reasoned prior determinatitebas likewise
failed to identify any other good reason for revisiting these argumentslomlian apparently
hopes to reargue factual and legal contentioassttiis Court has already rejected. He ignores,
however that “[i]n this Circuit, it is wekstablished that ‘motions for reconsideration,” whatever
their procedural basis, cannot be used as ‘an opportunity to reargue facts and upearies
which a courhas already ruled.Estate of Gaither ex rel. Gaither v. District of Columida1

F. Supp. 2d 5, 10 (D.D.C. 2011) (quotiBgcs. & Exch. Comm’n v. Bilzeriar29 F. Supp. 2d 9,
14 (D.D.C. 2010)).

Though the Court will not revisthe fine details of itslecision again here, it bears briefly
explaining that Mr. Jordan appears to misapprehendgpkcable legal burden in FOIA cases
Yes, the agenclgas the burden of provirtge applicability of any claimed FOIA exemptioBee
Larson v. Dep't of Stat65 F.3d 857, 86¢D.C. Cir. 2009). But it needot marshal
incontrovertible evidence to do so, as Mr. Jordan apparently suppgoateer to meet its
burden, an agency must “describe the justifications for nondisclosure with reasonabbly spe
detail, demostrate that the information withheld logically falls within the claimed exemption,
and are not controverted by either contrary evidence in the record nor by evidagea®f bad
faith.” 1d. (quotingMiller v. Casey 730 F.2d 773, 776 (D.C. Cir. 1984)). DOL has done so
here. Accordingly, even if this Court were to reconsider the myriad aggetspinion that
Mr. Jordan contests, this Court’s ruling would not change. To the extent that Mr. Jordan’s

motion requests reconsideration of aspects of this Court’s prior Opinion, it isldenie



b. Motion for Disclosure

In addition to asking this Court to revisit aspects of its prior Opinion, Mr. Jordan asks the
Court to diglose certain informationSgecifically, Mr. Jordan reques($) a version of the
Powers email that shows any attorredient privilege notation and any n@emmercial words
stating an express request for advice; (2) anypuiic verbal or written communication in or
with which the Court received any factual information about the redacted contentaidiie
or Mr. Bellomy’s status as an attorney and whether he was employed in adwsi@Ggrp; and
(3) any non-commercial words in the DOL’s communication with the Court in or withthviinec
DOL submitted any versn of the Powers email or the Huber email. Mr. Jordan contends that
Federal Rule of Evidence 106, the District of Columbia Code of Judicial Conduct, and notions of
fairness require this Court to disclose such information. The Court disagrees andvitenies
Jordan’s motion.

First, Mr. Jordan relie®n Federal Rule of Evidence 106, which provides thHta party
introduces all or part of a writing or recorded statement, an adverse partggquag the
introduction, at that time, of any other paid+ary other writing or recorded statemesthat in
fairness ought to be considered at the same’tifhed. R. Evid. 106 Rule 106partially codifies
the common law “rule of completeness,” which holds that “when one party has madeause of
portion of a document, such that misunderstanding or distortion can be averted only through
presentation of another portion, the material required for completenpse factorelevant and
therefore admissible.Beech Aircraft Corp. v. Raine}88 U.S. 153, 172 (188, see also
Advisory Comm. Notes on Fed. R. Evid. 106 (explaining that the Rule is based on the
“misleading impression created by taking matters out of context” and on “theguacy of

repair work when delayed to a point later in the triaDtherCircuits have applied the rule of



completenes8wvhen it is necessary to (1) explain the admitted portion, (2) place the atimitte
portion in context, (3) avoid misleading the trier of fact, or (4) insure a fair goatiial
understanding.”United States v. Varga689 F.3d 867, 876 (7th Cir. 2012) (quotldgited
States v. Lewj$41 F.3d 773, 785 (7th Cir. 20)1see alsdJnited States v. Johnsgb07 F.3d
793, 796 (2d Cir. 2007Vnited States v. Hoffeckes30 F.3d 137, 192 (3d Cir. 2008)The
application of the rule of completeness is a matter for the trial judge’s disctetinited States
v. Washingtonl2 F.3d 1128, 1137 (D.C. Cir. 1994).

It is abundantly clear that neither Federal Rule of Evidence 106 nor genevabratti
fairness require a government agemeya courto release to a FOIA requester portions of a
partially released record that the agency contends are protected by a FO[Aiexerhhe
language of th&OIA statuteestablisheghat portions of an agency record may be properly
withheld even if other portions must be releas8de5 U.S.C. § 552(B) (instructing courts to
“determine whether such [agency] recordaimy part thereoghall be withheld under any of the
exemptions set forth in subsection (b) of this section”). Indeed, the application of Rule of
Evidence 106 that Mr. Jordan requests would wholly undermine the purpose of these
proceedings-which is to assess whether DOL has properly withheld, in whole or irapart,
disputed records. Furthermore, the DQBcuit has rejected similar “fairness” arguments for
disclosure of redacted portions of partially released recordBuldhc Citizen vDepartment of
State 11 F.3d 198, 201 (D.C. Cir. 1993), for example, the Circuit rejected “contentiomisishat
unfair, or not in keeping with FOIA’s intent, to permit [an agency] to makesseling partial
disclosures of classified information,” explaining that such an argument is “jyreperessed to
Congress, not to this courtld. at 204. And, inVilliams & Connolly v. SE(662 F.3d 1240

(D.C. Cir. 2011), the Circuit rejected an argument that because the Departasticd had



released 11 of 114 sets of notes during criminal proceedings, the Department wasd tequi
release the remaining noteésring subsequent FOIA proceedings that sodghtiments related

to the criminal proceedingdd. at 1244-45. Among other things, the Circuit explained that
upholding theFOIA requester’svaiver theory would “impinge on executive discretion and
[would] deter agencies from voluntarily honoring FOIA requesltd.”1245. These same
concerns appear under the circumstances of this €askeral Rule of Evidence 106 and fairness
considerations do not mandate release of the purportedly exempted portienpantitily
released email thread.

Second, Mr. Jordan argues that under various provisions of the Code of Judicial Conduct
of the District of Columbia, “the [disputed] Emails were received by the Qoariex parte
communication thatvas prohibitetl and thus, the emails—or, at least portions of the emails—
must be released to hinMot. for Disclosure aB3-43 As an initial matter, the Code of Judicial
Conduct of the District of Columbia applies to the local courts of the District of Gadimot to
federal courts located in the District of Columb&eeJ. Comm. on Judicial Admin. Res., D.C.
Courts (Feb. 15, 2018) (adopting “the 2018 Edition of the Code of Judicial Conduct for the
District of Columbia Courts”); J. Comm. on Judicial Admin. Res., D.C. Courts (Nov. 15, 2011)
(adopting an amended version of the 2007 American Bar Association Model Code of Judicial
Conduct as the “Code of Judicial Conduct for the District of Columbia Cyuses also
Application, Code of Judicial Conduct, D.C. Courts,
https://www.dccourts.gov/sites/default/files/divisionspdfs/CotidudiciatConduct_2018.pdf.

Thus, this Court will instead look to the Code of Conduct for United States Judges, whick applie
to federal court judges$o assess Mr. Jordan’s arguments. In pertinent part, Canon 3 of the Code

of Conduct for United States Judges states that “[e]xcept as set out below, &aapuddanst



initiate, pernit, or consider ex parte communications or consider other communications
concerning a pending or impending matter that are made outside the preseaqeadie¢k or
their lawyers.”Canon 3(A)(4), Code of Judicial Conduct for United States Judges. The
provisiongoes on to state that “[aJdge may initiate, permit, or consider ex parte
communications as authorized by lawd. As the Court explained in detail abogeurts are
plainly authorized to view and inspect disputed documarntamerain FOIA cases.Seeb
U.S.C. 8 552 (“In such a case the court . . . may examine the contents of such agency records in
camera to determine whether such records or any part thereof shall be witintheiédny of the
exemptions.”). Furthermore, the decision whether to review docuinecdaserais left to “the
broad discretion of the trial judgeAmerican Civil Liberties Union v. U.S. Dep't of Defense
628 F.3d 612, 626 (D.C. Cir. 2011Becaus¢he law plainlyauthorizedn camerareview of the
disputed documents dtd heart of this case, the CodeJadlicial Conduct for United States
Judges certainly does not obligate this Court to release any portion of the disputedrde¢am
Mr. Jordan. Accordingly, Mr. Jordan’s motion is denied.

B. Motions Filed by DOL

TheCourt next considers the two pending motions filed by DOL.: (1) a renewed motion

for summary judgment, which asserts that the Huber email is properly ldighimsuant to
FOIA Exemption 4, and (2) a motion for a protective order. For the reasons expldowegdtbe

Court denies both motions.



1. Renewed Motion for Summary Judgment

DOL renews its request for summary judgment with respect to the Huber egnaigar
once agairthat FOIA Exemption 4 exempts that document from discldsuef.’'s MSJ Mem.
at6-13. Mr. Jordan disagrees, asserting that (1) DOL has failed to show the absaryce of a
genuine dispute of material fact, (2) DOL “relied on false and misleadingfacntentions” in
its renewedmotion, (3) FOIA Exemption 4 does not trump an agency’s duty to disclose
information under the APA, (4) DOL failed to timely determine whether thislema properly
withheld, (5) DOL cannot carry its burden of showing that Exemption 4 applies, (6ptine C
must disclose the emails received as a result of ex parte communications, (7)aioleclar
submitted by Mr. Huber in support of DOL’s motion should not be given credence, and (8) DOL
hasfailed to establish that it had released reasonably segregable informatiothéHuber
email. Pl.’s Opp’n to DOL’s Renewed Mot. for Summ. J. at 6-37, ECF No. 46. Because the
Court finds that the attorney—client privilege does not praobecHuber email, DOL’s renewed
motion for summary judgment is deniéd.

As the Court explained in its prior OpinidfiQIA Exemption 4 exempts “trade secrets

and commercial or financial information obtained from a person and privileged coleutidl”

® DOL also argues that this Court should not permit Mr. Jordan to use a FOIA lawsuit as
an endrun around the Office of Administrative Law Judges’ determination that thatdis
documents were protected by privileggeeDef.’s MSJ Mem. at 3 n.1. Though this Court is
sympathetic to DOL'position, DOL has failed to provide a legal basis to avoid such a situation.
For exanple, DOL has not argde—and certainly has not demonstratetkat collateral estoppel
applies to any determination madethg ALJ. Likewise,DOL has failed to provide any
authority supporting the proposition that the Court can ignore the requirementsfob&s§icon
such equitable considerations.

’ Because the Court finds that the attormdigat privilege does not protectettduber
email, the Court does not address Mr. Jordan’s other arguments for releaseexfoittht r
Moreover, the Court does not address arguments for reconsideration of the Court’s pimm Opi
that appear in Mr. Jordan’s opposition to DOL’s motion for summary judgment. As the Court
explained in detail above, Mr. Jordan has not shown that reconsideration is warranted.



matters from disclosure. 5 U.S.C. § 552(b)(4). In trade secret cases, the “agency must
establish that the withheld records gi® ‘commercial or financial, (2) obtained from a person,
and (3) privileged or confidential."Pub. Citizen v. Dep’t of Health & Human Sen&/5 F.

Supp. 2d 81, 98 (D.D.C. 2013) (citiyib. Citizen Health Research Grp. v. FD/®4 F. 2d

1280, 1290 (D.C. Cir. 1983)). In this Goa prior Opinion, it determined that the information in
the Huber email is “commercial” or “financial” and that the information in gqoestias obtained
from a person.See Jordan273 F. Supp. 3d at 230-31. The Court advised, however, that it
“require[d] further briefing focusing specifically on the DOL’s justification tihiold the

Huber email’ Specifically, the matter of wheth#re Huber email contains privileged or
confidential information remains.

DOL’s renewed motion for summary judgment argues that information in the Huber
email is protected by attornegtient privilege because “the Huber email was specifically
conveyed to DynCorp’s in-house attorney, Mr. Bellomy, for his review so that he would be able
to form a legal basis for advising on and advocating for DynCorp’s position reg#rdin
business contract.” Des MSIMem.at 8 DOL includes a declaration from Mr. Hube3ee
Decl. of Robert A. Huber (“Huber Decl.”), ECF No. 41-That declaration explains that Mr.
Huber worked as Seni@€ontracts Director for DynCorp at the time of the email exchatyél
2. According to Mr. Huber, the DynCorp emails pertained to a situation in which tkee Stat
Department had “short paid invoices [DynCorp] submitted for processldgf 3. Mr. Hiber
asserts that he copied Mr. Bellomy on the Huber email, which was specifiddisaed to
Darin Powers, “purposefully” to “keep [Mr. Bellomy] apprised of the [compdrorigjoing
discussions as they related to the short paid invoiddsy 4. Mr. Huber contends that he knew

from his experience at the company that “[DynCorp’shause lawyers would be involved in



any potential claims process with the State Department and, thereforeglMmBneeded to
have a complete understanding of the facts underlying any future claim inafdenta legal
basis for advocating [DynCorp’s] position with the State Departmeddt.”

The Court disagrees with DOL and concludes that the Huber email is not protected by
attorney-lient privilege. As th Court explained in its prior Opinion, attornelyent privilege
protects “confidential disclosures between an attorney and [its] clieardiag factual and legal
matters.” Jordan 273 F. Supp. 3d at 231 (citikgsher v. United State425 U.S. 391, 403
(1976)). But, “the mere fact that an attorney is listed as a recipient . . . does n@ make
document protected under [attornelyent] privilege? Jordan 273 F. Supp. 3d at 231 (quoting
Vento v. IRS714 F. Supp. 2d 137, 151 (D.D.C. 2018ge alsdNeuder v. Battelle Pacific Nw.
Nat’l Lab., 194 F.R.D. 289, 293 (D.D.C. 2000) (“[A] corporate client should not be allowed to
conceal a fact by disclosing it to the corporate attorneyRather, as the D.C. Circuit explained
in In re Kellogg Brown & Root, Inc756 F.3d 754 (D.C. Cir. 2014), “the privilege applies to a
confidential communication between an attorney and client if that communicagomade for
the purpose of obtaining or providing legal advice to the cligiot.at 757. The Circuit &
clarified that the proper inquiry for district courts jg/fas obtaining or providing legal adviae
primary purpose of the communication, meaning one of the significant purposes of the
communication?”ld. at 760. Importantly,the attorneyelient privilege ‘exists to protect not
only the giving of professional advice to those who can act on it but also the giving of
information to the lawyer to enable him to give sound and informed advideat 757 (quoting
Upjohn Co. v. United State449 U.S. 383, 390 (1981)). Equally important, though, is the fact

that the D.C. Circuit has emphasized that the “attcatient privilege must be strictly confined



within the narrowest possible limits consistent with the logic of its princigheré Lindsey 158
F.3d 1263, 1272 (D.C. Cir. 1998) (quotilmgre Sealed Cas&76 F.2d 793, 807 n.44).

Here,DOL seems to argue that the Huber email qualifies for protection under the
attorney-€lient privilegebecauset was sent as part of DynCogbroader efforts to address a
legal issue and because it was $emnin-house attorney to provide him “with a complete
understanding of the facts relevant to the matter that was being discussednmath” Defs
MSJMem.at 10. The Court disagrees and concludes that, contrary to DOL’s contentions, the
Huberemailis not protected by attorneghent privilegeand must be producéd.

Several factors buttress this conclusiéiirst, it is difficult to sayunder the
circumstanes of this case, that one of the primary purposes of the Huber email was to obtain
legal advice. The email is specifically directed to another persamon-attorney—and the
email specificallyand only) seeks information from that person. It is notl @pglarentrom
DOL’s submissions how Mr. Huber’s request that Mr. Powers provide certain atformmight
in any wayshapevir. Bellomy’s legal advice on the business contract or any other legal matter.

DOL’s contention that some broader legal probteasted in the background issufficient to

8 Although Mr. Jordan did not move for summary judgment, the Court concludes that
sua spontentry of summary judgment in his favor witgard to the Huber email is warranted.
“[DJistrict courts are widely acknowledged to possess the power to enter syjuchgments
sua sponteso long as the losing party was on notice that [it] had to come forward with all of [its]
evidence.”Bayala v. U.S. Dep’t of Homeland Securi2$4 F. Supp. 3d 165, 177 (D.D.C. 2017)
(first alteration in original{quotingCelotex Corp. v. Catretd77 U.S. 317, 326 (1986)Here,

DOL hasapparentlyorought forward all of the evidence that it has. Indeed, DOL has had two
opportunities to convince this Court that the disputed document is coverdedipa

exemption. Having rejectddOL’s arguments, nissues remain fahis Court to resolveSee
Shipman v. Nat'll R.R. Passenger Corf6 F. Supp. 3d 173, 181-84 (D.D.C. 2014) (concluding
that an agency'’s claimed FOIA exemptions did not apply and grasuagpontsummary
judgment in favor of the FOIA requestor). Accordingly, the Court orders DOL tasestbe

Huber email to Mr. Jordan.



connect this specific communicatitmthat legal problem or to any prospective legal protlem.
Second and relatedly, the Huber email does not appear to contain any factualtiofoon

which Mr. Bellomy mightrely to form a legal judgment. Rather, it appears to contain a discrete
request—directed to one personthat exposes little to nothing about the factual circumstances
underlying the problem of the “short paid invoices” or any other legal issue. Thatdcion of
thisdocument does little to promote the purpose of the attodtiegt-privilege, which is “to
encourage ‘full and frank communication between attorneys and their clients eei/the

promote broader public interests in the observance of ldwhenadministrative of justicé.

Swidler & Berlin v. United State§24 U.S. 399, 403 (1998) (quotibigjohn, 449 U.S. at 389).
Fourth, the Huber email’s topic and distribution list appears to be nearly ideatibat of the

final email in the chainwhich was not withheld on the basis of attorradigst privilege. The

only differencebetween the two emails is that the Huber email was copied to an attorney while
the final email in the chain was not. As set forth absieply copying an attorney oa
communication does not make that communication privileged. In sum, DOL’s arguménts tha
the attorneyelient privilege applies to the Huber email are unavailing. DOL’s renew&dmo

for summary judgment is denied, and DOL iseyedl to release the Heibemail.

® DOL argueghat Mr.Huber copied in-house attorney Mr. Bellomy on the email to keep
him apprised of business communications becaiiadegal dispute arose, Mr. Bellomy would
need to “have a complete understanding of the facts underlying any futanarclaider to form
a legal basis for advocating [DynCorp’s] position.” DelMSJMem.at 8-9 (quoting Huber
Decl. T 4). But this concept is virtually limitlessnearly all business communications have
some vague connection to a possible, future legal dispute. Sending all bresliswesk-
communications to an attorney does not render those communications protected undgattorne
client privilege.



2. Motion for Protective Order

Finally, the Court considers DOL'’s motion for a protective order.sImition DOL
contends that Mr. Jordan’s “Motion for Disclosure and Inclusion of Portions of the Eandils
Other NonPrivileged Ex Parte Comumications” “appears to be a harassing, unnecessary, and
frivolous motion, which merely causes unnecessary delay and wastes the tim€otitt and
the parties.” Def.’s Opp’n to Mot. for Disclosure & Mot. for Protective Orderaf:Mor
Protective Ordé) at 4, ECF No. 43. DOL asks that this Court grant Defendant “a protective
order from responding to Plaintiff's second set of requests for production andratiggpe
motions, and requiring that any future motions be made only with leave of Calrt?laintiff
opposes entry of a protective order, primaaifguing that there afenstated illicit purposes
behind DOLS motiori andthat DOL has failed tprovide a statement of facts or to state any
specific point of law on which its requesdrebased SeePl.’s Opp’n to DOL’s Mot. for
Protective Ordeat 17 ECF No. 45.Because Defendant has failed to certify that it conferred or
attempted to confer with Plaintiff to resolve the dispdte which Defendant seeks a protective
order without court action, the Court denies Defendant’s motion without prejudice.

Federal Rule of Civil Procedure 26(c) provides that a “court may, for good ceause, i
an order to protect a party or person from annoyance, embarrassment, oppression, or undue
burden or egense.” FedR. Civ. P. 26(c). “However, . . . the parties must have first attempted
to resolve the issues in good faith before resorting to a court issued protective order.”
Convertino v. U.S. Dep'’t of Justic&69 F. Supp. 2d 8, 10 (D.D.C. 2009) (citing Fed. R. Civ. P.
26(c). “The rule ‘confers broad discretion on the trial court to decide when a proteai®ei®
appropriate and what degree of protection is requirddldyman v. Judicial Watch, Inc247

F.R.D. 19, 22 (D.D.C. 2007) (quotir@eattle Times Ca. Rhinehart467 U.S. 20, 36 (1984)).



In assessing whether a protective order is appropriate and—if so, how to limit thigoosndi
time, place, or topics of discovery—the Court is to “undertake an individualized balaht¢hey
many interests that mpde present in a particular caséd. (quotingDiamond Ventures, LLC v.
Barreto 452 F.3d 892, 898 (D.C. Cir. 2006)).

Defendant has neglectéa satisfy one of the requirements for seeking a protective order.
Namely, Defendant has not “include[d] atderation that the movant has in good faith
conferred or attempted to confer with other affected parties in an effosdiveehe dispute
without court action,” as Rule 26 requires. Fed. R. Civ. P. 2&{ejendant attached along with
its motion, a sries of email communications between counsel. But none of these
communications involve any attempt to narrow the focus of any discovery reqaestrequest
that Mr. Jordan ceadiling further motions.SeeDef.’s Ex. 2, ECF No. 42-2Because
certificationof either good faith or attempts to confer is mandatory, the Court denies Defendant
motion without prejudice. However, Defendant may submit a renewed motion for a protective
order, if it wishes and if warranted, that satisfies the requiremeRslef26(c). But regardless,
giventhat this Court has now ruled on the appropriateness of DOL'’s withholding pursuant to
FOIA of the only two emails at issue in this case, this case is hear complatitrearecessity

for a protective order 4sthis Court hopes-greatly diminished.

IV. CONCLUSION
For the foregoing reasons, the CADENIES Mr. Jordan’s “Motion for Disclosure and
Inclusion of Portions of the Emails and Other Nerivileged Ex Parte Communications,” Mr.
Jordan’s request that this judge disqualify himself, Mr. Jordan’s motion for recatgdeof an
order granting DOL an extension of time to file a reply, DOL’s renewetibm for summary

judgment, and DOL’s motion for a protective order. DOL must release to Mr. Jordan an



unredacted version ofélHuber email An order consistent with this Memorandum Opinion is

separatly and contemporaneously issued.

Dated: March 30, 2018 RUDOLPH CONTRERAS
United States District Judge



