LINDSEY v. FEDERAL BUREAU OF INVESTIGATION Doc. 34

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID AUSTIN LINDSEY,
Plaintiff,
V- Civil Action No. 16-2032 (CKK)

FEDERAL BUREAU OF
INVESTIGATION,

Defendant.

MEMORANDUM OPINION
(Septembel 8, 2020)

This Freedom ofinformation Act (“FOIA”) matter concerns Plaintif request to
Defendant Federal Bureau of Investigat{oiRBI1”) for the disclosure dfall FBI records of contact
between Imad Hage and U.S. government offi¢ial€ompl., ECF No. 1, . The Court
previausly discussed the background relevant to this case in its September 20, 20dradem
Opinion and Order, to which it refers the read®eeLindsey v. Fed. Bureau of Investigation
271 F. Supp. 3d 1, 3 (D.D.C. 2017).

In short, Plaintiff initially submitted his FOIA request on May 18, 2016, and rdef&
denied that request on June 23, 2016, and issued a p@®laar response neither confirming
nor denying the existence of any records responsive to Plamgfponseld. at 3. The Court
previously found that Defendastprior affidavit was insufficient to warrant summary judgment
on the basis of its initidblomarresponse and denied without prejudice the padressmotions
for summary judgment.ld. The Court accordingly provided Defendant an opportunity to
supplement its affidavitr to pierce th&lomarveil and conduct a search for relevant, nonexempt

materials.Id. at 9.
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Consequently, Defendant processed and released two pagesrols related to sedain
incident involving Mr. Hage that took place at the Dulles Airport in January 2003, about which
some information was in the public recorBef!s Stmt. b, 8; PI's Stmt. at 1 (admitting these
paragraphs). Defendant further issued a seGdacharresponse neither confirming nor denying
the existencer nonexistenceof any otheresponsiveecords. Defs Stmt. 19; Pl's Stmt. at 1
(admitting relevant sentence of paragraph). Now pending before the Court amti¢isereaewed
crossmotions for summary judgmentgarding Defendarg search, production, and second
Glomarresponse.

Upon consideration of the pleadinfthe relevant authorities, and the record as a whole,
the CourtGRANTS Defendants Renewed Motion for Summary Judgment, ECF No. 20, and

DENIES Plaintiff's Renewed Motion for Summary Judgment, ECF No. 22.

! The Court’s consideration has focused on the following documents:
e Def.’s Renewed Mot. for Summ. J. (“Def.’s Mot.”), ECF No. 20;
e Mem. of P. & A. in Supp. of Def.’s Renewed Mot. for Summ. J. (“Def.’s Mem.”), ECF
No. 20-1;
e Def.’s Stmt. of Material Facts as to Which There Is No Genuine Issue tad&e(Def.’s
Stmt.”), ECF No. 20-2;
e Second Decl. of David M. Hardy (“Second Hardy D§cECF No. 20-3;
¢ Notice ofIn Camera, Ex Part&ubmission, ECF No. 21, and the referenoecthmera ex
parte submission;
e Pl.’s Renewed Mot. for Summ. J. (“Pl.’s Mot.”), ECF No. 22;
e Pl.’s Mem. in Opp’n to Def.’s Renewed Mot. for Summ. J., and in Safdpl.’s Renewed
Mot. for Summ. J. (“Pl.’s Opp’n and Mem.”), ECF No. 23;
e Pl.’s Stmt. of Material Facts to Which There Is No Genuine and Resp. te S#éfit. of
Material Facts Not in Genuine Issue (“Pl.’s Stmt.”), ECF No. 22-1;
e Def.’s Opp’'nto Pl.’s Cros#ot. for Summ. J. and Reply in Supp. of Def.’s Mot. for Summ.
J. ("Def.’s Opp’n and Reply”), ECF No. 24;
e Pl.’s Reply Mem. in Supp. of Pl.’s Renewed Mot. for Summ. J. (“Pl.’s Reply”), EGF
27;
e Pl.’s Notice of Suppl. Auth. (“PIl.’s Notice”), ECF No. 30; and
e Notice to the Ct. (“Def.’s Notice”), ECF No. 31.
In an exercise of its discretion, the Court finds that holding oral argument would rajt be
assistance in rendering a decisi@eelLCvR 7(f).
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|. LEGAL STANDARD

Congress passed FOIA to “open[] up the workings of government to public scrutiny’
through the disclosure of government recordStérn v. Fed. Bureau of Investigatjof87F.2d

84, 88 (D.C. Cir. 1984) (quotingcGehee v. Cent. Intelligence Agere97F.2d 1095, 1108 (D.C.
Cir. 1983)). Congress, however, also recognized “that there are some goverrmoetd fer
which public disclosure would be so intrusireither to private parties or to certain important
government functiors-that FOIA disclosure would be inappropriatdd. To that end, FOIA
“mandates that an agency disclose records on request, unless they fall within wine of
exemptions.” Milner v. Dep’t of Navy562U.S. 562, 565 (2011). Despite these exemptions,
“disclosure, not secrecy, is the dominant objective of the A@€p’'t of Air Force v. Rose
425U.S. 352, 361 (1976). The exemptions are therefore “explicitly made exclusive’ andenust
‘narrowly construed.” Milner, 562U.S. at 565 (citations omitted) (quotiigvtl. Prd. Agency

v. Mink 410U.S. 73, 79 (1973)Fed. Bureau of Investigation v. Abrams@®6U.S. 615, 630
(1982)).

When presented with a motion for summary judgment in this context, the court must
conduct a de novo review of the record.U.5.C. 8552(a)(4)B). This requires the court to
“ascertain whether the agency has sustained its burden of demonstrating therdscaquested
are. .. exempt from disclosure under the FOIAulti Ag Media LLC v. Dep’t of Agric515F.3d
1224, 1227 (D.C. Cir. 2008)nternal quotation marks omitted). “An agency may sustain its
burden by means of affidavits, but only ‘if they contain reasonable specdfaitigtail rather than
merely conclusory statements, and if they are not called into question bydatintsaevidence
in the record or by evidence of agency bad faithd” (quotingGallant v. Nat'l Labor Relations

Bd, 26F.3d 168, 171 (D.C. Cir. 1994)). “If an agency’s affidavit describes the justifications for



withholding the information with specific detail, demonstrates that the informatitiineid
logically falls within the claimed exemption, and is not contradicted by cgrésadence in the
record or by evidence of the agency’s bad faith, then summary judgmentastedron the basis
of the affdavit alone.” Am. Civil Liberties Union v. U.S. Dep’t of Defen$28 F.3d 612, 619
(D.C. Cir. 2011). “Uncontradicted, plausible affidavits showing reasonable spgcéiuit a
logical relation to the exemption are likely to prevaAicient Coin Cokctors Guild v. U.S. Dep’t
of State 641 F.3d 504, 509 (D.C. Cir. 2011).

Summary judgment is proper when the pleadings, the discovery materials on filayand a
affidavits or declarations “showf(] that there is no genuine dispute ay tmaierial fact ad the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).

II. DISCUSSION

There ardwo sets of disputes between the parties. First is whether Defansieacdnd
Glomarresponseavas justified SeeDef.’s Mem. atl9-33;PIl.’s Oppn and Memat10-14. The
second set includes three distinct issues: (1) whether the scope of Défesdanth relating to
the January 2003 Dulles Airport incident was too narrow, (2) whether Defendaatrch itself
wasadequate, and (3) whether the Court should examinameraapproximately 400 pages of
acknowledged records that Defendant ultimately did not produce on the basis thatthey a
responsive.SeeDef.’s Mem. at7—19 Pl.’'s Oppn and Memat 6-10. The Court considers each
issue in turn below.

A. Defendant s SecondGlomar Response

In this caseDefendant hasssued asecondGlomar response, indicating that it could
neither confirm nor deny the existence of any documents responsive to Pdah@ifA request.

This type of response is appropriate in “certain cases, [where] merely dellgow the existence



of responsive records winlitself cause harm cognizable under a FOIA exceptid?ebple for

the Ethical Treatment of AnimalsNIH (“PETA), 745 F.3d 535, 540 (D.C. Cir. 2014ntérnal
guotation marks and original alteration omijtexbe Bartkos. United States Dep’t of Justjc®98

F.3d 51, 63 (D.C. Cir. 2018) (“Alomar response to a FOIA request is permitted in that rare
situation when either confirming or denying the very existence of records resptma request

would ‘cause harm cognizable under an FOIA exception.” (qud®oth v. Dep’t of Justice
642F.3d 1161, 1178 (D.C. Cir. 2011)))[T]o the extent the circumstances justifyGdomar
response, the agency need not conduct any search for responsive documents or pgrform an
analysisto identify segregable portions of such documenBebple for the Ethical Treatment of
Animals 745 F.3cdat 540.

A Glomarresponse “is proper if the fact of the existence or nonexistence of agemncigreco
falls within a FOIA exemption."Wolf v. CIA 473 F.3d 370, 374 (D.C. Cir. 2007). “When
addressing an ageyis Glomar response, courts must accord ‘substantial weight' to agency
determinations.”Sea Shepherd Conservation Soc'y v., IRB F. Supp. 3d 58, 89 (D.D.C. 2016)
(citing Gardels v. CIA 689 F.2d 1100, 1104 (D.C. Cir. 1982Consequentlyin such cases
“courts may grant summary judgment on the basis of agency affidavits thano@@sonable
specificity of detail rather than merely conclusory statements, and ifateyot called into
guestion by contradictory evidence in the record or by evidence of agency badgkath.Privacy
Info. Ctr. v. NSA678 F.3d 926, 931 (D.C. Cir. 2012nternal quotation marks omitted“The
supporting affidavit must justify th&lomar response based on general exemption review
standards established in AG@homarcases.” Id. (internal quotation marks omittedUItimately,

“an agency'’s justification for invoking a FOIA exemption is sufficient éppears ‘logical’ or

‘plausible.” Id. (citation omittedl.



Plaintiff argues that Defendant’s seco@tbmar response was overbroad and that it has
not sustained its burden to demonstrate that ifusgied. Defendant’s secorn@lomarresponse
wasissuedwith respect to any requested records except the acknowledged records ofamg Janu
2003 Dulles Airport isident. Second Hardy Decl 9 Defendant has submitted the Second Hardy
Declaration to support its refusal to either confirm or deny the existence -@xisd@nce of any
records responsive to Plaintiff's request, save for those acknowledged and proSessk The
Court also acknowledges that it has receitredin Camera Ex ParteDeclaration of David M.
Hardy. SeeNotice of In Camera, Ex PartéSsubmission, ECF No. 21. Defendan@&omar
responsavasissuedon the basis that acknowledging the existenceoorexistence of records
responsive to parts of Plaintiff's request, other than those acknowledged, “would bagges
protected by FOIA Exemptions 1, 3, 6, and 7(C3écond Hardy Decl. §. The Court finds that
Defendant’s secon@lomarresponse was justified under Exemptions 1, 3, and%(C).

1. Exemption 1

FOIA Exemption 1 includes matters that are “specifically authorized uodieria

established by an Executive order to be kept secret in the interest of natfenakeda foreign

2 In his Reply, Plaintiff also provides a declarationdiley Mr. Hage in a criminal case in the
United States District Court for the Eastern District of Virgitdaifed States v. Imad Hag€rim.
Action No. 04162). Pl’s Reply Ex. 1, ECF No. 27 Plaintiff's arguments based on this
declaration discuss onFOIA exemptions related to privaeyExemptions 6 and 7(&and the
Court therefore addresses this argument in a separate section [&b@kl.’s Reply at 34.
However, the Court notes here that it does not read Plaintiff's Reply as attgaiiiypfendarntas
waived Exemptions 1 and 3 through official acknowledgement of any records. Even if he did
intend to so argue, it is unclear how the declaration could satisfy the official dekigewent
standard,see Moore v. C.I.LA.666F.3d 1330, 1333 (D.C. Cir. 2011) (explaining official
acknowledgement in FOIA contextftobley v. C.1.A.806F.3d 568, 583 (D.C. Cir. 2015) (“The
plaintiff bears the burden of identifying specific information that is alréadlge public domain
due to official disclosure.”), espadly because “the fact that information exists in some form in
the public domain does not necessarily mean that official disclosure will netltaus cognizable
under a FOIA exemption\Wolf, 473 F.3d at 378.
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policy” and “are in fact properly classified pursuant to such Executive ordé&l).S.C.

§ 5520)(1). Defendant justifies itsGlomar response under Exemption 1 based on the
classification criteria of Executive Order 13528eeDef.’s Mem. at 27Exec. Order No. 13526,
75 FR 707 (Dec. 29, 2009). Executive Order 13526 allows an original classificationtguthor
classify information only if the below conditions are satisfied:

(1) an original classification authority is classifying the infororgt

(2) the information is owned by, produced by or for, or is under the control of the

United States Government;

(3) the information falls within one or more of the categories of informatiorliste

in section 1.4 of this order; and

(4) the original clagBcation authority determines that the unauthorized disclosure

of the information reasonably could be expected to result in damage to the national

security, which includes defense against transnational terrorism, anddimalo

classification authoritys able to identify or describe the damage.

75 FR at 707, Exec. Order. 13526 § 1.1(a). Section 1.4 of Executive Order 13526 has listed in its
categories of information “intelligence activities (including covert action¢lligence sources or
methods, or cryptologyas well as “foreign relations or foreign activities of the United States,
including confidential sources.” FR at 708, Exec. Order 13538 1.4(c){d). Section 3.6

further provides that “[a]n agency may refuse to confirm or deny theeegesbr nonexistence of
requested records whenever the fact of their existence or nonexistencedtagsédied under this

order or its predecessors.” 75 FR at 718-19, Exec. Order 13526 § 3.6.

“Because courts lack the expertise necessary to ser@mss such agency opinions in the
typical national security FOIA case,” the Court “must accord substantightvto an agency’s
affidavit concerning the details of the classified status of the disputedire@m. Civil Liberties
Union v. U.S. Dep't of Bf, 628 F.3d 612, 619 (D.C. Cir. 2011) (internal quotation marks and

citations omitted). “Moreover, a reviewing court ‘must take into account . . anlyaaffidavit or

other agency statement of threatened harm to national security will di@apecudtive to some



extent, in the sense that it describes a potential future hardh (uotingWolf, 473 F3d at 374).
And “the Supreme Court has recognized the broad sweep of ‘intelligence souacesiting
protection in the interest of national security¥olf, 473F.3d at 375. “Ultimately, an agency’s
justification for invoking a FOIA exemptios sufficient if it appears logical or plausibld.arson

v. Dep't of Stateg565 F.3d 857, 862 (D.C. Cir. 2009) (internal quotation marks omitted).

Here,Defendant has submitted two declarations from David M. Hardy. The [@edaand
Hardy Declaratiomsserts thailr. Hardys responsibilities include “the review of FBI information
for classification purposes as mandated by Executive Order 13526” and that he has “been
designated by the Attorney General of the United States as an origssafictgion aithority and
a declassification authority pursuant to Executive Order 13526.” Second Beactlyf2. First
and foremost, the Declaration asserts that, “[clonsistent with Executive T3%26,” Mr. Hardy
has “determined that the existence or nonexistence of requested records is g plagssfied
fact that concerns sections 1.4(¢hielligence sources or methoyland 1.4(d)‘foreign relations
or foreign activities of the United Stated Id. §22. It also asserts that “[t]his fact constitutes
information that is owned by and under the control of the U.S. Government, the unauthorized
disclosure of which reasonably could be expected to result in damage to natiarigl.5eldl.

As to theGlomar response issued here, the Declaration provikdasif Defendant had
records responsive to Plaintiffs request seeking “records regarding anforgitional’s
correspondence with U.S. government officials concerning U.S. foreign polmse trecords
“would be compiled in accordance with the FBI's law eoémnent and/or intelligence gathering
missions,” and as a result, “revealing that records do/not exist would revédlltdees/does not
have an investigative interest in the subject matter at isddef'18. And “if records did exist,

they would likéy implicate FBI efforts to investigate threats to national security andfbreg



foreign intelligence.” Id. At bottom, the Declaration explains, “[c]lonfirming or denying the
existence or nonexistence of FBI records of this nature,” which are “anylsebe FBI may or
may not have compiled while carrying out its responsibilities to investigate thoeatgional
security and gather foreign intelligence,” would in fact “reveal classifiedligence sources and
methods, as well as U.S. foreign relations and foreign activities, the disctdsulich reasonably
could be expected to cause damage to the national security of the” United Bteffek?.

The Declaration also addressg&cifically the determination that unauthorized disclosure
could be expected to result in damage to national sechyitsevealing intelligence sources and
methods First, it provideslefinitions for the relevant terms under Executive Order 13528(8).

It defines intelligence activity as including “any intgénce action or technique utilized by the
FBI against a targeted individual or organization that has determined to beoofahagcurity
interest.” 1d. 125. It then defines intelligence methods as indicating “any procedure (human or
non-human) utilizel to obtain information concerning such individaoaorganizatiori Id. These

two categories have “two characteristic§l) the activity or method, plus the information
generated by it, “is needed by U.S. Intelligence/Counterintelligence ageiaccay out their
missions,’and(2) “confidentiality must be maintained with respect to the activity or method if the
viability, productivity and usefulness of its information is to be preservietl.”

In light of “the subject matter of Plaintiff's requestyhich relates to a foreign national,
Defendant has found “that if responsive records exist, at least a portion cdaid fweFBI efforts
to investigate threats to national security and/or gather foreign inteligelac §28. Denying or
confirming the existence of “these types of records” could “implicat[e] igégite sources and

methods,” which could “reasonably be expected to cause damage to nationay’sandfir



“harm the effectiveness of intelligence sources and methdds. The Declaration provides an
illustrative example:
For example, if the FBI revealed it had an investigative interest in Mre’slag
international dealings, it could be revealing some sort of intelligence mather
initiative to predict and thwart nationaaurity threats posed by Mr. Hage himself,
his international contacts, or the countries on whom he was providing information.
This would likely compromise classified FBI intelligence sources and methods by
exposing their existence and purpose, and allowing nefarious foreign entities to
predict and thwart their use. On the other hand, a denial of records would eeveal t
hostile foreign actors associated with these records the FBI has ndedetay
sort of threat This would provide hostile enemies assice the FBI is not alerted
to the threats they pose, and allow them to continue to subvert U.S. national security
without fear of FBI interference... If the information were to exist, it would be
classified and the release of such information woelekal intelligence activities
and methods used by the FBI against targets who are the subject of foreign
counterintelligence investigations or operations; identify a target of @gtfiore

counterintelligence investigation; or disclose the intelligence gatheringilitgab
of the activities or methods directed at foreign targets.

In addition to the damage that could reasonably result regardailigence sources and
methods, the Second Hardy Declaration outlines the harm to foreign reldt@nmight
reasonably result from confirming or denying the existence of records in redpdpksentiff's
request. It first asserts thahis information, which includes information relating to confidential
sources, “is sensitive due to the delicate nadfiiaternational diplomacy, and must be handled
with care so as not to jeopardize the fragile relationships that exist betteee&).S. and certain
foreign governments.ld. § 29. Because, the Declaration explains, “Mr. Hage is a foreign citizen
who Plaintiff states provided the U.S. government information relevant to U.S. foreigg, poli
acknowledging the existence/neristence of FBI records on this subject could potentially reveal
information” that would harm the United States’ relations with othentees. Id. Like with the
harm to intelligence gathering sources and methods, the Declaration pfovides detail in the

form of ahypothetical:
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For examplerevealing records exist would likely reveal FBI investigative interest
on a foreign national; or would reveal an FBI investigative interest in the
international dealings Mr. Hage was allegedly involved with, possibly implicating
FBI interest in the activies of foreign/nations actors. The unauthorized disclosure
of such information concerning foreign relations or foreign activitieshefU.S.

can reasonably be expected to: 1) lead to diplomatic or economic retaliaticst again
the U.S.; 2) identify the tget, scope, or time frame of intelligence activities of the
U.S. in or about a foreign country, resulting in the curtailment or cessation of these
activities; 3) enable hostilentitiesto assesU.S. intelligence gathering activities

in or about a foreigwountry and devise countermeasures against these activities;
or 4) compromise cooperative foreign sources, which may jeopardize tlegyr saf
and curtail the flow of information from these sources. Conversely, derheng t
existence of such records could indicate to nefarious foreign state actoiBlthe F
has not detected their activities aimed at harming the national security of&he U
This could embolden these actors to continue their activities unabated, further
degrading U.S. national security.

“In light of the substantial weight accorded agency assertions of potentialrhade in
order to invoke the protection of FOIA Exemption Wolf, 473 F.3d at 37@&and “to the extent
possible without revealing classified informatiobhArson 565F.3d at 684 the Second Hardy
Declaratiordescribes in specific detail the justifications foiGiesmarresponse and demonstrates
that the information withheld (that,ithe existence or neexistence of otheamaterialresponsive
to Plaintiff's request) logically falls within Exemption $ee Larsonb65F.3d 864 (“The agency’s
affidavit also demonstrates that the withheld cables logically fall within the @xemihat is, that
they are properly classified in the interest of national security.”).

It is plausible that either confirming or denying the existence, ofem@tence, of any
other records responsive to Plaintiff's request, which regards a foreign natmudiieasonably
be expected tdamage intelligenceources and methodhy revealing Defendant’s investigative
interests and priorities, which could be used by foreign intelligence actors iroyamgpl
counterintelligence measureSee Wolf473F.3d at 37677 (“It is plausible that either confirming

or denying an Agency interest in a foreign national reasonably could damages and methods
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by revealing CIA priorities, thereby providing foreign intelligence saivaiéh a starting point for
applying countermeasures against the CIA and thus wasting YAgeswurces). “Indeed, [a
court] must take into account that each individual piece of intelligence information, much like
piece of jigsaw puzzle, may aid in piecing together other bits of informatitoh.&t 377 (quoting
Fitzgibbon v. C.1.LA.911F.2d 755, 763 (D.C. Cir. 1990)) (alterations omitted). Moreover, it is
plausible that either confirming or denying the existearabr nonrexistence of any other records
responsive to Plaintiff's request could reasonably be expected to harmmfagkeiions for the
reasons outlined aboveTo the extent that any further justificatias necessary, Defendant’s
Glomarresponse is “amply justified by tivecameraex partedeclaration submitted by the FBI.”
Mobley v. C.1.A.806 F.3d 568, 582 (D.C. Cir. 2015).

Nor has Plaintiff provided any “evidence to the contrary or evidence suygéstil faith
on the part of” Defendanitarson 565F.3d at 864especially as the Declaration provides that Mr.
Hardy’'s determinations were “not made to conceallations of law, inefficiency, or
administrative error; to prevent embarrassment to a person, organizationnoy; agerestrain
competition; or to prevent or delay the release of information that does not requictigmate
the interests of nationaksurity,” Second Hardy Decl. ZB. Accordingly, the Court finds that
Defendant’'sGlomarresponse here wasstified under FOIA Exemption 1.

2. Exemption 3

The Court also considers whether tdomar response was justified under FOIA
Exemption 3.Exemption 3 applies to matters that are “specifically exempted from disclosure b
statute, if that statute” botitA)(i) requires that the matters be withheld from the public in such a
manner as to leave nisdretion on the issy@r (i) establishes particular criteria for withholding

or refers to particular types of matters to be withheld;(Bhd@ enacted after the date of enactment
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of the OPEN FOIA Act of 2009, specifically cites to this paragfaph.U.S.C.8 552(b)(3).
Defendant here relies on the National Security Act of 1947 (“NSA”), as amedmgdte
Intelligence Reform and Terrorism Prevention Act of 2004 (“IRTPA”), toifjusts Glomar
response under Exemption 3. Second Hardy De2b. | Specifically, the NSAexempts
“intelligence sources and methods from unauthorized disclosureJ.5G. 83024(i)(1). It is
undisputed thab0 U.S.C. 83024(i)(1)is an “exemption statute.Larson 565 F.3d at 865see
also Fitzgibbon911 F.2d at 761 (“There is thus no doubt that section 403(d)(3) [which is now
50 U.S.C. § 3024(i)(1)] is a proper exemption statute under exemption 3.”). Inue&digreme
Court has recognized that in enacting ttistute,Congress gave the relevant agen¢ieoad
power to control the disclosure of intelligence sourc&sl’A. v. Sims471 U.S. 159, 173 (1985).
“The Supreme Court has construed the relevant language of the NSA to proseciredis
of intelligence that provide, or are engaged to provide, information the [a]Jgency needs to perform
its statutory duties with respect to foreign intelligenc&Hapiro v. United States Dep’t of Justice
239F. Supp. 3d 100, 122 (D.D.C. 201fquoting Sims 471 U.S. at 16970) Moreover,
“Exemption 3 differs from other FOIA exemptions in that its applicabilityethels less on the
detailed factual contents of specific documents,” as instead “the sole isswecifon is the
existence ofa relevant statute and the inclusion of withheld material within that statute’s
coverage.” Goland v. C.I1.LA.607F.2d 339, 350 (D.C. Cir. 1978). Accordingly, the remaining
guestions “whether or not the material withheld falls within the exemptiomuai—i.e., whether
it relates to intelligence sources and methodistZzgibbon 911F.2d at 762seelarson 565 F.3d
at 865 (“Thus, our only remaining inquiry is whether the withheld material retatetetligence

sources and methods.”).
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Here, the Secal Hardy Declaration provides that “[tlhe FBI has found that any records
responsive to Plaintiff's request that relate to FBI efforts to investigatatshienational security
and/or gather foreign intelligence would, by their nature, be relatell imtelligence sources and
methods.” Second Hardy Decl2%. Furthermore, as detailed above, the Declaration provides
additional information regarding the harm that could reasonably be expected smedam
intelligence sources and methodsor the same reasons as discussed above, and according
substantial weight to Defendant’s Second Hardy Declarationtlamdn Camera, Ex Parte
Declaration of David M. Hardy, the Court finds that Exemption 3 further jusfifiefendant’s
secondGlomarresponse he. Seelarson 565 F.3cat 865 Wolf, 473 F.3d 378.

Accordingly, the Court finds that the Second Hardy Declaration antht@amera, Ex
Parte Declaration of David M. Hardy have carried Defendant's burden of showing that
Exemptions 1 and 3 justify iGlomarresponseSee New York Times v. Cent. Intelligence Agency
No. 18-2112-CV, 2020 WL 3863087, at *3 (2d Cir. July 9, 2020).

3. Exemptions 6 and 7

Lastly, the Court considers the application of Exemptions 6 and 7. Exemption 6 exempts
from disclosure “personnel and medical files and similar files the diselasuwhich would
constitute a clearly unwarranted invasion of personal privacy.” 5 U.S.C. 8§ 552(b)(6). Exempt
7(C) exempts from disclosure “records or information compiled for law enfermgourposes, but
only to the extent that the production of such law enforcement records or inésrmat could
reasonably be expected twnstitute an unwarranted invasion of personal privacyd.

8 552(b)(7)(C).
Exemption 6 is not limited to “a narrow class of files containing only a diskneteof

personal information[,]” but was “intended to cover detailed Government records ativatual
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which can be identified as applying to that individualU.S. Dept of State vWash.Post Co,
456U.S. 595, 602(1982). Fundamentally, “Exemption 6 is designed to protect personal
information in public records.Multi Ag Media LLC v. Dep’t of Agric515F.3d 1224, 122(D.C.

Cir. 2008)(internal quotation marks omittedAssuming that the records at issue are of the type
that fall within the ambit of Exemption 6, “the court must then determine whether trebosdie
would constitute a clearly unwarranted invasion of personal grivatch requires balancing the
privacy interest that would be compromised by disclosure against atig pubrest in the
requested information.”"Wisdom v. U.S. Tr. Progran266F. Supp.3d 93,108 (D.D.C. 201y
(internal quotation marks omittedn order for the exemption to apply, the Court must determine
that the “disclosure of the files would compromise a substantial, as opposed to dis nprvacy
interest, because if no sifjcant privacy interest is implicated FOIA demands disclosukdulti

Ag Medig 515F.3d at 1229 (internal quotation marks and alterations omitt@d)the other side

of the equation, “the only relevant public interest in disclosure to be weighisdthe extent to
which disclosure would serve the core purpose of the FOIA, which is contributingcsigtiyf to
public understanding of the operations or activities of the governmér.” Dept of Def. v. Fed.
Labor Relations Auth.510U.S. 487, 495(1994) (internal quotation marks and alterations
omitted)

The same balancing test applies to Exemption 7t&wever, “Exemption 7(C) is more
protective of privacy than Exemption 6 and thus establishes a lower bar for withho&tergahd
Prison LegaNews v. Samuelg87F.3d 1142, 1147 n.5 (D.C. Cir. 2015) (internal quotation marks
omitted). That is because “Exemption 7(€)privacy language is broader than the comparable
language in Exemption 6 in two respectd.’S. Dept of Justice v. Reportersotim. For Freedom

of Press 489U.S. 749, 7561989). “First, whereas Exemption 6 requires that the invasion of
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privacy be ‘clearly unwarranted,” the adverb ‘clearly’ is omitted frorar&ption 7(C). . . Second,
whereas Exemption 6 refers to disclosures that ‘would constitute’ an invasion ofypriva
Exemption 7(C) encompasses any disclosure that ‘could reasonably be expectdittivetsnsh
an invasion.”Id. In the context of Exemption 7(C), this circuit has recognized that “individuals
have a strog interest in not being associated unwarrantedly with alleged criminatyatti$tern
v. FBI, 737 F.2d 84, 91-92 (D.C. Cir. 1984).

Furthermore, to withhold documents pursuant to Exemption 7(C), the agency must make a
threshold showing that the “the records were compiled for a law enforceompose.” Pinson v.
U.S. Dept of Justice 245 F.Supp.3d 225,249(D.D.C. 2017) (internal quotation marks omitted).
“A court’s review of this threshold question is ‘necessarily deferential,” but is ‘not vacudds
(citing Pratt v. Webster673F.2d 408,421 (D.C. Cir. 1982)) “The lawenforcemenpurpose
inquiry focuseson how and under what circumstances the requested files were compiled, and
whether the files sought relate to anything that can fairly be characterized afm@mereant
proceeding Bartko v.U.S.Dept of Justice 898F.3d 51, 64 (D.C. Cir. 2018nternal quotation
marks omitted).“To establish a law enforcement purpose, [the’ §Bleclarations must establish
(1) a rational nexus between the investigation and one of the agdéawyenforcement duties; and
(2) a connection between an individwal incident and a possible security risk or violation of
federal law.” Ctr. for Natl Sec. Studies v. U.S. Depf Justice 331F.3d 918, 926 (D.C. Cir.
2003) (internal quotation marks omitted)While not every document compiled by a law
enforcement agncy, such as the FBI, is compiled for a law enforcement purpeséymetalik
v. FBI, 785F.2d 1090, 1095 (D.C. Cir. 1986) (“FBI records are not law enforcement records

simply by virtue of the function that the FBI servEs‘[c]ourts generally affordasne deference
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to agenciesspecializing in law enforceménthat claim their records are eligible for Exemption
7(C) protectioni” Bartko, 898 F.3cht 64.

Because Exemption 6 and Exemption 7(C) have different threshold requireime@surt
will consider Defendant’&lomar responsevith respect taexemption 7(C).SeeRoth 642F.3d
at 1173 (If the information withheld here wdsompiled for law enforcement purposdabus
implicating Exemption 7(C), then we would have no need to consider Exemption 6 separately
because all information that would fall within the scope of Exemption 6 would also be immune
from disclosure under Exemption 7(G).

i. Threshold Inquiry—Law Enforcement Purpose

The Court first considers whether any records, should such records exist, would have been
compiled for a law enforcement purpose. The Second Hardy Declaration providesiyhaBfa
records of contact between Mr. Hage and U.S. government officials, shatlidrecords exist,
would logically be investigative in nature.” Second Hardy DedlO;fsee also idf 14 (“Any
records responsive to Plaintiff's request would implicate an investigativeshtey the FBI in
Mr. Hage or some facet of his activities. This assertiolis deserving of deferenc&ee Bartkp
898 F.3cat 64.

ii. Balancing of Privacy and Public Interests

Next, the Court considers whether disclosure regarding the existence-exisiamce of
records‘could reasonably bexpected to constitute an unwarranted invasion of personal pfivacy
5U.S.C. 8552(b)(7)(C), which, as noted above, involves balancing the public interest in

disclosure against the privacy interest that would be compronsssidpth 642 F.3cat 1174.
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Firstarethe privacy interests of Mr. Hadgeln this circuit, courts have “long recognized”
that “mention of an individuas name in a law enforcement file will engender comment and
speculation and carries a stigmatizing connotdtidid. “Individuals have an obvious privacy
interest cognizable under Exemption 7(C) in keeping secret the fact thateéhegubjects of a
law enforcement investigation Citizens for Responsibility & Ethics in Washington v. U.S. Dep
of Justice 746 F.3d 1082, 1091 (D.C. Cir. 20X#ternal quotation marks and alteration omitted).
When a FOIA request is made for FBI records regarding a particular petiser;Bls mere
acknowledgment that it possesses responsive records associates the indivicgichlimane
request with suspected criminal activity and therefore a Glomar response magrbprae.” Id.

In this vein, the Second Hardy Declaration outlines at length the “seriousypiinplications”
that may arise from “revealing FBI interest in individuals” sastMr. Hag, if any such interest
were to exist. Second Hardy Decl.fBHL6. The Court agrees with Defendant that Mr. Hage has
a strong privacy interest here in not being associated with any FBtigateg records, if any
such records were to exist

Second is the public interest at stake. As previously expldiftfae only relevant public
interest in the FOIA balancing analysis [is] the extent to which dis@aguhe information sought
would shed light on an agerisyperformance of its statury duties$ or otherwise let citizens know
what their government is up toCitizens for Responsibility & Ethics in Washingt@a6 F.3dat
1093 (internal quotation marks and alteration omitted).is a FOIA requestés obligation to
articulate a pulnt interest sufficient to outweigh an individiglprivacy interest, and the public

interest must be significaht. Petrucelli v. Dept Of Justice 51F. Supp. 3d 142, 164 (D.D.C.

3 Here, Defendant asserts, and Plaintiff does not dispute, that Plaintiff hasdotgut a privacy
waiverform or proof of death for Mr. HageSeeSecond Hardy Decl. 14.
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2014) Plaintiff may satisfy his burden by “showing (1) thathe public interest sought to be
advanced is a significant one, an interest more specific than having the indarfoatits own
sake, and (2) that the information he seekslikely to advance that interést.Roth 642 F.3cat
1175.

Here, Plaintiff suggests that there is a “significant public interest favoring diselasfur
these records? Pl.’s Opp’n and Mem. at 13. He incorporates by reference the declaration that he
submitted in support of his first motion for summary judgment, iickvhe indicated that:

The general purpose of my May 18, 2016 FOIA request to theé®ribed above

was to obtain additional information for my ongoing research asteémational

diplomacy and the Irag military conflict. In particular, fhémary purpose for this

FOIA request was (and is) to follewp on information that wagported in several

national news articles, reporting that a Lebanese natialealtified as Mr. Imad

Hage, had attempted to serve as a diplomate&rmediaryin between the United

States and Iraq. These news reports indicate that theoRBucted an investigation

of Mr. Hage, following a January 28, 2004 incident at Dulles Airport, and that this

FBI investigation included FBI contacts with U.8fficials involved with Mr.

Hage’s diplomatic efforts.

Decl. of David Austin Lindsey (“Lindsey Decl.”), ECF No. 12-2, at (tiation omitted). While
this explains Plaintiff's reasoning behind his FOIA request, it is not clearexaatly the public
interest to be served is. By citing to this, Plaintiff seems to suggestisclisure herevould

provide information to citizens regarding the government’'s actions related ynatibnal

diplomacy and the Iraq military conflict.”Id.; seePl.’'s Opp’n and Mem. at 13. Although the

Court agrees that there is a public interest in having such information, it i®rfarctear that

4 Again, despite Plaintiff's language here, Defendant has neither confirmegmed that there
are any records other than those acknowledged and processed relatintatudrg2003 Dulles
Airport incident.

5> Defendant notes in its briefing that Plaintiff may have at one time argued thatvths
misconduct at issue here&seeDef.’s Mem. at 25. However, Plaintiff has not asserted that or
provide evidence related to it here, nor does it appear that he has referenceliesusylbmission

of his that argued this is part of the public interest at stake. The Coufotbatees not consider
this argumenhere.
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Plaintiff has satisfied his burden here, as he barely touches on the public interr his brief

or the incorporated declaration. In other wordkintiff has notreally explained how public
disclosure here wouldcontribute significantly to public understanding of the operations or
activities of the government.Reporters Comm. For Freedom of Pre$89 U.Sat 775(internal
guotation marks omitted)evenif Plaintiff had done so, however, based upon the representations
in the declarations submitted by Defendant, the Court finds that the public inderggied by
Plaintiff is outweighed here by the particulagtyongprivacy interestsutlined above.

Plaintiff argues that the privacy interests of Mr. Hage have beeinidhed here due to
Mr. Hage’s statements to the mediindsey Decl. ¥;id. Ex. B-F, and based on a declaration of
Mr. Hage’sfiled in a criminal case in the United States District Court for the Eastern District of
Virginia, United States v. Imad Hag€rim. Action No. 04162. Pl.’s Reply Ex. {‘'Hage Decl.”)

ECF No. 271. Neither, however, persuades the Court that the balance here weighs in favor of
public disclosure and that Defendant’s secGoimarresponse was not justified.

As for Plaintiff's first argument Mr. Hage made several statements to the media. For
example, heseeminglyasserted that he had a *getween” role “for senior Iraqgi officials who
were trying to approach the United States with ara@sute offer to avert the U.$ed invasion
that began March 20.” Lindsey Decl. Ex. B (March 4, 2004 AP News Arttlg)see also id.

Ex. B at 1 (stating this was his rol@}; Ex. C(Dec. 11, 2003 AP News Article} 1 (describing
his role as “intermediary between Baghdad and Washirggtore the war in Iraq”)d. Ex. C at
2 (providing additional details from Mr. Hage regarding his rote)Ex. D (explaining that Mr.
Hage“acted as an intermediary between Baghdad and Washington before the \agf)iatid;
id. Ex. E (Nov. 5, 2003 Newsweek Atrticle) at 1 (describing Mr. Hage as “wehétbgnese

American businessman who was trying to set up {oheknel talks with senior aides to Saddam

20



Hussein to avert a war in Iraqig. Ex. F (Nov. 5, 2003 Knight Ridder Article) at 1 (discussing
Mr. Hage’s role as intermediary).he articles submitted by Plaintiff also note that Mr. Hage was
“stopped at Dulles International Airport outside Washingtold.”Ex. B at 1 see idEx. C at 1;

id. Ex. D at £3;id. Ex. Eat 1; Ex. F at 2.0ne article claims that he was “questioned by FBI
agents,’id. Ex. Eat 1, although the Second Hardy Declaration clarifies that while Mr. Hage w
detainel, “he was not arrested by the FBI or Customs and Border Patrol,” Second Hardyt Decl. a
4n.2.

While Mr. Hage’sstatements diminish his privacy interest in some respects, his statements
do not diminish his privacy interests in the broad manner that Plaintiff asdadsed,any
diminishment is narrowAssuming that he made these statements to media sources, he stated that
he played a role as an intermedigpgtentially provided details regarding that role, and that he
was detained at the airport and questioned by some law enforcement offieials e does not
necessarilyhowever, admit that he was a subgdnvestigative interest to the FRillowing his
detention at the airport or regarding his alleged role as an intermedhiarthermore, Defendant
recognizes that in light dhese statementspme of Mr. Hage'privacy interes relating to his
detainmentvere diminished, and for that reason did search and produce documents related to the
January2003 Dulles Airport Incident.SeeDef.’s Reply at 5. In other words, Defendant has
already taken this diminishment into account and issued a séglomdar response neither
confirming nor denying any other records responsive to Plaintiff's requestdeutsithose
documents already searched and produekding to theJanuary2003 Dulles Airport Incident
The Court therefore agrees that any diminishmertti®fprivacy interestsloes not change the

balance analysis above as to any other records, if such records were to exist
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The same is true of Mr. HageBeclaration. He states in the Declaration that he was
“detained, locked up and interrogated at length.” Hage Dekl.He also states at another point
that he was “forciblydetained and questioned by numerous Government agents; handcuffed and
taken fom the terminal to a separate building with a security facility and locked upfrées to
continue” to his flight.1d. 19. He claims that he was questioned by FBI agents at the airport as
well as “possibly” other law enforcement agerits.§ 23. Moreover, Mr. Hage describes his role
as an intermediarySee idf16, 15-18, 25.

Although Mr. Hageprovidedmore detail in this Declaratidhan contained in some of the
news articlesall the informatiorconcerns the same incident, and thus does not constitute a broad
diminishment of Mr. Hage’s privaapterests While Mr. Hage states that he was questioned by
the FBI (which, again,is disputed by Defendant here), he does not claim that hdunthsr
investigated by the FBI dhat he was of invegfative interest to the FRirior to or following his
detainment If anything, his statements may constitute a diminishment of his privacysiatere
specifically with respect to th@anuary2003 Dulles Airport Incident. But, as noted above,
Defendant admits this and has taken it into account by searching and producing docelatedts
to that incident based on this narrdwninishment SeeDef.’s Reply at 5.Defendans second
Glomarresmnseat issue here did not encompass those docum8atsond Hardy Decl. §. The
Court agrees thaany diminishmenis narrow and that otherwise his privacy interests are not
diminished. In that case, his strong privacy interests still outweigh thie putbrest identified
by Plaintiff here. Alternatively, even if his privacy interests were more broadly diminishiesl,
Court found above that Defendan®&omarresponse was also justified under Exemptions 1 and

3.

22



iii. Plaintiff's Other Arguments

Plaintiff further challenges Defendant’s response on the basis that it issu&lcimar
response without asserting that it “locat[ed] and review[ed] any of the regpaesiords, to
determine if in fact &lomarresponse should apply in the particular instance to all portions of
each responsive record.” Pl.’s Opp’n and Matril.3;see alsd’l.’s Opp’n and Memat 7 (arguing
that Defendant’s followup search was too narrow). First, this argument misses the mark: in light
of its Glomar response, Defendant has not confirmed or dewieether there are, or are not,
“responsive record[s]” as Plaintiff claims, other than those acknowledgedisgquertaining to the
January 2003 Dulles Airport incident. Regardless, despite Plaintiff's assertio the extent the
circumstances justify &@lomarresponse, the agency need not conduct any search for responsive
documents or perform any analysis to identify segregable portions of such docunfdaisy
745 F.3d at 540see also Elec. Privacy Info. Ct678F.3d at 934 (explaining that becauke
court founda submitted declaration “sufficient to suppo@fomarresponse, requirintpeagency
“to conduct a search and segregability analysis would be a meanirglest mention costly—
exercise”) Wheeler v. C.1LA.271F. Supp. 2d 132, 141 (D.D.C. 2008)When the Agency
position is that it can neither confirm nor deny the existence of the requesisdsrelcere are no
relevant documents for the court to examine other than the affidavits which explaigetney s
refusal” (quoting Phillippi v. C.I.LA, 546 F.2d 1009, 1013 (D.C. Cir. 1976) The Court
accordingly rejects Plaintiff’'s argument tasthis point.

Lastly, Plaintiff argues that the balancing analysis cannot be performegmieddy but
“must be performed on a document by document basis.” Pl.’s Opp’n and Mem Fatr k3arters
in light of Defendant’s secon@lomar response, it has not identifischether there are-or are

not—any other responsivdocuments Nor does Defendant need to conduct any search when its
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Glomarresponse is justified, as explained aboireaddition, in making tls argument, Plaintiff
overlooks one of the primary purposes &lamarresponse. As Defendant’s declaration explains,
for aGlomarresponse “[t]Jo be credible and effective, the FBI must USeomarresponse in all
similar cases, regardless of whether responsive records actually existrid $taray Decl. ®.
If Defendant were to only iss@&omarresponses “when it actually possessed responsive records,
theGlomarresponse would be interpreted as an admission that responsive recordseexigtis
may ultimately result in the very harms thal@marresponse is aimed at protecting. The Court
has reviewed both Defendant’s public declaration as well as damera ex partedeclaration
submitted by Defendantyhich indicate thaDefendant has made a sufficientlyatticularized
showing regarding the interests at stak@itizens for Responsibility & Ethics in Washingt@ad6
F.3dat 1096.

At bottom, even if any additional showing was required to justify the seGbmthar
response under Exemption 7(C) as to any of the above requirements or argumantsieza
ex partedeclaration submitted by Defendant would provideBitizzFeed, Inc. v. D&pf Justice
344 F. Supp. 3d 396, 405, 4(0.D.C. 2018)(finding thatGlomar response was justified under
Exemptions 7(A) and 7(E) based on court’'s review of “both the public and the classified
declarationy.  Accordingly, upon consideration of the Second Hardy Declaration and
Defendant’sin camera ex partedeclaration, te Court finds that Defendant’s secoGtbmar

response was justified by Exemption 7(C) in addition to Exemptions 1 and 3.
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B. Scope and Adequacy of the Segh Pertaining to January 2003 Dulles Airport Incident

and Request forln Camera Review

In addition to taking issue with Defendant’s sec@ldmarresponse, Plaintiffjluestions
thescope ana@dequacy of Defendant’s searefating to the January 2003 Dulles Airport incident
and asks that this Court review certain documintsimera

1. Scope of the Search

First, Plaintiff argues thdhe scope obefendant’s search was too narrad@eePl.’s Opp’'n
and Memat 7~8. However, Defendant issued a secGhoimarresponse as to all records except
the acknowledged records recording the January 2003 Dulles Airport incident, Seatyn®efar
118-9, and the Court found above that response was justified under FOIA Exemptions 1, 3, and
7(C). Therefore, to the extent that Plaintiff's argument is aimed at Defendatdrintpof its
search in light of the secoi@lomarresponse, the above analyaisoapplies. See supr&ection
II.LA. 3 (discussing Defendant’s seawbligations in light oiGlomarresponse)

In making this argument, moreover, Plaintiff relies upon this Court’s prior Sbptezf,

2017 Memorandum Opinion and Order, ECF No.ift&his case, which Plaintiff asseftsund

that Defendant “had a duty to conduct a search to locate all responsives regitbid the full scope

of Plaintiffs FOIA request” and that Defendant “could not limit its seardiola€ to limited
portions of the record request that are of heightémedest over others.” Pl.’s Opp’n and Mem.

at 7; see also idat 2 (emphasizing “this Court’'s express discussion of the broader scope of
Plaintiffs FOIA Request in the September 20, 2017 Memorandum Opinion and Order”).

However, there is nothing to imwéte that Defendant has limited its follayp search other than
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any tailoring it may have implemented in light of the sed@tamarresponsé. For instance, the
Second Hardy Declaration explains the adequacy of the search as related dpetditdabse
portions of Plaintiff’'s request concerning Mr. Hage’s detainment at Dulleshtional Airport in
January 2003.” Second Hardy DecB7 n.13 Unlike discussed with respect to its last motion
for summary judgment, Defendant’'s narrowed search was noteghét 10f discussions with
Plaintiff or a questionablenterpretation of Plaintiff's requestgeSept. 20, 2017 Mem. Op. and
Order, ECF No. 16, at-8, but instead a natural outgrowth of gscondGlomar response.
Accordingly, in light of Defendant’s jiidied secondGlomarresponse, this was not too narrow of
a search.

2. Adequacy of the Search

Second, Plaintiff argues thefendant’s search specifically as related to the January 2003
Dulles Airport incident was inadequateBefore analyzing the adequacy of Defendant’s narrowed
search, the Court will explain the steps taken in conducting the se&thg to the January 2003

Dulles Airport incidenf In response to this Court's prior Order in this cadee t

® Plaintiff points to Defendant’s determination that 398 pages of the approximately 480qfag
material initially identified as potentially responsive to Plaintiff's requestewerfact non
responsive as evidence that its search was too narB8ee, e.g Pl.’'s Mem. at 8. However,
Defendant made clear in its reply that those 400 documents “were not subject ©Olfhe F
exemptions and the Glomar response.” Def.’s Reply at 4. In other words, it appétis tnitial
search returned results that Defentultimately determined were not responsive to Plaintiff's
request, which Defendant narrowed to encompass solely the January 200Dpdidgsncident

in light of its Glomar response. SeeSecond Hardy Decl. 8. Consequently, these pages,
accordingio Defendant, were not excluded because Defendant narrowed its search in thie mann
that Plaintiff seems to suggesiee, e.g.Pl.’s Mem. at 3 n.2.

" Defendant produced two pages of responsive material with redactions, which weraémieid
pursuanto FOIA Exemptions 3 and 7. Second Hardy Decd@i49;id. Ex. I. As Plaintiff does
not dispute that these specific redactions were justified under Exemptions 3 andaurtian€s
not consider the exemptiohsre.

8 Again, Defendant has neither confirmed nor denied the existence of any other recoedsiogn
Mr. Hage or otherwise responsive to Plaintiff's request. The search that Defeledanbes
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Record/Inform#on Dissemination Section (“RIDS”) conducted an index search in the Central
Records SystemSecond Hardy Decl. {1 37-3Befendant searched for Plaintiff's name, “Imad
Hage,” and “Imad E. Hage.1d. This included a “thregvay phonetic breakdown ofiis name.
Id.; id. at 20 n.14; Def.’s Reply at 4.

The Central Records System (“CRS”) “is an extensive system of records” thatesclud
numerous types of files, including investigative and personnel files, “cargoileé maintained by
the FBI.” Second Hardy Declf30. These documents span the entire FBI organization.
Because there is an “enormous amount of information contained in the CRS,” it iddifiitleae
manner which meets the FBI’s investigative needs and priorities” anthtloavs FBI personnel
to reasonably and adequately locate pertinent files.§ 32. There are two types of entries in the
general indices, which “comprise an index on a variety of subject mattensdimgl‘individuals,
organizations, events, or @hsubjects of investigative interestinain entries and reference
entries. Id. Main entries “pertaip] to records indexed to the main subject(s) of a file,” while
reference entries are records that “merely mention or referero@iadual, organization, or other
subject matter” that is contained in a main entdy. The search conducted here included “records
maintained in FBIHQ as well as all” field office&d. § 38.

In conducting a search of the CREPDS employed a specific application: the msal
Index (“UNI"), which is “the automated index of the CRS and provides all officelseoFBI a
centralized, electronic means of indexing pertinent investigative informatkeBl tdes for future
retrieval via index searchingld. § 35. UNI also searches prior automated indices, so that a search

employing it encompasses data that was indexed into prior automated systam4 @5, which

“relates only to those portions of Plaintiff's request concerning Mr. Hageasndetnt at Dulle
International Airport in January 2003.” Second Hardy Decl. § 37, n.13.
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it when UNI waimplemented.Id. As of the date of the Second Hardy Declaration, UNI consisted
of approximately 118.5 million searchable recorftk. Moreover, the search conducted by RIDS
was “a Sentinel index searchld. 138. Defendant’'s declaration explains that “Sentinel is the
FBI's next generation case management system” as oR@iid. Id. 136. Information from
Sentinel is replicated into ACS and thus builds on AGEK.It simply “provides another portal to
locate information within the vast CRS for FBI records generated on or afyet,J2012.” Id.
Since the Dulles Airport incident occurred in January 2003, Defendant expected thelbtet/
records would be found in CR&d. 1 39.

After the search was run, Defendant used information from Plaintiff's recpiestdnd
the attached news articles, including “the subject’s age and other identififormation,” to
identify potentially responsive recordsld. §38. Defendant therefore initially identified
“approximately 400 pages of potentially responsive mdtérld. But additional review revealed
that “only two (2) pages were responsive to Plaintiff's request,” which, plsie&d above,
Defendant had narrowed in light of its sec@ldmarresponse.d.

Based on Defendant’s submitted declarations, the Court finds that the searchembnduct
was sufficient. “The Court applies a ‘reasonableness’ test to deteth@nadequacy’ of search
methodology . . consistent with the congressional intent tiltthg scalen favor of disclosure.”
Campbell v. U.S. DépofJustice 164F.3d 20, 27 (D.C. Cir998)(internal citation omitted)An
agency “fulfills its obligations undefOIA if it can demonstrate beyond material doubt that its
search was reasonably calculated to uncover all relevant documémsiéntCoin Collectors
Guild v. U.S. Defi of State641F.3d 504, 514 (D.C. Cir. 201lipternal quotation marks omitted)
The agency may submit affidavits or declarations to explain the method and scapseaic¢h

and such affidavits or declarations arec@acled a presumption of good faith, which cannot be
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rebutted by purely speculative claims about the existence and discoverabilitgrodd@tuments.”
SafeCard Servs., Inc. v. SE@26F.2d 1197, 1200 (D.C. Cir. 1991) (internal quotation marks
omitted) However if the record “leaves substantial doubt as to the sufficiency of the search,
summary judgment for the agency is not propdirditt v. Dept of State897F.2d 540, 542 (D.C.

Cir. 1990).

Here, Defendant searched its most comprehensive recorngsnsyssing search terms
related to Mr. Hageand in particular numerous variations on his name. It then used additional
information from Plaintiff's submissions to determine whether records wesponsive to
Plaintiff's request. Its declaration asserts that it “conducted a search reasonably calculated to
locate records responsive to Imad Hage’s detainment at Dulles Intern&igat in January
2003.” Second Hardy Decl.3p. There is nothing to indicate that the declarations submitted by
Defendantwvere submitted in bad faith, and the Court therefore affords them the presumption of
good faith. SeeSafeCard Servs926F.2d at 1200 (explaining that agency declarations are
accorded a presumption of good fdittrelation totheadequacy o& search Plaintiff's primary
argument on why the search was inadequate is that Defendant improperly natsosesdch to
the Januarg003 Dulles Airport incident. However, as explained absee,supré&ection 11.B.1,
the Caurt has found that the narrowing of the search was appropriate in light of Defeiséantisl
Glomarresponse.

Plaintiff's secondary argument is that Defendant had a “duty to perforessey follow
up search actions” based on statements in the Newsasaek submitted by Plaintiff as evidence
in the last round of summary judgment briefin§eePl.’s Opp’n and Memat 8. Even if the
statements were made as Plaintiff alleges, however, he has failed to explaiefe@wlant’s

search as outlined in the Second Hardy Declaration would not include any docuetetats to
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these statements. The Declaration indicates that Defendant used information from this news
article to conduct the search. Second Hardy De®8; §eeDef.’s Reply at 4. Although Plaintiff
cites toKleinert v. Bureau of Land Managemeh82F. Supp. 3d 79 (D.D.C. 2015) in support of
his argument, that case is inapposite. The court there required additional informaaticitne
defendant because it provided insufficient information to determine whether tioh se@s
adequately conducted butdid not require additional follovup on any “leads,” like Plaintiff
claims. See idat 88. Even so, the declarations submitted here provide sufficient information to
determine that Defendant’'s search was adequitethermore, to the extent Plaintiff is again
challenging Defendant’s narrowing of the search in light of its se@lodhar response, his
argument is again futile.The Court is therefore unpersuadédtithere was bad faith or that
Defendant’s search was inadequate

3. In Camera Review | s Not Warranted

Third, Plaintiff questions Defendant’s determination that 398 pages of the apprlyimat
400 pages initially identified as responsive to Plainti€guestvere actually nonresponsiv&ee
Pl.’s Opp’n andMem. at 3 n.2jd. at 9. Plaintiff requests that the Court review these piages
camerato determine “if any of these additional records (beyond the two pages that wedeg@yovi
may also contain neaxempt information that is responsive to Plaintiff's FOIA RequeBl.”s
Opp’n and Mem. at 9; Pl.’s Reply at 4.

“FOIA provides district courts the option to conduct in camera review, but ‘it by aosne
compels the exercise of that optionl’arson 565F.3dat869 (internal citations omitted) (quoting

Juarez v. Deft of Justice 518F.3d 54, 60 (D.C. Cir. 2008)¥ee5 U.S.C. 8552(a)(4)(B). In

% Plaintiff does not claim that these statements constitute official acknowledgdraagtrecords.
SeePl.’s Opp’n and Mem. at 8-9. The Court therefore does not consider that argument here.
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camerareview is appropriate when such review is necessary for a district counhdke a
responsible de novo determination on the claims of exemptituatez 518F.3d at 60 (internal
guotation marks omitted):When the agncy meets its burden by means of affidavits, in camera
review is neither necessary nor appropriatédayden v. Nat Sec. Agency/Cent. Sec. Serv.
608F.2d 1381, 1387 (D.C. Cir. 1979But “affidavits will not suffice if the agencty claims are
conclusoy, merely reciting statutory standards, or if they are too vague or sweepd. “In
camera inspection is particularly a last resort in national security situatierthibkcase-a court
should not resort to it routinely on the theory thatit'thurt.” Larson 565 F.3d at 870 (internal
guotation marks and citations omittedjeview “may be particularly appropriate when either the
agency affidavits are insufficiently detailed to permit meaningful reviegxemption claims or
there is evidence dfad faith on the part of the agency, when the number of withheld documents
is relatively small, and when the dispute turns on the contents of the withheld documents, and not
the partiesinterpretations of those documentsSpirko v. U.S. Postal Send47 F.3d 992, 996
(D.C. Cir. 1998) (internal quotation marks omitted).

In camerareview is not warranted hereRlaintiff “points to no record evidence of bad
faith.” Mobley, 806 F.3cat588. Plaintiff suggests that the FBI's ultimate production of two pages
“is extremely questionable and suspect.” Pl.’s Reply at 4. That is not so, hpimehgint of
Defendant’s initial broad searching procedures outlined als@eesupresection 11.B.2;Second
HardyDecl. 1130-39, and considering its justified sec@ldmarresponse. Moreover, Plaintiff
does not even question here Defendant’s exemptdrgiestions Defendant’s determination that
records were not responsibased on the news articles and informatibat Plaintiff himself
provided. SeeSecond Hardy Decl. §8. And though Plaintiff claims otherwise, 398 pages of

material is not drelatively small’ amount Spirkg 147F.3d at 996. Lastly, as the Court has
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explained above that the agency declarations here described with sufficidribdgtestifications
for its search methodology, the Court finds timatamerareview would be inappropriate here.
SeeBoyd v. Criminal Div. of U.Dept of Justice 475 F.3d 381, 391 (D.C. Cir. 200@&ffirming
district court’s decision not to view documeimiscamerabecause party had noiémonstrated
that the agencies failed to provide sufficiently detailed affidavits, nereuffevidence of bad
faith”). Accordingly, the Court will not grant Plaintiff's request to review the natéyund to
be non-responsiviea camera
1. CONCLUSION

For the foregoing reasons, the Co@RANTS Defendants Renewed Motion for
Summary Judgment, ECF No. 20, ab&ENIES Plaintif's Renewed Motion for Summary
Judgment, ECF No. 22. In particular, the Court finds that based on both of Defsisdadmitted
declarations, Defendant met its adequate bealntigations and that Defend&msecondslomar
response was justified under FOIA Exemptions 1, 3, and 7(C).

An appropriate Order accompanies this Memorandum Opinion.

Date: September 18020 Is]
COLLEEN KOLLAR-KOTELLY
United States District Judge
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