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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AARP,
Plaintiff,

V. Civil Action No. 16-2113 (JDB)

UNITED STATESEQUAL
EMPLOYMENT OPPORTUNITY
COMMISSION,

Defendant.

MEMORANDUM OPINION

Presently bfore the Court is [48] AARB Rule 59(e) motion to alter or amertle
judgment in this caseOn August 22, 2017, this Couidund that EEOChad not providel a
reasoned explanation for its decisitm promulgateregulations undethe Ameicans wth
Disabilities Act (ADA) and Genetic Information Nondiscrimination Act (GINAhe Rules”)that
set particular incentive levels for providing certain medical data to beadbrovidersMem. Op.
[ECF No. 47] at 33.The Rules allowe@mployersponsored wellness plate offer employees
discounts of up to 30% of the cost of setfly health coverag®er divulgingcertainprivate medical
information or to impose penalties of up to 30% for not doing kh.at 4 see29 C.F.R. 88
1630.14d)(3), 1635.8(b)(2)(in{iii)) . The Court found that EEOGdiled to adequately explain its
decision to construe the term ‘voluntany’the ADA and GINA to permit the 30% incentive level
adopted in botlthe ADA rule and the GINA rule Mem. Op.at 33 However, in light ofthe
potential for disruption were the Court to vacate the challenged Rules middle of a plan year

the Court decided to remand without vacatur “for the present.&t 85—36.
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Now, “[tjo avoid manifest injustice AARP asksthat theCourt reconsider that decision
and either (1) vacate the Rulag# stay the mandate until January 1, 2018, or (2) issue an injunction
against enforcement of the Rules effective January 1, 2018. AARP’s Mem. of Law in Supp. of
Rule 59(e) Mot. to Alter or Amend the Court’'s Aug. 22, 2017 Order (“AARP Mot.”) [ECF No.
48-1] a 1. EEOC opposes the motion, arguing that a 2018 vacatur of the Rules would be too
disruptive for employerand employeesDef.’s Mem. in Opp’n to Pl.’s Rule 59(e) Mot. to Alter
or Amend Order (“Opp’n”) [ECF No. 49] at-2. EEOC has also imchted that it intends to issue
a final ruke in October 2019 that would be applicable, at the earliest, in 2021. Def.’s Status Report
[ECF No. 50]at 1 & n.1. In its reply brief, AARP raises another alternative: vacating the Rules
but applying the order of vacatur only to plans that begin at least six monththaftender is
issued. AARP’s Reply Supp. Rule 59(e) Mot. to Alter or Amend Order and Response to Def.’s
Status Rep(“Reply’) [ECF No. 52] at #8. Forthe reasonexplainedbelow, the Court will grant
AARP’s motion and vacate thehallengedportions of the ADA and GINA rulesHowever, to
avoid the potential for disruption, the Court will stay the mandate until January 1, 2019.

* * *
Motions to alter or amend a judgment under Federal Rule of Civil Procedure i89(e) |

within the discretion of the Court. Ciralsky v. CIA, 355 F.3d 661, 671 (D.C. Cir. 268dBlack

v. Tomlinson, 235 F.R.D. 532, 533 (D.D.C. 2006Ip] istrict courts have substantial discretion in
ruling on motions for reconsideratién. While “Rule 59(e) is not a vehicle to present a new legal

theory that was available prior to judgmérRatton Boggs LLP v. Chevron Corp., 683 F.3d 397,

403 (D.C. Cir. 2012), a Rule 58otion may be granted ifthere is an intervening change of
controlling law, the availability of new evidence, or the need to correct a clearoemprevent

manifest injusticé, Ciralsky, 355 F.3d at 671. There is no precise definition of what corestitut



“manifest injustice,”Piper v. U.S. Dep’ of Justice 312 F. Supp. 2d 17, 22 (D.D.C. 20043,

amendedMay 13, 2004), though the term obviously contemplates prejudice to the moving party.

TheCourt’'s remedial decision in thicasedoes not fall within the mine run of judgments
subject to Rule 59(e) motionFhis Court decided thissuewithout thoroughargument from the
parties. Neithersidediscussed the question of remedy irsiisnmary judgmerttriefs SeeMem.
Op. at 34. At oral argument, the Court asked each side wieCourtshould do if it determined
that EEOChadnot providel a sufficient explanatio for the Rulesbut neither party discussed its
position in much detailand neither addresséde legal framework used to determine whether
vacatur is proper.SeeTr. of Mot. Hearing [ECF No. 45] at 467-25 656-66:17 This is
thereforedifferent fromthe common situation in whicdmoving party seeks to make an argument
that it could have made previously on a legal question over which the parties alreaely spa
their briefing. SeeCiralsky, 355 F.3d at 673.

EEOC arguesthat AARP cannot assert manifest injustice nd&cause its summary
judgment motion did not request vacatdren it could have done so. Opp’n atBut there are

good reasons to reexamine the Court’s prior holding here. First, the Administrateelfe Act

! Both parties have treated the instant motion as properly brought untlenaFRule of Civil Procedure
59(e) ratherthanRule 54(b) It is notentirelyclearwhether Rule 5@)is, in fact, the correatehicle for this motion.
“Rule 54(b) operates while a case is still ongoing in district court andebafiy appealable final judgment has been
entered . . .Rule 59(e)jn contrast, is a motion for reconsideration that igifdaly afterthe district courts entry of
a final judgment.” Cobell v. Jewell802 F.3d 12, 19 (D.C. Cir. 2015 he order AARP seeks to amend remanded
the ADA and GINA rules back to EEOC for mtsideration. In this circuita district court order remanding a case
to an agency for significant further proceedings is not finBlueblo of Sandia v. Babbitt, 231 F.3d 878, 880 (D.C.
Cir. 2000)(citation omitted). AARP’s motion thereforemay be better thought of asrequesto revise a noifinal
judgment—which would invoke the Court'mherent equitable powers and RulgtB4-rather than aa motion to
alter afinal judgment under Rule 59(efee, e.gButler v. United Healthcare of Tentngc., No. 3:02CV-465, 2011
WL 3300674, at *1 (E.D. Tenn. Aug. 1, 201The bar forsuccessfuteconsideration is lower under Rule 54(b) than
under Rule 59(e)SeeScahill v. District of ColumbiaNo. CV 162076 (JDB), 2017 WL 6333972, at *2 (D.D.C. Dec
11, 2017)(“Unlike Rule 59(e), whictsets a high threshold for parties to raise a new argumethtefdirst time after
judgment,. . . Rule 54(b)5 approach . .can bemore flexible, reflecting the inherent power of the rendering district
court to afford such relief from interlocutojudgments as justice requires . ” (citations and internal quotation
marks omitted) However, the Court need not determine which Federal Rule governs éeaasdt finds that
AARP can meetven the more stringestandards of Rule 59(e).
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itself contemplates vacatur as the usual remgbgn an agencyails to provide a reasoned
explanation for its regulations. 5 U.S.C. § 706(39)(A’he reviewing courshall. . . hold unlawful

and set asidagency action, findings, and conclusions found to be . . . arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law (emphases added)And while

the courts do not always vacate in such circumstances, vacatur is “normaitg[cBddgu Mem.

Op. at 3334 (quoting Advocates for Highway & Auto Safety v. Fed. Motor Carrier $af@in.,

429 F.3d 1136, 1151 (D.C. Cir. 2008eAm. Bioscience, Inc. v. Thompson, 269 F.3d 1077,

1084 (D.C. Cir. 2001) As AARP has astkdthe Court from the start to “[v]acate 29 C.F.R. 88
1630.14(d)(3) and 1635.8(b)(2)(iii),” Compl. [ECF No. 1] at&7¢d asAARP claims that remand
without vacatur would continue the current harmtsomembers while EEOC formulates new
rules,seeAARP Mot. at 64, AARP’srequesteserves serious consideration.

Second, AARP’s Rule 59 motidmas allowedboth parties to aitheir positions orthe
remedial question, thereby helping the Court to make a fully informed decisideed,agency

vacaturdeterminationgre unusually welsuited to posjudgmentbriefing. SeeComcast Corp. v.

FCC 579 F.3d 1, 11 (D.C. Cir. 2009) (Randolph, J., comeg) (“The briefs of the parties rarely
discuss what remedy the court should impose if the agency loses. This is undelstdhdzay

be impossible for petitioners, agencies, or intervenonsticpate exactly how the cousttlecision
will come out. . . . The upshot is that remaiwhly decisions are being made without sufficient

information. . ..”” ( citation omitted); see als@tanding Rock Sioux Tribe v. U.S. Army Corps of

Engineers 255 F. Supp. 3d 101, 1448 (D.D.C. 2017)(ordering parties to file pogtidgment
briefs on whether to vacate because summary judgment briefing barely discss&sd.
And third, the Court’sinitial opinion made clear thaits remedial decisioncould be

reexamined as circumstances evolved.he Court was particularly concerned about the



“potentially widespread disruption and confusion” that could be caused by vattaifRules in
the middle of the 2017 plan year, whemployers and employees alike had been relying on the
Rules for eight months. Mem. Op. at 3But it provided the parties with numerous signals that
the decision noto vacate was subject to change: the opinion stidtaddisruption concerns
“currently” outweighed the agency's deficiencies in reasoning, that vacatwld be
“inappropriate at this time,” that the Court assumed the agency could come up withaseim r
a timely mannet,and that the Court would remand without vacatur “for the preséetdt 35-
36. In light of the parties’ briefing, therefore, the Court will take a second taeknadies

“The decisia whether to vacate depends on [1] ‘the seriousness of thesodeéiciencies
(and thus the extent of doubt whether the agency chose correctly)2janide disruptive

consequences of an interimacigethat may itself be changed.’ Allied-Signal, Inc.v. U.S.

Nuclear RegComm™, 988 F.2d 146, 1561 (D.C. Cir. 1993) In its prior opinion, the Court

determined thavacating the Rules would punish the employers and employees who relied on
them, and that the disruption vacatur would thereby cause outweighegktigy’'s serious failure
of reasoning. Mem. Op. 385. AARP argues that the calculus is differdat 2018—that
stakeholders will easily be able to adjust to a vacatur that takesrefiegtar. AARP Mot. at 9-
10;Reply at 46. It therefore requests vacatur effective January 1, 2018. AARP Mot. at 1.
Thisrequestvould have beeproblematiceven had AARRttempted to expedite the initial
summary judgment briefing or asked the Court to conduct the Rule 59 proceedings on dacexpedi
basis. There is significant evidence in the record that employers need to knowuthtorgg
incentive structure for thllowing year by June or Julyat the latestin order to have enough
time to design their wellness planSeeOpp’n at 25, AR 2576(Commonwealth of Ky, 2863

(ERISA Indust. Comm.)3379(Alston & Bird LLP), 3415-16Nat’l Bus. Grp. on Health)3485



(Chanber of Commerce of U.S.B559 (Coll. & Univ. Profl Ass’'n for Human Re}. 3649
(Epstein, Becker & Greenj202(Socy for HumanRes. Mgmt.) Any order vacating the Rules
thereforewould have had to come several months prior to the Court’s August 22 decision in order
to avoid nationwide disruption. AARP’s assertions to the contratyithstandingseeAARP

Mot. at 4-6, the Court cannot simphBssume that employers will be able to adjust their wellness
plans on the fly, or that employees will be abledpe witha shift in their healthcare plans on
such short noticeThe Commission is in a better position than the court to assess the disruptive

effect of vacating the Rulg],” Chamber of Commerae SEC, 443 F.3d 890, 909 (D.C. Cir. 2006)

and it is ckar from theecordthat vacatur is not a realistic option for early 2018.
Moving further into the future, however, the balancing test begins taeWidird vacatur.
Courts in this circuit have not hesitated to vacate a rule when the agency has not responded to

empirical data or to an argument inconsistent with its concltisiBomcast Corp., 579 F.2d 8.

Here, EEOC failed to take into account statutang otherconcerns with its decision to set
incentive levels at 30%SeeMem. Op. at 33 (Neither the final rules nor the administrative record
contain any concrete data, studies, or analysis that would support any pariwenéve level as
the threshold past which an incentive becomes involuntary in violation of the ADA and(zINA
This despiteaumerousomments pointing out EEOC’s lack of reasorangcondemning the 30%
incentive level as coercivesSeeid. at 22, 25-2632. As the Courhasnoted EEOC'’s ‘1ack of a
reasoned explanation is a serious failirld. at 34 The firstAllied Signal prong thus suggests
that vacéur is the proper remedy here

Meanwhile, the concerns about disruption eitionagainst vacatur in the near future
disappear over timeNearly all of EEOC’s arguments against AARP’s motion revolve around the

harm that employers and employees would face if the Court were to vacate thedtkebefore



the 2018 wellness plans come into effe€eeOpp’'n at 28. But wnlike with 2018 plans, for

which “[tlhe egg has been scramble8ugar Cane GrowefSo-op. of Fla.v. Veneman289 F.3d

89, 97 (D.C. Cir. 2002), there is plenty of time for employers to develop their 2019 welkess pl
with knowledge that the Rules have been vacaElOC has suggested that businesses need six
months’ lead time tadjust to a change in the regulatory scheme, Opp’n at 3; the longest lead time
for which any commenter asked during EEOC’s netindcomment process was twelve months
seeAR 3415-16 (Nat'l Bus. Grp. on Healthg559 (Coll. & Univ. Prof’l Ass’n for HumaiRes.)

Thus, vacating as of January 1, 2019 would appear to avoslastantial disruptive effect.

Moreover, the second\llied—Signalfactor is weighty only insofar as the agency may be

able to rehabilitate its rationale for the regulatio@onmcast Corp.579 F.3cat 9. It is far from
clear that EEOC will view a 30% incentive level as sufficiently voluntgogn reexamination of
the evidence presented to it. That “the agency’s decision may very well berdifiarremand,”
Mem. Op. at 34djtation omitteq, further reduceghe significanceof the disruption prong of the
vacatur testAnd, since AARP’s members could be pressbretheir employerso give up pivate
medical data as long as the current Rules remain in place, AARP can csadblprejudice from

a decision to reand without vacatur. Given this prejudicadahat the balance of the equities
weighs in favor of vacatur in 2019, it would constitute manifest injustice to keep thgiRplace

beyond 2018.

2 The Court’s determination that the balance of the equities axamatur as of January 2019 differs
somewhat fronrAARP’s alternative proposal, whiatells for applying the Court’s decision to any plans “that begin
six months or more after” the Court issues its opinion. Reply&t Mowever, as noted above, there are indications
in the record that some employers may need as long as twelwbstioncomply with a new regulatory regime.
Additionally, some wellness plans do not follow the calendar year;dingva year’s notice ensures that no employer
will have its current plan disrupted, and will give all employers at e@®ie lead time to adjulir the 2019 plan
year. And, as discussed below, waiting to vacate until January 2019 give€ BEit@e time to come up with new
interim or permanent rulesThus, a vacatur decision that takes effstlyin 2019 wouldbest balance the need to
protect employes’ privacy with the need to avoid disruptingalthcare plans nationwide. In the Ctaiiew, sich
a decision ultimately does not conflict with AARP’s request to &san order of vacatur effectivas soon as
practicableafter Januaryn 2018” Reply at 8.



It is also noteworththat, since the Court issued its August 22 deci&&0)C hagprovided
newinformationregarding its rulemaking timelineSeeDef.’s Status Repost 1 &n.1. Though
AARP did not provide (and could not have providéual information in its initial Rule 59 motion,
the informationis properly before the Court as the Cocwnhsiders AARP’s motionAccording
to EEOC, the agency does not intend to issue a notice of proposed rulemaking until August 2018,
and does not plan to issue a final rule until October 20d.%at 1. Thus, EEOC addsecause of
the time required for employers to come into compliance pamyfinal rule “likely would not be
applicable until the beginning of 20211d. at 1 n.1. EEOC also hints that the process could take
even longer as it starts to look into the substance of the issues involved and as newsnominee
eventually join the Commissiord. at 1-2.2 If left to its own devices, then, EEOC will not have
a newrule ready to take effect fawver three years-not what the Court envisioned when it
assumed that the Commission could addressritss“in a timely mannet Mem. Op. at 36.This
new evidencdears on the vacatur questi@ndit provides anothestrong reason to reconsider

the Court’s original remedial decisiorseeCiralsky, 355 F.3d at 671nt’| Union, United Mine

Workers of Am. v. Fed. Mine Safety & Health Admin., 920 F.2d 960, 967 (D.C. Cir. {9803

court would reconsider vacating the order, however, upon a showing that the Assisterarpe
was not proceeding with reasonable diligence on rerfjand
* * *
For these reasons, the Cowill grant AARP’s motion to alter or amend the judgment, and
will vacate the challenged incentive portionstioé ADA and GINA rules, 29 C.F.RSections

1630.14(d)(3)and 1635.8(b)(2)(iil). However, the Court will exercise its discretion to stay the

3 The two nominees EEOKRas mentioned have yet to have a final confirmation vote schedulethagrioe
subject to further hearings. See PN 724, Janet Dhillgn Equal Employment Opportunity Commission,
https://www.congress.gov/nomination/115tbngress/724 PN 83, Daniel M. Gade, Equal Employment
Opportunity Commission, https://www.congress/fgomination/115thkcongress/859
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effective dateof its vacatur ordeuntil January 1, 2019SeeFriends of Earth, Inc. v. EPA, 446

F.3d 140, 148 (D.C. Cir. 200@tating that “[t]he district court retains some remedial discrétion

to stay an order of vacaturBecausdhe Court issued its summary judgment decision in August
2017, EEOC willthushave hada total ofover sixteen months to come up with interim or new
permanent rules by the time the vacatur takes plae Court will also hold EEOC tts intended
deadline of August 2018 for the issuance of a notice of proposed rulem&eae@ef.’s Status
Report at 1. But an agencyprocess that will not generate applicable rules until 2021 is
unacceptable.Therefore, EEOC is strongly encouraged to move up its deadline for issuing the
notice of proposed rulemakingndto engage in any other measunesessaryto ensure thats

new rules came appliedvell before the current estimate of sometime in 20@keparate order

has been issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: December 202017




