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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CENTER FOR LAW AND
JUSTICE
Plaintiff,
V- Civil Action No. 16-218§TJK)
UNITED STATES DEPARTMENT OF
JUSTICE

Defendant

MEMORANDUM OPINION AND ORDER

Plaintiff American Center for Law and Justice (“ACLJ") has requested retmms
Defendant Department of Justice (“DOJ”) under the Freedom of InformatiofiFABtA”), 5
U.S.C. 8§ 552. The recoraslate to alune 2016neeting between thefittorney General Loretta
Lynch andformerPresidenBill Clinton that occurred on boaash airplangn Arizona. The
parties have crogmovedfor summary judgment. After initially agreeing to lirttie scope of
theinstant motions tdhe issue of DOJ’s withholdings of certain material under FOIA’s
exemptions, ACLJ now also argubsit DOJ failed to conduct an adequate search. DOJ argues
thatboth its search and its withholdinggre proper

For the reasons explained bel@®©J’s motionfor summary judgmemill be granted

in part and denied in part, and ACL&®ssmotion will be denied. DOJ shall make a
supplemental submission and renewed motion as set forth below by October 9, 2018. ACLJ
shall file any responsand crossnotionby October 3, 2018.

I. Factual and Procedural Background

According to the complaint, on June 27, 20tbénAttorney General Lynch anfidrmer

President Clinton met aboard a parked airplane at Sky Harbor Internatiopait Air Phoenix,
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Arizona(the “airplane meeting’) SeeECF No. 1 (“Compl.”) § 7 President Clinton’s wife
Hillary Clinton, thena candidate for Resident wasconnected t@n ongoing DOJ investigation
at the time. SeeECF No. 23"“Pl.’s Br.”) at 2. Given tha context the airplananeetingquickly
became the subject significant press attentiorSee idat 1611.

On July 15, 2016ACLJ filed a FOIA requeswith DOJ that soughtarious categories of
documents relating to trerplanemeeting SeeECF No. 221 (“Brinkmann Decl.”) 18 & Ex.

A. On November 2, 2016, having not yet received any response from DOJ, ACLJ filed the
instant action. Compl. On November 18, 2016, DOJ@awladged receipt of theOIA request
Brinkmann Decl. § 5 & Ex. B. In July and August 2017, DOJ made two productions totaling
413 pageso ACLJ. Sedd. 1167 & Exs. CD. The productions includegtdactions that DOJ
made pursuant to FOIA Exemptions 5, 6, and 7&e id. DOJinformedACLJ that in its

view, these productions satisfied its obligations under FQdAY 7 & Ex. D.

The parties met and conferred to discuss the productions. ECF No. 20 (“9/27/17 Status
Report”) 4. During the meeandconfer process, ACLJ identified several concerns about
DOJ’s withholdings.See idf 5. In response, DOJ revised the redactions it had made to two
documents.ld. T 6. ACLJ informedDOJ that it continued to dispute DOJ’s invocation of the
deliberativeprocesgrivilegeunder Exemption 5 for certain documents, and thate
generally it continued tahallengeDOJ’s compliance with FOIA's segregabilitgquirementor
the withholdings under Exemption SeeECF No. 23-1 (“Southerland Decl.”) { 3; ECF No. 23-
3 (email between counstdr the partiek

On September 27, 2017, the parties filed a joint status reposethiairth an agreedpon
plan for further proceedings in the case. 9/27/17 Status Report. The report explaitied tha

parties had “determined that motions practice will be necessary to resoluéfRlagmaining



objections to Defendant’s withholdingsld. § 7. The parties proposed a briefing schedule for
motions for summary judgment, whittie Court adopted by minute ondeSee id. Minute
Order of October 12, 2017.

The parties then filed the instant moscend related briefing. ECF N21; ECF No. 21-
1 (“Def.’s Br.”); Pl.’s Br, ECF No. 25 (“Def.’s Reply”); ECF No. 27 (“Pl.’s Reply”)n its
opening brief, DOJ sought only to suppibr redactios made to 11 documents, which it
understood to be the only documents still in dispief.’s Br. at 2 &.1. In its cross-motion,
ACLJ sought to broaden the dispute in two respects. First, it explained thaialdOJ
misintepreted the scope of its objections to DOJ’s withholdings, which encoetpastsonly
DOJ’s Exemption 5 redactions in the 11 documents but misce generallywwhether DOJ had
adequatelgegregatedfactualinformation” in dl redacted documentsPl.’s Br. at5 n.1.
Seconddespite the parties’ earlier agreement that only DOJ’s redactions wengeafSkJ
argued that DOJ’s search was inadequate, as Wekt11-12. ACLJ explained that, since the
9/27/17 Status Report, it had received a document from another agency thavédbeliz]
should have produced in response to the FOIA requestn its reply, DOJ provided additional
information about its search termsd withholdings SeeDef.’s Reply ECF No. 25-1 (“Second
Brinkmann Decl.”); ECF No. 22-(“Def.’s Ex. A”").

I1. Legal Standard

Under Federal Rule of Civil Procedus®, a court must grant summary judgment “if the
movant shows that there is no genuine dispat® any material fact and the movant is entitled
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “Summary judgment is aptetgpria
granted when, viewing the evidence in the light most favorable to the non-movants amdj drawi

all reasonable inferences accordingly, no reasonable jury could reach a vetttkat fiavor.”



Lopez v. Council on Am.-Islamic Relations Action Network, 86 F.3d 492, 496 (D.C.
Cir. 2016).

“[T]he vastmajority of FOIA casescan be resolvedon summaryjudgment . . . .”
Braytonv. Officeof U.S. TradeRep, 641F.3d521, 527(D.C. Cir. 2011). Congress enacted
FOIA in 1966 to “pierce the veil of administrative secrecy and to open agenay tthe light
of public scrutiny.” Morley v. CIA 508 F.3d 1108, 1114 (D.C. Cir. 2007) (quoti»gp’t of Air
Force v. Rose425 U.S. 352, 361 (1976)). “FOIA ‘mandates that an agency disclose records on
request, unless they fall within one of nine exemptionEPIC v. DHS 777 F.3d 518, 522
(D.C. Cir.2015) (quotingMilner v. Dep’t of Navy562 U.S. 562, 565 (2011)).

In FOIA cases, “to obtain summary judgment the agency must show that it maole a g
faith effort to conduct a search for the requested records, using methods whielreasdmably
expected to produce the information requestéddbley v. CIA806 F.3d 68, 580 (D.C. Cir.
2015) (quotingDglesby v. U.S. Dep’'t of Arm920 F.2d 57, 68 (D.C. Cir. 1990)). “The court
may rely on a ‘reasonably detailed affidavit, setting forth the search &nthe type of search
performed, and averring that all files lilggb contain responsive materials (if such records exist)
were searched.”ld. at 58081 (quotingOglesby 920 F.2d at 68). “The court applies a
‘reasonableness’ test to determine the ‘adequacy’ of a search methodolwggtent with
congressional intd tilting the scale in favor of disclosure...” Morley, 508 F.3d at 1114
(quotingCampbell v. DOJ164 F.3d 20, 27 (D.C. Cir. 1998)).

In addition, if the agency has invoked any of FOIA’'s exemptions, the “burden is on the
agency to justify withholding the requested documents, and the FOIA directd dstiits to
determinade novowhether non-disclosure was permissibl&PIC, 777 F.3d at 522. “Summary

judgment is warranted on the basis of agency affidavits when the affidavitbdd¢ke



justifications for nondisclosure with reasonably specific detail, demonstrate thataitmeation
withheld logically falls within the claimed exemption, and are not controvertedttogr

contrary evidence in the record nor by evidence of agency bad fadsbn v. Dep’t of Staje
565 F.3d 857, 862 (D.C. Cir. 2009) (quotidgler v. Casey 730 F.2d 773, 776 (D.C. Cir.
1984)). That is, the agency must provide a “logical” or “plausible” justificaboihie
exemption.ld. (quotingWolf v. CIA 473 F.3d 370, 375 (D.C. Cir. 2007)). The agency cannot
rely on “conclusory and generalized allegations of exemptiokafley, 508 F.3d at 1115
(quotingFounding Church of Scientology of Wash., D.C., Inc. v.,NM3%8 F.2d 824, 830 (D.C.
Cir. 1979)).

FOIA further requies that “[a]ny reasonably segregable portion of a record shall be
provided to any person requesting such record after deletion of the portions whegbrap.”
5 U.S.C. § 552(b). Before approving the government’s withholdings, the court has an
affirmative duty to ensure thahe segregabilityequirement is satisfied, even if it must dossa
sponte See Morley508 F.3d at 1123.

III. Analysis

For the reasons explained below, the Court will grant DOJ’s motion for summary
judgment except as it relates wotparticular documents. The Court will order DOJ to provide
supplemental information justifying tliedactions in thosevo documents. ACLJ’s motion will
be denied.

A. The Adequacy ofDOJ’s Search

ACLJ argues that DOJ’s search was inadézjo@cause the searéled to turn up a
responsive document that subsequently came into ACLJ’s possession via anothezdt@sA r
SeePl.’s Br. at 11-12. And ACLJ’s reply adds two additional grouindshis argumentthat

DOJ(1) used search terms that were taunited,and (3 improperly narrowed the time frame of



certain searchesSeePl.’s Reply at 8. The Court concludes, however,ttA&LLJ waived its
right to challenge the adequacy of DOJ’s seardhe 9/27/17 Status Report.

Parties may either forfeit or waive their rights during the course oftldiga
“[FJorfeiture is the failure to make the timely assertion of a right[;] waivéresntentional
relinquishment or abandonment of a known rightdmer v. Neighborhood Hous. Servs. of
Chi.,, 138 S. Ct. 13, 17 n.1 (2017) (alterations in original) (qudtinied States v. Olan®07
U.S. 725, 733 (1993)) (internal quotation marks omittédyhether a particular right is
waivable; whether thpvaiving party] must participate personally in the waiver; wietcertain
procedures are required for waiver; and whethefpgaey’s] choice must be particularly
informed or voluntary, all depend on the right at stakelano, 507 U.S. at 733. In some
contexts, waiver is possible only if accompanied by extensive procedural iprmgestsuring
that it is knowing and voluntary. That is true, for example, when a criminal defendase w
liberty is at stake, waives important constitutional rightscivil casesjmportant constitutional
rightsmay be waived beferthe parties ever step foot in court, althotiggre must be clear
evidence that thevaiver wasknowing, voluntary, andhtelligent SeeFuentes v. Shevid07
U.S. 67, 94-96 (1972P.H. Overmyer Co. v. Frick Co405 U.S. 174, 185-87 (1972).

But once the parties have appeaired civil matter, theyoutinely agree to narrow the
issuedn dispute or to give up important procedural rightdhey cauld not civil litigation
would not serve its purpose aoffering a “just, speedy, and inexpensive determination of every
action” Fed. R. Civ. P. 1. Accordingly, the Federal Rules of Civil Procedure require amurts t
hold pretrial conferences at which the parties, under the court’s supervididifiormulat[e]
and simplify[] the issues.” Fed. R. Civ. P. 16(c)(2)(A¥hen the parties make representations

at a conferencabout which issues remain outstanding, they may fairly be held todredse



representationsSeeGenereux v. Raytheon C@54 F.3d 51, 57-59 (1st Cir. 2014)he rules
also albw the parties to give up importgmoceduratightsorally or inwriting. For example,
the Seventimendment right to a juririal may be waived inraoral orwritten stipulation See
Fed. R. Civ. P. 39(&)). Indeed]itigants can at any time dismiss a civil actiants entirety,
with prejudice, simply by signing and filing a joint stipulation to that effect. Fe@h\RP.
41(a)(1)(AXii).

These considerations compel the conclusion that, where sophisticatedtpatie3IA
casehave agreed to narrow the issues wristen status repartheygenerallymaybe held to
their agreement under traditional waiver principl€siven the volume of FOIA litigation in this
District, and the fact that FOIA plaintiffs locatenywhere in the country may file hesegb
U.S.C. 8§ 552(a)(4)(B), written status reports often play the same role in [ES&& as pretrial
conferences do in other civil litigation. Jasta partynayagree taharrow the case during a
pretrialconferenceseeGenereux754 F.3d at 57-5% FOIA plaintiff mayagree tado soin a
written status reportHaving voluntarily narrowed the case to a set of agreed-upon issues, the
plaintiff may be said to hawsaived the others

Holding parties to sutagreements is also consistent with FOIA its@l$. Judge
McFadderpersuasively explained in a recent opinion, FOIA’s text contemplates thatffdaint
will narrow the scope of their requesBeFraia v. CIA 311 F. Supp. 3d 42, 47-48 (D.D.C.
2018). Thus, when a plaintiff narrows his FOIA request in a joint status report, itexigreeny
broader request set forth in the plaintiff's complailek; see alsdasilman v. DHS 32 F. Supp. 3d
1, 22-24 (D.D.C 2014) (holding parties to narrowing of request in joint status report and
subsequent orderPeople for Am. Way Found. v. DQIb1 F. Supp. 2d 6, 11-12 (D.D.C. 2006)

(holding plaintiff may narrow request even without defendant’s agreenteimjlarly, where



a plaintiff agrees in a joint status repoot to challenge the adequacy of the government’s
search, she effectively narrows her request to cover only the documeraséehengent has
already located.

Here,ACLJ waivedthe adequacy issuiy voluntarily agreeingin the 9/27/17 ttus
Report, to narrow the scope of ttese As ACLJ (a sophisticatelitigant) no doubt
understandg;OIA case®ftenturn on twoissuesthe adequacy of the government’s search, and
the proprietyof the government’s withholding of responsimaterial The9/27/17 Status
Report—which ACLJ’s counsel signed electronically and uploaded to the Courti®eiec
filing system on behalf of both parties—could hatve beerlearer thatby agreement of the
parties,only the second issue remained in dispute. The purpose aathe eport was “to
propose an agreed-upon briefing schedule to adtresemaining unresolved issue®/27/17
Status Reporat 1(emphasis added)t explained thathe parties had conferred “in an attempt to
address and, if possible, resobrgy remaining issuesith regards to Plaintiff's FOIA request
namely certain “objectionable withholdings” ACLJ had identifiédl. § 4 (emphasis added)

The reporturtherexplainecthat, after reaching an impasgsbe partiehhad“determined that
motions practicgwould] be necessanyp resolve Plaintiff's remaining objections to Defendant’s
withholdings” 1d. 7 (emphasis added). On the basis of the status report, the Court atiepted
parties’ proposedbriefing schedule by nmute order dated October 12, 2017. The report and
subsequent ordéius left the parties artle Court in agreemepinthe status of the casine
parties had resolved any dispute overatequacy of the seareimdwould litigate the only
remainingissues ¢oncerning the validity of DOJ’s withholdings) in the forthcoming summary

judgment motions. In short, lagreeing to limit the Court’s involvementdeciding the parties’



dispute about DOJ’s withholding8CLJ knowingly and voluntarily waivedll otherissuest
might reasonably have anticipatéacluding anychallengeo theadequacy of DOJ’s search.

Even where a waiver is knowing and voluntary, cowits sometimeslecline to enforce
the waivemwhere it would be unjust to do so. For example, when a criminal defendant has
waived his right to appeal, courts will not enforce the waiver if there islarable claim” of
“ineffective assistance of counsel,” or ibeocedurakentencing error “results in a miscarriage of
justice.” United States v. Adams80 F.3d 1182, 1183 (D.C. Cir. 2015) (quotuhgited States v.
Guillen, 561 F.3d 527, 530-31 (D.C. Cir. 2009gimilarly, wherethepartiesto a civil action
have narrowethe issuedn afinal pretrial orderjt maynonethelesbe modified to prevent
“manifest injustice.” Harper v. Albert 400 F.3d 1052, 1063 (7th Cir. 2005) (quoting Fed. R.
Civ. P. 16(e)). Another judge in this District Heed that, at a minimum, a showing of good
cause is required to reintroduce an issia¢ tlas been explicitly waived FOIA litigation.
Shapiro v. DOJNo. 13-555 (RDM), 2016 WL 3023980, at *6-7 (D.D.C. May 25, 20346é¢;
alsoFed. R. Civ. P. 16(b)(4) (providing for modification of scheduling order “only for good
causeand with the judge’s consent”).

ACLJ claims to have abandongd agreementmemorialized in the 9/27/17 Status
Report, that the adequacy of DOJ’s search was not in dispo#ise it subsequenthceived
from another agency, a single responsive document that DOJ had not pra8eesdutherland
Decl. M 5-7. Until that time, it claims, it had “no reason to belietl@dtDOJ’s search was
inadequateld. T 4. The Courtfinds this an unpsuasive basis to let AClekcapdrom its
agreementAdequacy of the government’s search is a potential issue in every FOIAAAES.
had every opportunity to discuB®©Js searchmethodologywith DOJduring themeetand

confer processAnd dter meeting and conferring, ACLJ represented that it was not challenging



DOJ’s search Moreover, there is no suggestioerethat DOJprocured ACLJ’s agreemehy
misinformingACLJ about the scope of itearch.In this context, lte factthat DOJ failed to
produceone particularesponsive documeitt immaterial Indeedijt is well established that

such failures do not render the government’s search unreasoBaielee.glturralde v.
Comptroller of Currency315 F.3d 311, 315 (D.C. Cir. 2003). (Andaat, but for a technical
glitch, DOJ’s searctermswould have uncoverethatdocument.SeeDef.’'s Replyat 1213.)
Thus, there is nothing unjust about hoACLJ to its prior agreement and finding that it has
waived its challenge to the adequacy of DOJ’s seamhis there good cause for allowing ACLJ
to reintroduce the issue.

B. DOJ’'s Withholdings

ACLJ hasmade three challenges to DOJ’s withholdings under ExempttoRist,
ACLJ asserts that DOJ has improperly failed to provistaaghnindex to the CourtSeePl.’s
Br. at 46; Pl.’s Reply at 24. SecondACLJ asserts that DOJ has made improper redactions
under Exemption 5 in 11 specified documer@gePl.’s Br. at6-11; Pl.'s Reply a#-6. Third,
ACLJ asserts that DOJ’s redactions under Exemption 5 (apparently inctedexgionsn the
11 specifieddocuments and other documents that neither party has submitted to the Court)
generally fail tocomply with FOIA'’s segregability requirement because DOJ has withheld
“factual” material not protected by the deliberatpr®cess privilegeSeePl.’s Br. at 5 n.1;

Southerland Decl. T 3; Pl.’s Reply at 6-Bne Court will address eaengument in turn.

1 n the 9/27/17 Status Report, the parties suggested that withholdings under Exemptibh 6 mig
also be at issueSee9d/27/17 Status Report 1 3-4. Accordingly, DOJ introduced a declaration
supporting the redactions under Exemption 6 in the one document it understood ACLJ to have
challenged on this ground&seeECF No. 22-2 (Declaration of David M. Hardy). the faceof

this evidence, ACLJ has abandoned its challenge to Exempti8ad=CF No. 23-5 { 8In

light of DOJ’s uncontroverted declaration, it is entitled to summary judgmentemyiion 6.

10



1. Vaughn Index

DOJ has not provided\daughnindex to the Courih thisaction In cases involving the
deliberativeprocess privilege, courts in thisdirict oftenrequire avaughnindex containing
severakey pieces of informatiofior eachdocument in disputé (1) what deliberative process is
involved, (2) the role played by the documents in issue in the course of that process,land (3) t
nature of the decisionmaking authority vested in the office or person issuing the disputed
documents, and the positions in the chain of command of the parties to the docu@gntsr’
Biological Diversity v. EPA279 F. Supp. 3d 121, 147 (D.D.C. 20tidjernal citations,
guotation marks, and alterations omitted). Contrary to ACLJ’s argumemisyén the
law does not inflexibly require \daughnindexin every FOIA caseAs the D.C. Circuit
has explained:

[W]e focus on the functions of théaughnindex, not the length of

the document descriptions, as the touchstone of our analysis.
Indeed, an agency may even submit other measures in combination
with or in lieu of the index itself. Among other things, the agency
may submit supporting affidavits or saakcamerareview of

some or all of the documents “so long as they give the reviewing
court a reasonable basis to evaluate the claim of privile§yey’
measure will adequately aid a court if it “provide[s] a relatively
detailed justification, specifically iddfites] the reasons why a

particular exemption is relevant and correlat[es] those claims with
the particular part of a withheld document to which they apply.”

Judicial Watch, Inc. v. FDA49 F.3d 141, 146 (D.C. Cir. 200@)terations except firstjn
original) (citations omittedjquotingGallant v. NLRB 26 F.3d 168, 173 (D.C. Cir. 1994jead
Data Cent., Inc. v. U.S. Dep’t of Air Force66 F.2d 242, 251 (D.Cir. 1977)).

In this case, DOJ has suppattits invocation of Exemption 5 in other ways. It has
provided a declaration describing the categories of information it has withheld Calisl lasis
for asserting the deliberatigrocess privilege over eachtegory Brinkmann Decl. Y 13-17.

It has also, in a supplemental declaration, identified the control number of each document

11



produced to ACLJ with redactions, broken down by category. Second Brinkmann Decl. { 31.
Finally, DOJ has filed on the record copies of the 11 specific documents ACLatlanged,
with the redactions applied. DsfEx. A2

The Court concludes that, with two exceptions noted below, DOJ has prauvifiec:nt
information toevaluatdts invocation ofthe deliberativeprocess privilege. Therefore, the Court
will not require DOJ tsubmita Vaughnindex.

2. SpecificDocuments in Dispute

The parties have introduced a set of 11 documents with disputed withholdings under
Exemption 5. Def.’s Ex. A. In each case, DOJ has redacted information under theatiedibe
process privilege, on the ground that the documentsiodd@J officials discussions about
how to handle press inquiries about #planemeeting SeeBrinkmann Decl. I 13.

“The deliberative process privilege protects agency documents that are lolatigpomal
and deliberative."Judicial Watch 449 F.3d at 151A document is “predecisional if ‘it was
generated before the adoption of an agency policy’ and deliberative iféttethe giveand
take of the consultative processld. (quotingCoastal States Gas Corp. v. Dep’t of Energl/7
F.2d 854, 866 (D.C. Cir. 1980 The purpose of the rule is “to encourage ‘honest and frank
communication within the agency’ without fear of public disclosutd.”(quotingCoastal

States Gas617 F.2d at 866). While the D.C. Circuit does not appear to have addressed the

2 ACLJ accuses DOJ of omitting a “crucial documentits submissio to the Court. Pl.’s

Reply at 5. The Court considers this a serious accusation asaddrafully compared DOJ’s
version of the documents in dispute, attached as Exhibit A to its Eglys Ex.A, with

ACLJ’s version, attached as Exhibit A to its cross-motion, ECF No.(@2Bt2s Ex. A”). ACLJ
attaches only two documents that DOJ does not. The first is an email that cokadtioms
under Exemption 6, but not under ExemptiorSge idat 22. It is unsurprising that DOJ did not
provide this document: as already mentioned, ACLJ has abandoned its challengaptidixé

in the face of a declaration clearly supportingSee supranote 1. The second document is an
emailthat does not contain any redactions whatsoeSeePl.’s Ex. A at 23. Thus, ACLJ’s own
submission does not bear out the accusation it has made.

12



application of this privilege to public-relations issues,dherwhelming consensasnong
judgesin this District is thathe privilege protectagency deliberationgbout piblic statements
including theuse oftalking points. See eg., Judicial Watch, Inc. v. U.S. Dep’t of StaB96 F.
Supp. 3d 97, 118D.D.C. 2018);Comm.on Oversight & Gov't Reform, U.S. House of Rep. v.
Lynch 156 F. Supp. 3d 101, 111-12 (D.D.C. 2016he Court agreeand thinks this conclusion
is inescapable: if agency deliberations about public statements weredb@lAheragencies
would be hamstrung itiheir dealing with the pressdefeating the very transparefé®IA aims
to foster Nonethelessas another jugk in this District has concludealgenciesnustprovide
context about thparticular presselated deliberationat issueand cannot relgolelyon
conclusory labels (such as “draft press releasg&eHeffernan v. AzaNo. 15ev-2194(RBW),
2018 WL 3150214at *20-21 (D.D.C. June 27, 2018).

Whenread in light of DOJ’s affidavitghe documentat issue largely speak for
themselveso justify DOJ’s redactionsFor exampleDOJ has redactgabrtions of email
communicationamong officials from diffenet DOJoffices—the Office of the Attorney
General, Office of Legislative Affairs, and Office of Press Affaidiscussing how to respond to
particularmedia inquiries identified in the unredactedt See, e.g.Def.’s Ex. A at 47-54
(document 0.7.9269.5186). In anotkemnailchain, officials from the Office dhe Attorney
General discusgroviding“guidance” to thé=Bl about a similar press inquiry; the content of this

guidance is redactesee idat 1617 (document 0.7.9269.528D)DOJ’sdeclarantonfirms

3 ACLJ suggests that, because the FBI is a separate agency, the delipeoatdss privilege

does notoverthis email. SeePl.’s Reply at 5 n.5. But Exemption 5, by itsroterms, reaches
“inter-agency” communications. 5 U.S.C. § 552(b)(5). Thus, the deliberative-process privilege
has been held to protect an opinion prepared by DOJ’s Office of Legal Counsel fot.the FB
Elec. Frontier Found. v. DQJ39 F.3d 1, 7-1(D.C. Cir. 2014).In fact, the deliberative-

process privilege under Exemption 5 sometimes reaches communications withgaitias.
SeeNat'l Inst. of Military Justice v. U.S. Dep’t of Deb12 F.3d 677, 680-81 (D.C. Cir. 2008).

13



that the redactiacoverportions of emailshat“evaluate and analyze press coverage and
make recommendations and/or consider possible options in responding to press and other
inquiries.” Brinkmann Decl.  14. The Court thus conebithat, apart from two exceptions
set forth below, DOJ has met its burden to show that the redactions reflect tharfdiaée of
the consultative process” over how DOJ should respond to media inquiries about the
airplane meeting.

ACLJ advances several arguments for lifting the redactions, but none has merit. ACLJ
argueghat the deliberativprocess privilege, which ualified is overcome here by the
public’s need for the information. Pl.’s Br. at 10-11. This argurfaistas a ratter of law As
the D.C. Circuit has explained, while the privilege islifjed, this “characteristic of the
deliberative process privilege is not at issue in FOIA cadesé SealedCase 121 F.3d 729,
737 n.5 (D.C. Cir. 1997)Similarly, while attorney work producénjoysonly a qualified
protection from discoverin civil litigation, the qualified nature of th@rotectionis irrelevant
under FOIA. SeéWilliams & Connolly v. SE(662 F.3d 1240, 1243 (D.C. Cir. 2011) (citing
FTC v. Grolier, Inc, 462 U.S. 19, 26-27 (1983)).

Next, ACLJ argues th&@OJ has improperly redactéglking points”in its production.
Pl.’s Br. at7-8. Sveralemailsat issue include various iterations of a set of talking points
prepared for Attorney General Lynch, wha&dghem in a June 28 press confereridee, e.g.
Def.’s Ex. A at 27 (document 0.7.9269.5275). Soare plainly drafts circulated to solicit
comments See, e.gid. at 3638 (email from Melanie Newman dated June 28, 2016, at 2:59

p.m.)# Officials eventuallysettled ora “[f] inal version” of the talking points in advee of the

4 The Court notes that neither ACLJ nor DOJ has provided a version of this email chaig beari
control number.SeeDef.’s Ex. A at24; Pl.’s Ex. A at34. This omission iparticularly

14



press conferencdd. at 2(document 0.7.9269.5275An employedrom the Office otthe
Attorney Generateported that Attorney General Lynch “stuck to the talking poeitstie June
28 press conferenceéd. at 40(document 0.7.9269.5166). On June 29, the Director of DOJ’s
Office of Press Affairs forwaretithe talking pointg¢o an official in the Office of Legislative
Affairs, noting that “OLA is going to get questions about this and | think thentppointswe
drafted will be useful for your purposedd. at 25. The Director also subsequently forwarded
the talking points to other employees alongsigetranscripg of press appearances by Attorney
General Lynchon June 28 and June 28ee idat 10-13 (documents 0.7.9269.6298 and
0.7.9269.6923). The talking points &y redacted in each of these iterations.

ACLJ assertghatmany versions of thelking points, in particular the “final” versions
and versions that were shared after the Attorney General's remariesnot predecisionalPl.’s
Br. at #8; Pl.’s Reply a#4-6. This argument fails to appreciate theture of talking points
generally and the particular contextrrounding the June 28 talking points. Talking points are
typically documents “prepared by [government] employees for the consitheot
[government] decisiomrakers.” Judicial Watch, Inc. v. U.S Dep’t of Commer8a7 F. Supp.
2d 146, 174 (D.D.C. 2004)There may be some circumstances where “talking points” are
intendedby agency decisionmakeisbe followed literallysuchthat they in and of themselves,
represent the agency’s decisimout what to say. But the “final” version of talking points
prepared bynorejunior staffers fora more senior officiak rarely the final decision abouthat
theseniorofficial will say. SeeACLU v.DHS, 738 F. Supp. 2d 93, 111-12 (D.D.C. 2010)

(concluding that “final” talking points fell within deliberathgrocess privilege)Rather, a

frustratingon the part of DOJ, which chided ACLJ for failingitelude control numbets its
submission.SeeDef.’s Reply at 3 n.3. Nonetheless, the Couoriclues that this omission does
not interfere with its ability to decide the instant motions.
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senior official—especiallyoneas highrankingas the Attorney Generalmay elect to use all,
some, or none dhetalking points prepared for her. Perhaps to the chagrin of their junior
staffers, senior officials have a tendency to improvise. And even when s#igiais do follow
their talking points, they often do ncite the pointsvord-for-word. Theparticular factual
contextsurrounding the June 28 talking pointdich were written for Attorney General Lynch
but concernedventsshe had personally witnessed, strorgllggestshat the talking pointeere
no more than advice from subordinates. The final decision wasAttbabey General Lynch
actually said to the media, which is, of course, already a matter of puldid.rec
Nor does the subsequent use oftdiking points modify this analysisThe point of the

deliberativeprocesrivilegeis to protect internal agency deliberations; itwdomake no sense
for the privilege to turn on wheth#reinternal advicevas ultimately followed As the D.C.
Circuit has explained:

[T]he writer[of a draft]does not know at the time of writing

whether the draft will evolve into a final documeBut the writer

needs to know at the time of writing that the privilege will apply

and that the draft will remain confidential, in order for the writer to

feel free to provide candid analysié privilege contingent on

later events-such as whether the draftimately evolved into a

final agency position—would be an uncertain privilege, and as the

Supreme Court has said, an uncertain privilege is “little better than
no privilege at all.”

Nat’l Sec. Archive v. B, 752 F.3d 460, 463 (D.C. Cir. 2014) (quotldgiohn Co. v. United

States449 U.S. 383, 393 (1981)Yhat is thedeliberativeproces9rivilege should be judged

based on the purpose of the document when it was created, not in hindsight. The privilege over a
predecisional documert “waived only when the agency publishes the documerexmressly

adopts the document’s reasoning as its o®eeElec. Frontier Found. v. DQJ¥39 F.3d 1, 10-

12 (D.C. Cir. 2014).
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Applied heretheseprinciples mean that the talking points remain protected even though
Attorney General Lynch followed them and even though they were repurposeldiopass
inquiries. A government employee drafting talking points to advise a senioabffegds to
know that keradvice will remain privilege regadless of whether the officialltimately sticks to
the script odecides to extemporizdt is accordingly of no moment that Attorney General
Lynch ultimately “stuck to the talking points“the point is that she mighbt have.And given
that talking points are typically used on the fly, it would rarely be thetbasan official
formally “adopts” talking points simply by relying on them; certainly, no faatggest that to be
true here.Moreover, sticking to talking points often does aptaila verbatimrecitation leaving
open the possibility that “a simple comparisofithe talking points with the official’s public
remarkswould reveal the agencyteliberations SeeMapotherv. DOJ 3 F.3d 1533, 1538
(D.C. Cir. 1993).Finally, the mere fact that thiune 28 talking points weferwardedin later
emails does not deprive them of protection. “Post-decisional documentslypfapeinder the
deliberativef]process privilege when they recount or reflgetdecisional deliberations.Am.
Immigration Council vDHS 21 F. Supp. 3d 60, 75 (D.D.C. 2014lteration in original)
(quotingJudicial Watch vU.S. Dep’t of Treasury796 F. Supp. 2d 13, 31 (D.D.C. 2011jhat
appliesin full to the emails forwarding the June 28 talking points.

Notwithstanding the foregoing analysisatdocumentdack adequate context for the
Court to undertake a proper evaluation ofde&berativeprocesgrivilege The first, bearing
control number 0.7.9269.5105, is an email dated July 11, 2016, attacticoyiment called
“Top Line TPs (Final).” Def.’s Ex. A at 20-23The attached talking points are redacted in full.
See id. The Court has no context for these talking points, unlike the June 28 talking point

discussed above. In particular, the Court has no basis to egsesshe talking points were
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drafted for, how they were used,what their subject mattevas(apart from thdact that they
somehowrelated to thairplanemeeting. Thus, DOJ has not provided “the minimum facts
needed for the invocation of the deliberative process privilegeffernan 2018 WL 3150214,
at *21.

The second document, bearing control number 0.7.9269.6094, is an email chain dated
June 30, 2016. Def.’s Ex. A at 14-15. The chain began when a news outlet emailed DOJ
requesting an interview with Attorney General Lynch about the airpre®ting. See id.In an
internal emailthe Director of DOJ’s Office of Press Affaiaslvised as followsDecline.” 1d.
Two subsequent emails in the chain, consisting of shessages between the Director and
another Officeof Press Affairs employeare redactedSee id.Given that DOJ had already
decided how to respond tiee particularequest, it is unclear holdse messagese
“predecisional”as required to invoke ttdeliberativeprocess privilegelt is possible that
they are—for example, themployees may have bediscussing how to respond to similar
requests in the future. Nonetheless, the information provided to the Coutficiest to make
that determination.

Accordingly, the Court will grant summary judgment to DOJ on this issue, tetkpt
will order DOJ to filea supplemental declarati@md renewed motion for summary judgment
regardingdocuments 0.7.9269.5105 and 0.7.9269.6094.

3. Segregability

ACLJ has &0 challenged DOJ'sompliance withHFOIA’s segregabilityequirement.
Segregability is adjudicated using a burden-shifting framewAgenciesmust providea
“detailed justification” forthe nonsegregabilityof the withheld information, although not “so
much detail that the exempt material would be effectively disclostahhison v. Exec. Office

for U.S. Att'y$ 310 F.3d 771, 776 (D.C. Cir. 2002). Agencies typically rtrest initial burden
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by providing avaughnindex and “a declaration attesting that the agency released all segregable
material.” Judicial Watch, Inc. v. DQ2O0 F. Supp. 3d 260, 277 (D.D.C. 201Once that is
accomplished, “[a@lencies are entitled to a presumptiort thay complied with the obligation to
disclose reasonably segregable materi&issman v. U.S. Marshals SeA24 F.3d 1106, 1117
(D.C. Cir. 2007).The paintiff must thenproduce a “quantum of evidencesbutting this
presumption, at which poifithe burden lies with the government to demonstrate that no
segregable, nonexempt portions were withheld.”

ACLJ has raised the isswé segregabilitynot only in the 11 particular documents
discussed above, but also in connection with Exemption 5 moeeadign Pl.’s Br. at5 n.7,
Pl.’s Reply at 7 n.6. As discussed above, DOJ has prodetddrationsand otheinformation
that serve the function afVaughnindex in this caseSeesuprapp. 11-12.DOJs declarations
attestthat itconducted line-by-line review ofeachdocument and released all segregable
information. Brinkman Decl. § 18; Second Brinkman Decl. { 32. The declarations i ex
that, in the talking points and press statements, factual content was gaenazellyned with the
advice being giveand thus could not be segregated. Brinkman Decl. I 18; Second Brinkman
Decl. 132. The Court concludes that this showigmgufficient to trigger the presumption in
favor of compliancevith FOIA’s segregability requirementCf. Juarez v. DOJ518 F.3d 54, 61
(D.C. Cir. 2008) (holding governmeésideclaration whichexplainedthe way in whichexempt
information and nonexempt informatiovereintertwined wasentitled to presumption of good
faith). It thus become&CLJ’s burden to cast doubt dOJ’s compliance

ACLJ’s challenges an overarchindegal one: it argues thahy*“factual material in
talking points angimilar documentss necessarilylistinct from“opinions” that are the subject

of the privilege.SeePl.’s Br. at8-9; Pl.’s Reply at 6-8. But as the D.C. Circuit has Hifh,
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some circumstances, even material that could be characterized as ‘factualsweunfzbse the
deliberative process that it must be covered by the privileget. Frontier Found.739 F.3dat
13 (alteration in original(quotingWolfe v. Dep’t of Health & Human Sery839 F.2d 768, 774
(D.C. Cir. 1988) (en banc))That is, “purely factual” material can be “so inextricably
intertwined with the deliberative sections of documents thatstdodure would inevitably
reveal the government’s deliberationsd. (quotingin re Sealed Casd 21 F.3d at 737)DOJ
has assertetthat this is the case hert.explainsthat attempting to carve out the “factual”
material from the talking points amdher documentat issue would disclose its internal
deliberations regarding how to respond to media inquiries. Brinkman Decl. { 18; Second
Brinkman Decl.  32. The Court finds thaisleast plausible, and perhaps eeempelling.
Communications with edia often consist of nothing more than a judicious selection and
presentation of factsThus, releasing “factual” material from talking points would almost
inevitably reveal the agency’s deliberations on how to present those @icEec. Frontier
Found. v. DOJ890 F. Supp. 2d 35, 53 (D.D.C. 2012) (agreeing with government that
“employees’ deliberative process of selecting and presenting fatita/ithin privilege). ACLJ
has provided no good reason to think othenwighis caseand accordingl has not met its
burden to overcome the presumptindOJ’s favoron this issue.

Therefore, the Court concludes that DOJ has satiBfié’'s segregability requirement.

IV. Conclusion and Order

For all of the above reasons, the Court he@RANTS IN PART andDENIES IN
PART DOJ’s motion for summary judgment (ECF No. 21), 8NIES ACLJ’s crossmotion

for summary judgment (ECF No. 23). DOJ’s motion is denied insofar@at¢s to documents
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bearing control numbers 0.7.9269.5105 and 0.7.9269.6094, grahied in all other respects.
ACLJ’s crossmotion is denied in all respects.

DOJ shall, byOctober 9, 2018 file a supplemental declaration describing in greater
detail the basis for its assertion of the deliberapirecess privilege oveéhe documentdbearing
control numbers 0.7.9269.5105 and 0.7.9269.6@4that datePOJshall also file a renewed
motion for summary judgmeminda supporting memorandum of no more than five double-
spaced pages. ACLJ shall file any response and nrosenby October 23, 2018 and its
memorandum of law shall be no more than five dospkeced pagesNo further briefing on the

renewed motionmay be filed without leave aburt.

SO ORDERED.

[s/ Timothy J. Kelly
TIMOTHY J. KELLY
United States District Judge

Date: Septembef, 2018
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