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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANWAR ARMSTRONG, et al.,
Plaintiffs,
v Civil Action No. 16-2212 (RDM)

NAVIENT SOLUTIONS, LLC,

Defendant.

MEMORANDUM OPINION AND ORDER

In 2014, Plaintiff Ann Holiday received a statement from Navient Solutions, Inc.
(“NSI"), a loan servicing companyeflectinga balance of $45,000 fanultiple student loans
purportedlymade toher son, Plaintiff Anwar Armstrong. s&erting that thetook out a single
student loan for only $9,008]aintiffs allege that thegontacted NSI to dispute the account
balanceandthatNSI failed to correct the error. Insteadcording td°laintiffs, NSl reported the
incorrect loan baland® consumereporting agenciesvhich, in turn, used the faulty
information from NSI to generate credit repdhatnegatively affectedrmstrong’s ability to
secure employment.

In responsgPlaintiffs filed suit in the Superior Court of th&strict of Columbia,
alleging that NSl violated the District of Columbia Consumer Priate&rocedures Act
(“CPPA") by making a “misleading statement regarding their credit worthiness and credit
balances.”Dkt. 2-2 at 4 (Compl. § 14). They alsssarteccommon lawclaimsfor negligence
and breach of guract, alleginghatNSI “breached its duty of care by failing to safeguard

[Plaintiffs’] information, and failing to correct ems in their account balancesgy: at 6 (Compl.
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1 26), andbreached its contraatith Plaintiffs by“not revers[ingjor adjusfing] erroneous
charges . . andby] assert[ing] an invalid account balaricel. at 5 (Compl. § 20)NSI

removed the action to this Court, and now moves to dismiss &ederal Rule o€Civil
Procedure 12(b)(6)SeeDkt. 5. NSI asserts that all three of Plaintiffs’ claims@aeempted by
thefederalFair Credit Reporting Act (“FCR"), 15 U.S.C. 8§ 168&t seq.and, alternatively, that
Plaintiffs have failecto state a claim upon whiaielief can be granted

For the reasons explained below, the Court concludes that the FCRA pre¢asmts’
CPPAand negligencelaims in part. In addition, the Court concludes that anypreempted
portion of Plaintiffs’negligence claims falto state a claim, as does Plaintift¢aim for breach
of contract. With respect to the npreempted portion of Plaintiffs’ CPPA claim, it is unclear
whetherPlaintiffs have alleged facts sufficient to sustain Article 11l standifige Court will
accadingly, grantNSI's motion to dismise part and deny it in parand will direct that the
parties show cause why the remaining portion of Plaintiffs’ CPPA claimdotlbe dismissed
(or remanded) for want of jurisdiction.

I. BACKGROUND

For purposes of the pending motimndismiss, the following factsken fromPlaintiffs’
complaintare accepted as tru&eeAm. Nat'l Ins. Co. v. FDIC§42 F.3d 1137, 1139 (D.C. Cir.
2011).

Plaintiffs Holiday and Armstrongllege that theyentered an agreement for student loan
credit” with NSI, Dkt. 2-2at5 (Compl. § 18jor the amount of $9,00@d. at 3 (Compl.{ 2
(Statement of Facts))n December 2014, howevetpliday received a stament from NSI
reflecting a balancedue[of] over $45,000for “multiple private student loansillegedly made

to Armstrong.Id. at 3 Compl. § 1).Plaintiffs alleged that thenequestegroof ofthe claimed



loans buthatNSI failed to “produce any executed promissory notes evidencing the hadns t
[it] claimed were owed,id. (Compl.q1 3-4), andthat NSlfailed to credit $8,460 in loan
payments already made by Plaintifts,at 4 (Compl. § 6)Plaintiffs furtherallegethatNSI
failed to correcthe erroneous lodmalanceand “continue[d] to falsely claim that” Plaintiffs
“owe[d] amountghat they{did] not owe.” Id. at 3(Compl. 1 2, p Although thecomplaint is
not a model of clarityPlaintiffs also appear to allege that N§borted the incorrect balance-
owed toconsumer reporting agencies, which, in turn, used the information they received from
NSI to generate negative credit regaabout Armstrongld. at 4 (Compl.  14) (NSI “misled”
Plaintiffs and “others” about the loan balanc§B]ecause of fhosé creditrepor{s],” Plaintiffs
allege, Armstrong wasot offered two jobs that he appliéat in 2015. Id. at 4 (Compl. 11 7—
10).

Plaintiffs filed suitagainst NSIn the Superior Court of the District of Columbia in 2016.
Dkt. 2-1 at 2.NSl removed the cade this Court pursuant to 28 U.S.C. 88 1332, 1441, and
1446, Dkt. 2at 2-3. On November 14, 2018SI moved to dismiss theomplaint, arguing that
“[a]ll of the Plaintiffs’ claims . . [we]re preempted by the [FCRA],” and, alternatively, that they
“fail[ed] to stde a claim upon which relief c[ould] be granted.” Dkt. 5.at 1

[I. LEGAL STANDARD

A motion to dismiss brought under Federal Rule of Civil Procedure 12{b)désigned
to “test[] the legal sufficiency of a complaintBrowning v. Clinton292 F.3d 235, 242 (D.C.
Cir. 2002). In evaluating such a motion, the Court “must first ‘tak[e] note of the ekement
plaintiff must plead to state [the] claim’ to relief, and then determine whether théfplas
pleaded those elements with adequatéutd support to ‘state a claim to relief that is plausible

on its face.” Blue v. District of Columbia811 F.3d 14, 20 (D.C. Cir. 2015) (quotiAghcroft v.



Igbal, 556 U.S. 662, 675, 678 (200%alterations in original) (citation omitted).
Although “detailed factual allegations” are not necessary to withst&hdeal2(b)(6) motion,
Bell Atl. Corp. v. Twombly650 U.S. 544, 555 (2007), “a complaint must contain sufficient
factual matter, [if] accepted as true, to ‘state a claim to relief thatusipla on its face,Igbal,
556 U.S. at 678 (quotingwombly 550 U.S. at 570 A plaintiff cansurvive aRule 12(b)(6)
motion even if “recovery is very remote and unlikely,” but the facts allegdgtindmplaint
“must be enough to raise a rightredief above the speculative levelTwombly 550 U.S. at
555-56 (quotation marks omitted).

[11. ANALYSIS

A. Preemption
1. The Fair Credit Reporting Act

“Congress enacted the FCRA in 1970 to ensure fair and accurate credit reporting,
promote efficiency in the bammg systemand protect consumer privacySafeco Ins. Co. of
Am. v. Burr 551 U.S. 47, 52 (2007). The FCRA imposes duties on consumer reporting agencies
(“*CRAS") and on entities that furnish information about borrowers to CR8eel5 U.S.C. §
1681s-2. Although the FCRA does not define “furnisher,” courts have notéefgtjinatmost
common . . . furnishers of information are credit card issuers, auto dealers, éepartth
grocery stores, lenders, utilities, insurers, collection agencies, anchgeveragencies.”

Himmelstén v. Comcast of the Dist., LL.G31 F. Supp. 2d 48, 52 (D.D.C. 2018ixing Chiang

1 “The term ‘consumer reporting agency’ means any person which, for mofestayylues, or
on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of
assembling or evaluating consumer credit information or other information on coadontée
purpose of furnishing consumer reports to third parties, and which uses any meatiisyooffa
interstate commerce for the purpose of preparing or furnishing consumesreddU.S.C. §
1681a(f).



v. Verizon New Eng., Inc595 F.3d 26, 35 n.7 (1st Cir. 20L0OHere NSl is a“furnisher” within
the meaning of the FCRA becausallegedlyprovided information about Plaintiffs’ loan
balance and “creditworthines¢b CRAs, whichthenusedthat information to generatzedit
repors. SeeDkt. 2-2 at 4 (Compl. 1 14); Dkt. 5 at 12; Dkt. 9 at 9.

It is a violation of the FCRA t&furnish any informatiorrelating to a consumer to any
[CRA] if [the furnishef knowsor has reasonable cause to belithaethe information is
inaccurate’or to “furnish information relating to a consumer to any [CRA] if (i) ther{isiner]
has been notified by the consumer . . . that the specific information is inaccuratd]i] the
information is, in fact, inaccurate.” 15 U.S.C. § 162{&}1) In addition,one who “regularly
and in the ordinary course of business furesshformation to one or more [CRAs] abdthe
furnisher’s] transactions or experiences with any consumer” have a dutydot@ord to update
any credit reporting information that the furnisher “determines is not ceenpl@ccurate,” and,
“[i]f the completeness or accuracy of any [spmformation . . . is disputed . . . by a consumer,
the [furnisher] may not furnish the information to any [CRA] without notice that such
information is disputed by the consumeld. § 1681s2(a)(2)& (3). If a consumer notifies a
CRA thatshe dispute the accuracof an item, thé&=CRA requirestie CRA to notify the
furnisher, who, in turn, must “conduct an investigation with respect to the disputed imborihat
“report the results of the investigation to the [CRA];” and, “if the investigafinds hat the
information is incomplete or inaccurate, report those results to all [@Re&s] to which the
person furnished the information and that compile and maintain files on consumers on a
nationwide basis.”ld. § 1681s2(b).

When it was enacted in 19e FCRAexpressly preemptestate common law claims

“in the nature of defamation, invasion of privacy, or negligence with respect toimgpafrt



information against any . . . person who furnishes information to a [CRA].” 15 U.S.C. §
1681h(e), Pub. L. 91-508, title VI, § 601, 84 Stat. 1131. The scope of that provision, however,
was limited by a proviso, whicillowedclaimsto proceed if thenformationwas“furnished

with malice or willfulintent to injuregfthe] consumer.”ld. In 1996, however, Comgssreturned

to the question of preemption under the FCRA. Although Congress didpes the

preemption provision adopted in 1970, it added a new and more comprehensive one. That
provision, which is codified at 15 U.S.C. 8§ 1681t(b), provides in relevant part:

No requirement or prohibition may be imposed under the laws of any-Stgte
with respect to any subject matter regulated under

(F) section 16718 of this title, relating to the responsibilities of persons who
furnish information to consumer reporting agencies . . . .

Pub. Law 104-208, Div. A, Title II, 8§ 2419, 110 Stat. 30BFeemption of State Law”).

A number of courts have puzzled over the interplay between the 1970 and 1996
preemption provisionsSee, e.gMacpherson v. JPMorgan Chase Bank, N6&65 F.3d 45, 47—
48 (2d Cir. 2011)Purcell v. Bank of Am659 F.3d 622, 62526 (7th Cir. 201H)mmelstein
931 F. Supp. 2d at 56—68lanno v. Am. Gen. Fin. Ca439 F. Supp. 2d 418, 423-29 (E.D. Pa.
2006) Johnson v. Citimortgage&51 F. Supp. 2d 1368, 1373-75 (N.D. Ga. 200d}yquez-
Garcia v. Trans Union De Puerto Ric®22 F. Supp. 2d 150, 159-63 (D.P.R. 2002). Soave
held that the 1996 preemption provision “only preempts state claims afteng furnisher of
information receives notice of a disputethers have held that ti®96 preemption provision
appliesto statutory claims, while the 1970 prowaisiapplies to common law clainmendstill
others have held that 1996 provision “preempts all relatedlatateauses of acin against
furnishers, even willful violations of state common lawdimmelstein 931 F. Supp. 2d at 57—

59. The last of these readings of the statute gives the FCRA the broadestipeeswgdp, and



it has garnered the support of the two most recent circuit court opinions addressgsgi¢h
Macpherson665 F.3d at 48°urcell, 659 F.3dat 625-26 as well agecent opinions from this
Court,Himmelstein931 F. Supp. 2d at 6Rivera v. JPMorgan Chase Bari40 F. Supp. 3d 88,

93 (D.D.C. 2015). For the reasons explained below, the Court is persuaded by the reasoning i
those decisions.

First, asexplained inrHimmelsteinthe first theory—which posits that the 1996 provision
preempts only state law claims arising after a furnisher of infoomagiceives notice of a
dispute—is untenable. 931 F. Supp. 2d at 57-58. It finds no support in the text of the statute,
and it would‘perversely aférd[] ‘a furnisher of information more protection from exposure to
liability for acts committed after reseéng notice of dispute than for acts committed before such
notice” Id. (QuotingJonson 351 F. Supp. 2dt 1375.

The second theory—which posits that the 1996 provision preempts state statutory law but
not state common lawis “slightly more attractivé Id. at 58 According to those courts that
have adopted this approach, the phrasgquirement[s]or prohibition[s] . . .imposedunder the
laws of any State’is most naturally construed to refer to statdigbry law; thephrase “would
be an awkward, roundabout way of forbidding state courts” from interpreting oriagdtate
tort law. Mannqg 439 F. Supp. 2dt426. They add, moreover, that the absence of any mention
by Congress of § 1681h(a) the time it enactegl 1681t suggests thatviewed the two
provisions as distinct—one governing tort claims, and the other governing stafators. Id.

The problem with this theorg that the Supreme Court considered and rejected a similar
argument irCipollone v. Liggett Group, Inc505 U.S. 504 (1992). In that case, the Court was

called upon to construe the preemption provision contained in the Public Health Cigarette



Smoking Act of 1969. Using language similar to the language Congress used in the 1996 FCRA
preemption provision, the PlibHealth Cigarette Smoking Agirovided:
Norequirement or prohibitiotvased on smoking and health shall be imposeidr
State lawwith respect to the advertising or promotion of any cigarettes the packages
of which are labeled in conformity with the provisions of [the Rulblealth
Cigarette Smoking Act].
15 U.S.C. § 1334(b) (emphasis added). Construing this languag&ptileneplurality first
rejected the contention that “commtaw damages actions do not impose ‘requirement[s] or
prohibition[s]? 505 U.S. at 521 Astheplurality explained:The phrase ‘[n]o requirement or
prohibition’ sweeps broadly and suggests no distinction between positive enactments and
common law; to the contrary, those words easily encompass obligations that taketoe f
commontaw rules.” Id. The plurality therrejected the further argument that “the phrase

‘imposed under State law’” refers to statutory law, and not commonlthvat 522. To the
contrary, as the Supreme Court observed, “[a]t least BineeR.Co. v. Tomkins304 U.S. 64
(1938), [the Court] ha[gkecognized the phrase ‘state law’ to include common law as well as
statutes and regulation$.1d. Providing a majority on this portion of the plurality’s analysis,
Justices Scalia and Thomagreedhat “the language of the Act plainly reashbeyond such
[positive] enactment’ that“the general torlaw duties petitioner invokes against the cigarette
companies can, as a general matter, impose ‘requirement[s] or prohibitwitii&) the meaning

of [the Act];” andthat“the phrase ‘State law’ as used in that provision embraces state common

law.” Id. at 548—49 (Scalia, J., concurring in the judgment in part and dissenting if part).

2 Although atimes, there male good reason to give the phrase a narrower construction, the
Court concluded that this history of the Public Health Cigarette Smoking Act cedmsdéavor
of giving the phrase its generally accepted mean@igollong 505 U.S. at 522—-23.

3 Although a plurality gave the term “requirement” a narrower constructibledironic, Inc. v.
Lohr, 518 U.S. 470 (1996), it did so only in light of the “implausiblility]” that Congress would



Significantly, the Supreme Court decidégbollonebefore Congressnacted the 1996
FCRA preemption provision. That is important for tnedated reasons. Firsprgressional
intent is the ultimate touchstone of preemptMiyeth v. Levinegs55 U.S. 555, 565 (2009), and
courts generally assume that Congress is awateeqgbidicial precedent against which it
legislatessee Meck & Co., Inc. v. Reynold$59 U.S. 633, 648 (2010). Seconsltlze Supreme
Court wrote inRiegelv. Medtroni¢ “Congress is entitled to know what meaning [the courts] will
assign to termezgularly used in its enactments.” 552 U.S. at 324. The Supreme Court,
accordingly, has admonished thga]bsent other indication, references to a State’s
‘requirements’ should be construed to “include[] . . . common-law dutikes; see also Bates v.
Dow Agrosciences LLiG44 U.S. 431, 443 (2003)illiamson v. Mazda Motor of Am., In&62
U.S. 323, 328-29 (2011)

Returning to the FCRA, the only “other indicia” of congressional intent is thehfact t
Congress did not repeal or mention the 1970 preemption provision at the time it adopted the
1996 provision (and, indeed, made an unrelated amendment to the 1970 pregeimnibus
Consolidated Appropriations Act, 1997, Pub. L. 104-208, 110 Stat. 3009 (1996)¥adthat
however s far fromcompelling. As tk Seventh Circuit has explained,

we do not perceive any inconsistency between the two statutes. Section 1681h(e)

preempts some state claims that could arise out of reports to credit agencies; §

1681t(b)(1)(F) preempts more of these claims. Section 1681h(e) does not create a

right to recover fowil[l[fully false reports; it just says that a particular paragraph

does not preempt claims of that stripe. Section 1681h(e) was enacted in 1970.

Twentysix years later, in 1996, Congress added § 1681t(b)(1)(F) to the United
States Code. The same legislation also added § -I68Ikeextra federal remedy

have intended to “preclude[] state courts from affording state consumersoéestipn from

injuries resulting from a defectiveedical device.”ld. at 487. And, in any event, “five justices
concluded that commolaw causes of action for negligence and strict liability do impose
‘requirement[s]’ and would be pempted by federal requirements specific to a medical device.”
Riegel v. Medtronic, In¢552 U.S. 312, 323-24 (200@)ting 518 U.S. at 51 id. at 503—-05
(Breyer, J., concurring in part and concurringlie judgment).



in 8§ 1681s2 was accompanied by extra preemption in 8 1681t(b)(1)(F), in order to

implement the new plan under which reporting to credit agencies would be

supervised by state and federal administrative agencies rather than judgeisg Read
the earlier statute, 8 1681h(e), to defeatldiberenacted system in § 1682sand

8 1681t(b)(1)(F), would contradict fundamental norms of statutory iroon.

.. .. [T]he statutes are compatible: the festcted statute preempts some state

regulation of reports to credit agencies, and the seeondtedstatute preempts

more. ... This understanding does not vitiate the final words of § 168ié¢ause

there are exceptions to 8§ 1681t(b)(1)(F). When it drops out, § 1681h(e) remains.

But, even if our understanding creates some surplusage, courts must do what is

essential if the more recent enactment is to operate as designed.
Purcell, 659 F.3cht 625.

The Court, accordingly, has little difficylconcluding that the 1996 FCRA preemption
provision applies to both statutory and common law claims.

2. Plaintiffs’ Inaccurate Reporting Claims

Plaintiffs’ CPPA clains challengein part, NSI's failure t@ccurately report
their loan balance to CRAs. Plaintiffs allege, for example, that NSI's€'septations . . .
regarding the amount of the account balance” misled Plainsiffd bther5—presumably the
CRAs that generated negative credit repabisutArmstrong—"regarding [Plaintiffs’]
creditworthiness and credit balances,” and that Armstrong lost employmenturpipest
“because of his credit report.” Dkt.2at 45 (Compl. {{7-10, 14-15).

These allegationsnplicate8§ 1681s2’s requirement that NSI “provide accurate credit
information” and that it “investigate, report, and correct inaccurate inf@mapon notice of a
dispute.” Ineberemey. Capital One, N.A933 F. Supp. 2d 86, 48iting 15 U.S.C. § 1681s-
2(a)y-(b)). And, as a result, thésyggerthe 1996 preemption provision, which bars claims “with
respect to any subject matter regulated under . . . [S]ection 1681s-2 . . . relating to the

responsibilities of persons who furnish information to” CRAs. 15 U.S.C. § 1681t(b)(1)(F).

Accordingly, tothe extenPlaintiffs’ CPPA clains challenges NSI's disclosure of allegedly

10



inaccuratanformation toone or moré€CRAs, it is preempted by the FCR/&ee Theberem®33
F. Supp. 2d at 10(@ismissing as preemptdae plaintiffs’ claim that “defendants violated the
[CPPA by disseminating false information to credit bureaus”).

For similar reason®laintiffs’ breachof contract anchegligence claim are also
preemptedo the extent they challengéSI’'s disclosue of inaccurate information ©©ORAs.
Both of those claims allege that NSI failedmnaintain accurate records regarding Plaintiffs’
loans and loan balances, Dkt2zat 5-6 (Compl. 1 20, 26), and both suggest that, as a result of
NSI's errors, Armstrongpst enployment opportunities, Dkt. 2-at 4-6 (Compl. 19 8, 10, 21,
27). For the same reasons described above, those allegations impliG8&s-2seel5 U.S.C.
8§ 1681s2(a)(L)(A) (“A person shall not furnish any information relating to a consumer to any
[CRA] if the person knows or has reasonable cause to believe that the information is
inaccurate.”)id. 8 1681s-2(a)(1)(B) (“A person shall not furnish information relating to
consumer to any [CRA] if . . . the person has been notified by the consumer . . . that specif
information is inaccurate; and . . . the infotioa is, in fact, inaccurate.”). These claims are,
therefore preempted by 8 1681t(b)(1)(&$ well

B. Failure To Statea Claim

Without the preempted claims, all that remains of Plaintiffs’ complaint is the allegation
that NSI misreported information to the Plaintiffs themselves. For themgagscribed below,
that factual allegation fails to state a claindenD.C. common law or the CPPA.

1. Breach of Contract

Thecomplaint alleges that Plaintiffs “entered into an agreement for student lo&h cred
with NSI and that NSI “breached [its] contract [with Plaintiffs] becausglindt reverse or
adjust erroneous charges and/or payments and/or adjustments and assertslacaoait

balance.” Dkt. 2 at 5 (Compl. 11 18, 20). Because Plaintiffs’ credit reporting claims are
11



preempted, all that remains of this claim is their contentiolNBabreached some contractual
dutyit owed thenby misstating their account balance in correspondencethvath As
currentlypled, Plaintiffs’ complaint fails to state a claitnUnder D.C. law;[t]o prevail on a
claim of breach otontract, a party must establish &lyalid contract between the parties; (2) an
obligation or duty arising out of the contact; (3) a breach of that duty; and (4) daocsaged be
[the] breach.”Brown v. Sessom$74 F.3d 1016, 1024 (D.C. Cir. 2014) (quotirgintolas
Realty Co. v. Mende284 A.2d 181, 187 (D.C. 20Q9)Plaintiffs’ complaint fails to allege any
contractual obligation or duty that protects Plaintiffs from incurring tbes‘bf time and
convenience’stemmingirom contacting NSI to dispute an inaccurate account baladbke.2-2
at 4-5 (Compl. 11 11, 21). Nor have Plaintiffs alleged any recoverable damages flawng fr
NSI's alleged breach. For example, Plaintiffs claim that their injuries inclods ih
creditworthiness” and “lost income and job opportunities,at4 (Compl. § 11), but those
injuries could be caused only by NSI's reporting of allegedly inaccuratermafmm to CRAs.
And Plaintiffs’ additional damages allegatientheir claims for “emotionalidtress” and

“punitive damages,see id—are not cognizable under D.C. contract faw.

4 The Court does not construe Plaintiffs’ complaint as seeking a declaratomyejoidg
establishing that they owe NSI only the $9,000 they allege they borrowed (less the $8,460 i
payments they allege they made), rather than the “over $45,000” balane&¥ @ttbunt
statement. Dkt.-2 at 3-4(Compl. 11 %2, 6 (Statement of Facts)). To the extent that Plaintiffs
seek such relief, they must seek leave to amend their complaint.

5 SeeBond v. U.S. Dep't of Justic828 F. Supp. 2d 60, 80 (D.D.C. 201TD)amages for
emotional harm stemming from any bredate] not recoverable under District of Columbia
law.” (citing Asuncion v. Columbia Hosp. for Womeéi4 A.2d 1187, 1190 (D.C. 1986ked.
Fire Protection Corp. v. J.A. Jones/Tompkins Builders, @7 F. Supp. 2d 87, 91 (D.D.C.
2003)(“Where the basis of [a] complaint is a breach of contract, it is the general thée in
District of Columbia that punitive damages are not recoverable, even if it is phatde
breach was willful, wanton, or maliciotigciting Sere v. Group Hospitalization, Iné43 A.2d
33, 37 (D.C. 1982)Den v. Den222 A.2d 647, 648 (D.C. 1966)

12



Given Plaintiffs’ failure td‘plead[] th[e]elements” of a contract claim under D.C. law
“with adequate factual support to ‘state a claim to relief that is plawsibte face; Blue 811
F.3d at 20 (quotinggbal, 556 U.S. at 678(alterations in origial), the Court will dismiss this
portion ofPlaintiffs’ breach of contract claimithout prejudice.

2. Negligence

Plaintiffs also allegehat NSlwas negligenbecausdt failed “to exercise reasonable care
in dealing with” Plaintiffs, failed “to disclose all material facts,” and fatiedcorrectlyreport
their account balance.” Dkt-2at 6 (Compl. I 24)To allegea negligence claim, a plaintiff
must allege facts sufficient ghow “(1) a duty, owed by the defendant to the plaintiff, to
conform to a certain standard of care; (2) a breach of this duty by the defemth(8) an injury
to the plaintiff proxmately caused by the defendant’s breadfiridlay v. CitiMortgage, Ing.

813 F. Supp. 2d 108, 120 (D.D.C. 2011) (quotnstrict of Columbia v. Fowlerd97 A.2d 456,
463 n.13 (D.C. 198%) The tort, moreover, “must exist in its own right independe [aoyf]
contract, and any duty upon which the tort is based must flow from considerations otlia} than
contractual relationship.Carter v. Bank of Am., N.A888 F. Supp. 2d 1, 15 (D.D.C. 2012)
(quotingNugent v. Unum Life Ins. Co. of Am52 F. Supp. 2d 46, 53-54 (D.D.C. 2010)). In
other words, “[t]he tort must stand as a tort even if the contractual relationdmptdixist.” Id.
(quotingNugent 752 F. Supp. 2d at 54).

Plaintiffs have failed to identify any authority recognizinteader or servicer'son-
contractuabluty “to disclose all material facts” and “correcftp] report. . .account balangs]”
outside a contractual relationship, and the Coamtdiscermo basis for imposing such a duty.
Findlay, 813 F. Supp. 2d at 1Z0T he relationship between a debtor and a creditor is ordinarily a

contractual one. . ”). Accordingly, Plaintiffs havefailed to allegea claim of negligence

13



againstNSl independentrom their contractual relationship, and the Court will dismiss this
portion ofPlaintiffs’ negligence claimvithout prejudice.

3. CPPA

Finally, Plaintiffs asserthat NSI violated the CPPA by “sendifan] inaccurate billing
statement[}o Plaintiffs,” thereby “misrepresent[ing] to them the amounts owed fortpriva
student loans.” Dkt. 9 at 6ge alsdkt. 2-2 at 4 (Compl. § 14) (“[NSI]’s representations . . .
regarding the amount of the account balanceconstitute a misleading statement .. ..”). Itis
not clearfrom the present record, however, whether Plaintiffs satisfy the requireniektiscte
lll standingwith respect to this claimSeeSteel Co. vCitizens for a Better Eny'623 U.S. 83,
94-95 (1998).Plaintiffs must plead, as dmreducible constitutional minimughthat they have
suffered “an injury in fact” that is both “concrete and particularized” and “botuenminent,
not conjectural ohypothetical.” Lujan v. Def. of Wildlife504 U.S. 555, 560 (1992) (erhal
guotation marks omitted}ee alsdHancock v. Urban Oultfitters, Inc830 F.3d 511, 214 (D.C.

Cir. 2016) (“[A]n asserted injury to even a statutorily conferred right ‘metsiadly exist,” and

must have ‘affect[ed] the plaintiff ingersonal and individual way." (quotirgpokeo, Inc. v.
Robins 136 S. Ct. 1540, 1543, 1548 (2016)). “[A] lawsuit under the CPPA does not relieve a
plaintiff of the requirement to show a concrete injuryfact to himself.” Silvious v. Snapple
Beverage Corp.793 F. Supp. 2d 414, 417 (D.D.C. 2011) (quoGrgyson v. AT&T Corp.l5

A.3d 219, 244 (D.C. 2011)¥ee also Mann Bahi, 251 F. Supp. 3d 112, 119 (D.D.C. 2017)

(“[1)f [the plaintiff] had only alleged that [the defendant] violated the CPPA without also alleging
that he was misled or that he suffered any harm, that would not be sufficient.”).

Here,Plaintiffs allege that they were injured as a result of NSI's “misleading stattemen
because thewere “in fact misled and, as a resukuffered “emotional distressind “loss of

time and conveniengefor which they seek compensatory damages, statutory damages, and the
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costs of suit and attorney’s fees. Dk 2t 4-5 (Compl. 11 11, 14, }6Plaintiffs, however,
offer no factual allegations that plausibly support the conclusion that threymwigled about
their loan balances; indeed, they allege that they brought NSI's error to tharogsattention.
Id. at 3 (Compl. { 2 (Statement of FgEtsMoreover, the only relevant injuries that they allege
are emotional distress and loss of time and conveniereg.“a plaintiff can. . .establish
Article Il injury in fact based on emotional hatmonly if “that alleged harm stems from the
infringement of some legally protected, or judicially cognizable, interest that is r&togmized
at common law or specifically recognized as such by the Congrak&tlaqui v. Obamar27
F. Supp. 2d 1, 25 (D.D.C. 2010) (internal quotation marks and citations omitted) el&waint
precedent alsoounsels tha plaintiff's loss of time and convenience is not generally sufficient
to establish standingeeUS Ecology, Inc v. U.S. Dep't of Interid231 F.3d 20, 25 (D.C. Cir.
2000), nor is the cost of bringing sweeeSteel Cq.523 U.S. 83 at 107. Notwithstanding these
serious issues gither party has addresstn® question of whether Plaintiffs have alleged facts
sufficient to establisinjury in fact, and, until the Court is satisfied that it has Aditdl
jurisdiction, it cannot reach the merits of Plaintiffs’ CPPA claim.

Accordingly, the Court will deny NSI's motion to dismiss as to the pr@@mpted
portion of Plaintiffs’ CPPA claim and witirder that the partieshow cause whthatclaim
should not be dismissed for lack of jurisdiction.

CONCLUSION

For the reasons explained above, Defendant’'s Motion to Dismiss, Dkheselsy
GRANTED in part andDENIED in part. It is hereboyORDERED that the parties show cause
on or before March 30, 201@hy the remaining portion of Plaintiffs’ CPPA claim should not be

dismissed (or remanded) for want of jurisdiction. It is fur@BRDERED that the parties shall
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appear before the Court on April 17, 2018 at 2:00 p.m., in Courtrodma&ddress thstanding
issue and discuss appropriate next steps.
/s/ Randolph D. Moss

RANDOLPH D. MOSS
United States District Judge

Date: March 22018

16



	I.  BACKGROUND
	II.  LEGAL STANDARD
	III.  ANALYSIS
	A. Preemption
	1. The Fair Credit Reporting Act

	B. Failure To State a Claim
	3. CPPA


	CONCLUSION

