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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAUSE OF ACTION INSTITUTE,
Plaintiff,
V. Civil Action No. 16-2226RBW)

U.S.DEPARTMENT OF JUSTICE

Defendant

e N N N N N

MEMORANDUM OPINION

The plaintiff, Cause of Action Institu{ghe “Institute’), brings this civil action against
the defendant, the Unitestates Department of Justice (the “Department”), alleging that the
Departmentiolated the Freedom of Information AcHOIA”), 5 U.S.C. § 552 (2012), by
improperly withholding records responsive to its FOIA requ&steComplaint (“Compl.”) § 1.
Currently pending before the Court are the Department of Justice’s Motion fon&ym
Judgment (“Def.’s Mot.”), ECF No. 12, the Cause of Actiostilnte’s Response to Department
of Justice’s Motion for Summary Judg[Jment and Cross-Motion for Summary JudgriRéis (*
Summ. JMot.”), ECF No. 13, and th€ause of Action Institie’s Motion for Leave to Amend
Its Complaini(“Pl.’s Mot.”), ECF No. 19. Upon careful consideration of the parties’
submissiong,the Court concludes for the reasons set forth below that itdeogtthe mstitute’s

motion to amend its @nplaint, grant the Department’s motion for summary judgment, and deny

! In addition to the filings already identified, the Court considered the folpsihmissions in rendering its
decision: (1) théepartmeris Statement of Undisputed Material Facts (“Def.’s Facts”)il{&)Plaintiff's Statement
of Undisputed Material Facts (“Pl.’s Facts”); (3) the Plaintiff's Respdio Defendant Department of Justice’s
Statement of Undisputed Material Facts (“Pl.’s Resp.”)Tt# Department of Justice’'s Reply on Motion for
Summary Jdgment and Opposition to COA'’s Crelotion for Summary Judgment (“Def.’s Reply”E)(the Cause
of Action Institute’s Reply in Support of Its Cresfotion for Summary Judgment (“Pl.’s Summ. J. Reply”); Tég
Department of Justice’s Opposition to PldftgiMotion to Amend Complaint (“Def.’s Opp’n”); an(¥) the Cause
of Action Institute’s Reply in Support of Its Motion for Leave to AmétsdComplaint (“Pl.’s Reply”).
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the Institute’scrossmotion for summary judgment
l. BACKGROUND

On July 15, 2016ahe Institutesent a FOIA reagest by letter to the Department’s Tax
Division (the “Division”), “seeking production of two specific records relatmghe detailing of
[Departmentlattorneys to the White House.” Compl. fFarst, the Institute sought “an email
chain involving two government employedseg('Bringer-Wolfinger email chain’). . . that was
submittedin] May 2014.” Id. 1 9. Second, the Institute sougl@November 2011 repbentitled
the Current Practices for Attorney Assignments, Transéeis Details” to the White House.
Pl.’s Facts 1 4; Def.’s Fact§ 3—4. TheDivision had previously produced these two specific
records “in response to another . . . FOIA request” made by the Institute. PisS§Rac
However, the Division “had withheld large portions of those records by applyingoiNR
‘Non-Responsive’ labels to the redactiongd:; see als€Compl. § 7. Thus, in its July 15, 2016
FOIA requestthe Institutesought theéwo requested recordls their entirety without any
non-responsive redactionSeeCompl. | 8.

“By letter[] dated August 9, 2016, [the Divisioatknowledged recgi of the
[Institute’s] July 15, 201&OIA request . .and requested a confeperto clarify the scope of
the request. 1d. 11 On August 15, 2016, the parties “held a [tele]phone conference,” during
whichthe Institute explained théte use of “non-responsiva’ a labeto redact information
wasanimproper “withholding tool"and clarified thatt sought only the two records in their
entirety. Id. 12 see alsd®ef.’s Facts -26. On September 20, 2016, the Divisissued its
final decisionregarding the Institute’s July 15, 20E®IA requests clarified, producing inst

entiretythe November 2011 report, without any redactiorseC®f.’s Facts § 7; Pl.’s Facts {7

2 The Institute does not challenge the Department’s “processing of thid femadthis “record is not part of the
instant litigation.” Pl.’s Facts .7



However, the Division subdivided the Bringé&felfinger email chain into nine separate records
andredactedRecord 7” on the basis &xemptiors 3 and 5 of the FOIA and the remaining
records as non-responsivel.’s Factsf 8; Compl. 1 17.

The Institutanitiatedthis action by filing its Complaint oNovember 8, 201Gee
Compl. at 1allegingthatthe Department “improperly segmented the Bringéolfinger email
chain into nine distinct ‘records’ and improperly applied a ‘non-responsive’ designation t
withhold eight of those ‘records,id. § 303 Thereafterpn January 12, 201#e Department
updatel its policyregarding what constitutes‘record”under the FOIA, in which trged
agencies to “use the definition [pihe term]record found in the Privacy Act,” meaning that “each
‘item, collection, or grouping of information’ on the topic of the request can be cortsalere
distinct ‘record.” Pl.’s Mot. to Amend, Exhibit Ex.”) J OIP Guidance: Defining a “Record”
Under the FOIA (the “Guidance”)) at 3.ater, on January 18, 201ihe Divisionre-processed
the BringerWolfinger email chain and re-produced the record to the Institute “as a single
record” withdrawing all of the “norresponsive” redactionsut “redact[ing]significant portions
of responsive materiapursuant to FOIA exemptions 3, 5,4A), and 7(C). Pl.’s Facts  11;
see alsdef.’s Facts {1-911.

The Departmentow moves fosummary judgment, asserting thtatredactionf the
re-processed and#groducedringerWolfinger email chain were proper, as those contents were
exempt from disclosure under several FOIA exempti@eeDef.’s Mot. at 3. And, given that
the Departrant reproduced the BringeWolfinger email chain as one recoahd beause the

Department asserts thatthholding portions othe BringefWolfinger email chains proper

3 Prior to filing this lawsuit, the Institute filed an administrative appedi ie Department’s Office of Information
Policy (the “Office”), challenging the Department’s withholdingshe&BringerWolfinger email chain.SeePl.’s
Facts 1 9. Although the Offi@cknowledged receipt of the Institute’s app#alever rulecn the appealSeeid.
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pursuant to specific FOIA exemptions and betause they are “naesponsive,the

Department contends that the issue of “whether the email chain constitetescord or several
records” is now “moot.” Def.’s Mot. at 15. On February 8, 2017|rikgtute simultaneously
opposed the Department’s motion and cross-moved for summary judgeeit,s Summ. J.
Mot. at 1,arguing that “its claim against the [Department] for using “responsive’ as a
redaction tool and improperly segmenting one record into multiple records is not oait,”
18. The Institute however, did not oppose the Department’s motion “as to its application of
exemptions and redactions in the January 18, 2017 production” of pinecessed
BringerWolfinger email chain.ld. at8. In responsehe Departmentaintains its position that
this case is now moatgeDef.’s Reply at 1, and argu#sat tre Institute now effectively seeks a
broad ‘sweepindadvisory decisiori on the definition of a “record” as used in the Department’s
Guidance predicated on “new and wholly unsupported allegations regardingetretibent’s]

recordkeeping practicesidl. at2; see alsad. (“These allegations were not contained in the

Complaint—et alone alleged with particularly, as required for a F{p#licy-or-]practice
claim.”).

On March 24, 2017, “to resolve any dispute or ambiguity about whethgirgtieutd]
.. .has[ ] properly pledan explicit policyor-practice claim] [the] Institute move[d] the Court
for leave to allow it to amend its complaint.” BIMot.at 3. The Department opposed the
Institute’s motion arguing that the Institute “seeks to change, at this final stage of the
proceedings, the fundamental nature and scope of the action.” Def.’s Opp’n at 1.

. STANDARDS OF REVIEW

A. Motion for Leave to File a Supplemental Pleading

Under Rule 15(d) of the Federal Rules of Civil Procedaifepurt may, on just terms,



permit apartyto serve asupplemerdl pleadingsetting out any transaction, occurrence, or event
that happened after the date of the pleading to be supplemented.” Fed. R. Civ. P RiS&l).

15(d)aims*“to make pleadings a means to achieve an orderly and fair administrationa#.justi

Gomez v. Wilson, 477 F.2d 411, 417 n(®4C. Cir. 1973) (quoting Griffin v. Cty. Sch. Bd., 377
U.S. 218, 227 (1964))Therefore although the decision to graamtrotion for leave to filea

supplemental pleading “within the discretion of the district court,” Xingru Lin v. District of

Columbia, 319 F.R.D. 1, 1 (D.D.C. 2016) (quoting Wildearth Guardians v. Kempthorne, 592 F.

Supp. 2d 18, 23 (D.D.C. 2008)), such motions should be “freely granted when doing so will
promote the economic and speedy disposition of the entire controversy betweetigaevpiér
not cause undue delay or trial inconvenience, and will not prejudice the rights of hayodier

parties to the actionfall v. Cent. Intelligence Agen¢yt37 F.3d 94, 101 (D.C. Cir. 2006)

(quoting6A Charles Alan Wright & Arthur R. Milleret al, Federal Practice and
Procedure 8§ 1504 (2d ed. 1900)
B. Motions for Summary Judgment
The Cout must grant a motion for summary judgment “if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judg@enaiisr of
law.” Fed. R. Civ. P. 56(a). When ruling on a motion for summary judgment, the Court must

view the evidence in the light most favorable to the non-moving party. Holcomb v. Powell, 433

4The parties disagree as to which provision of Rule 15 governs titateis motion to amend its complaint.
ComparePl.’s Mot. at 3 (asserting that Rule(a}(2)’s as “justice so requires” is the applicable legal standaitth),
Def.’s Opp’n at 2 (contending that the “lgssrmissive Rule 15(d)” is the relevant legal standard). Because the
Institute seeks to plead additional allegations giving rise to acaase of action challenging a Department policy
that was issued two months after the Institute initiated this aséa,|.’s Mot. to Amend, Ex. 2 (Proposed
Amended Complaint) 11 485, the Court construes the Institute’s motion as a request to ifgpemental
pleadingseeFed. R. Civ. P. 15(d) (governing “supplemental pleading[s] settingrgutransaction, occurrence, or
event that happened after the date of the pleading to be supplemented”). Iergnthewdifference between
motions filed uder Rule 15(a) and those filed pursuant to Rule 15(d) is a matter of sesymedUnited States v.
Hicks, 283 F.3d 380, 385 (D.C. Cir. 2002) (noting that the “distinction [betwegiomsdiled pursuant to the two
Rules] is in most instances of little ment”), as’{m]otions to amend unddRule 15(a)and motions to supplement
underRule 15(d)are subject to the same standadifigru Lin v. District of Columbia319 F.R.D. 1, 1 (D.D.C.
2016) (alteration in original) (quotingildearth Guardians v. Kempthwe, 592 F. Supp. 2d 18, 23 (D.D.C. 2008)).
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F.3d 889, 895 (D.C. Cir. 2006)The Court must therefore draw “all justifiable inferences” in the
non-moving party’s favor and accept the non-moyagy’s evidence as truéAnderson v.

Liberty Lobby, Inc,, 477 U.S. 242, 255 (1986). The non-moving party, however, cannot rely on

“mere allegations or denialsBurke v. Gould, 286 F.3d 513, 517 (D.C. Cir. 2002) (quoting

Anderson, 477 U.S. at 248). Thus, “[c]onclusory allegations unsupported by factual data will not

create a triable issue of factPub. Citizen Health Research Grp. v. Food & Drug Admin., 185

F.3d 898, 908 (D.C. Cir. 1999) (alteration in original) (quoting Exxon Corp. v. Fed. Trade

Comm’n, 663 F.2d 120, 126-27 (D.C. Cir. 1980)). If the Court concludes that “the nonmoving
party has failed to make a sufficient showing on an essential element o&fiésyvith respect to
which [it] has the burden of proof,” then the moving party is kedtito summary judgment.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1988pwever, at bottontjn ruling on

crossmotionsfor summary judgment, the [Clourt shall grant summary judgment only if one of
the moving parties is entitled to judgment as a matter of law upon material fact& that ar

genuinely disputed.”_Shays v. Fed. Election Comm’n, 424 F. Supp. 2d 100, 109 (D.D.C. 2006).

FOIA cases'typically areresolved oramotion for summary judgment.” Ortiz v. U.S.

Dep't of Justice, 67 F. Supp. 3d 109, 116 (D.D.C. 20d€l;als®efs. of Wildlife v. U.S.

Border Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 2009)The] FOIA requires federal agencies to
disclose, upon request, broad classes of agency records unlessttie aee covered by the

statutes exemptions.”_Students Against Genocide v. Dep't of State, 257 F.3d 828, 833 (D.C.

Cir. 2001). In aFOIA acton, the defendant agency has the “burden of demonstrating that the

withheld documents [requesiette exempt from disclosureBoyd v. Criminal Div. of U.S.

Dep't of Justice, 475 F.3d 381, 385 (D.C. Cir. 200e Court will grant summary judgment to

the government ia FOIA case only if the agency can prove “that it has fully discharged its



obligations under thEOIA, after the underlying facts and the inferences to be drawn from them

are construed in the light most favorable toRRHA requester.”Friends of Blackwater v. U.S.

Dep't of Interior, 391 F. Supp. 2d 115, 119 (D.D.C. 2005) (quoting Greenberg v. U.S. Dep't of

Treasury 10 F. Supp. 2d 3, 11 (D.D.C. 1998)). Thus, in a lawsuit brought to compel the
production of documents under th®IA, “an agency is entitled to summary judgment if no
material facts are in dispute and if it demonstratest each document that falls within the class
requested either has been produced . . . or is wholly[, or partially,] exempt [frdosdrg].”

Students Against Genocide, 257 F.3d at 833 (quoting Goland v. Cent. Intelligence Agency, 607

F.2d 339, 352 (D.C. Cir. 1978)).
. ANALYSIS
A. The Institute’s Motion for Leave to File aSupplemental Complaint

The Institute contends that in ordeo ‘dccommodate the [Department’s] posittbat
any claim implicating its FOIA policy must be expressly pleaded in the Compla@ribaamove
any doubt that the Court may address all issues in this dispute,” Pl.’s R&ply sttould be
permitted to supplement its Complaint to “add an expticlicy-or-practice claim based on the
[Department’s] recently formalized and published . . . [G]Juidance,” Pl.’s Mot. at §. “[A
supplemental pleading may include a deause of actiorwhen it would be convenient to

litigate all the claims between thanties in the same actionWright & Miller, Federal Practice

and Procedure 8 1506 (3d ed. 2017) (footnote omitted). However, a supplemental pleading may
assert a “cause[] of action not alleged in the original complaint so long astfitsjuction does

not create surprise or prejudice the rights of the adverse patiergood v. @&nt. Intelligence

Agency, 225 F. Supp. 2d 27, 30 (D.D.C. 2002). The Department argues that the Institute’'s

motion to supplement its Complaintdeserta new cause of actid‘constitutes undue surprise



and prejudices [its] interest in resolving the present . . . [FOIA] recteds! case.” Def.’s
Opp’'n at 1. The Court will address in turn the Department’s arguments regarding undise surpr
and prejudice.

1. The Department’s Undue SurpriseArgument

The Department argues that the Institute’s “attempt to drastically chamgelject
matter and nature of this case amounts to undue surprise” because the In§iryesed new
claim would transform flis] case into a wiehanging patterrandpractice claim that could
affect the [Department’s] response to virtually every FOIA requestetves.” Id. at 3;see also
id. (asserting that “[t]he original claim in this case was a gav@eiety FOIA suit seeking access
to a single chain of emails”). The Court disagrees.

The Court acknowledges that what constitutes undue surprise for purposes of resolving
motions for leave to file a supplemental complaint alleging a new cause of katamot been
specificallydefinedin this Circuit But, courts in this jurisdiction have granted such motions
where defendants could not demonstsatgrise becaudbey wereaware of the issue or

allegations sought to be addesleeBloche v. Dep'’t of Def.et. al No. 072050 (HHK/JMB,

2009 WL 1330388, at *2 (D.D.C. May 13, 2009) (concluding that “supplementation of the
complaint would not create any undue surprisdtfa] defendants,” presumably because the
defendants were aware of the facts sought to be added to the plaintiffdagdwhen the
request to supplement was mape.,(that the defendants had yet to respond to their FOIA

requeswhen supplementation was reque¥teske als@ftergood 225 F. Supp. 2d at 31

(finding that the defendantwfals already familiar with the” plaintiff's newly asserted claims in
his second FOIA request, because that FOIA request was “substantiallgatidotthe

plaintiff’s first FOIA request, and therefore, thefendantvas notsurprisel by the claim. Here,



as the Instituteorrectlynotes, the Department “cannot credibly claim unfair surpriséfieas
Department, in its opposition to the Institute’s cross-moticmaracterizedthe] Institute’s
response to its mootness arguments as implicating a yHasactice claim,” demonstragma
“recognition and awareness of a [potential] policypoaictice claim” prior to the Institute’s
efforts to supplement its Complaint to include #lsm. Pl.’s Reply at 5. Accordingly, the
Court is not convinced that the Departmisninddy surprisel by the new claim

2. The Department’'sUndue Prejudice Argument

The Department contends that granting the Institute’s motion would cause it undue
prejudice “because the supplemental claim would force the parties back to thergeginn
litigation andthrough another round of dispositive motion briefingl-n a case where [the
Institute] ha[s] conceded that [the Department’s] bases for [its] withholdéng proper.” Def.’s
Opp’n at 3;see alsad. (“Courts in this district have held that where resolution of the original
claim is close at hand, a new supplemental claim that would delay final resolutienoaise
constitutes prejudice to the defendant.”). Additionally, the Department argtdsetiastitute
unduly delayed seeking to supplement its complaint, as the Institute “knew about the
[Department’s] [G]uidance before filing ifsross]motion for summary judgment, and in fact it
cites the . . . [G]uidance in that motiond.

“Delay and prejudice are precisely the matters to be addrassedsidering whether to
grant motions for supplemental pleadingsiall, 437 F.3d at 101. “To demonstrate ‘prejudice
sufficient to justifya denial of leave to [supplement,] the opposing party must show that it was
unfairly disadvantaged or deprived of the opportunity to present facts or evidence wloakdit w

have offered had the [supplement] been timeélButler v. White, 67 F. Supp. 3d 59, 67-68

(D.D.C. 2014) (quotingn re Vitamins Antitrust Litig. 217 F.R.D. 30, 32 (D.D.C. 2003)). The




prejudice alleged “must in fact be ‘undue,” Dove v. Wash. Metro. Area Transit Auth., 221

F.R.D. 246, 248 (D.D.C. 2004) (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)), which is

more than “mere harm to the non-movant,’ gite alsad. (“Examples of such prejudice include
situations where the opposed [supplement] will alter either the choice of toutise nature of
the opposing party’s strategy.”). In determining whether “the threaepigice to the opposing
party is ‘undue,’” courts should consider ‘the hardship to the moving party if leave to

[supplement] is denied.”_United States v. Honeywell Int’l, Inc., 318 F.R.D. 202, 206 (D.D.C.

2016) (citation omitted)Here, the Court finds that permitting the Institute to supplement its
Complaint at thistage of the litigationwould unduly prejudice the Department.

As support for its position that it did not unduly delesyrequesto supplement its
Complaint to add a policgs-practice claim against the Department, the Institute explains that
the Departmet’s Guidance, which it now seeks to challenge, “was published only a week before
the [Department] filed its summary judgment motion and reproduced the [BMvigiéinrger
email chain] without the offending segmentation.” Pl.’'s Reply at 5 (noting [tiatHe first
opportunity . . . [it] argued in its crossetion for summary judgment that the [Department’s
GJuidance . . . and its FOIA policy defeat the [Departmewtan that the case is moot”).
However, as the Institute acknowledges, it “sought leave to [supplement] its &anoplly
after the [Department’s legal arguments as to why this case is now moot] ee@jdym
apparent in [the Department’s] opposition to [the Institute’s] cross-motiufomary
judgment.” Id. Consequentlygespitethe Institute’sclaim as to when it understood the
Department’s position, its motion tagplementhe Complaint “appears to be nothing more than

an effort to avoid an adverse summary judgment ruling,” Local 472 v. Ga. Power Co., 684 F.2d

721, 724-25 (11th Cir. 1982), and such legal maneuvering hasdjeeted by other members

10



of this Courtseeg e.q, Hoffmann v. United States, 266 F. Supp. 2d 27, 34 (D.D.C. 2003) (“[l]t is

fairly well established that ‘[d]enying leave to [supplement] is particubgspyroprate when a
lawsuit is on the verge of final resolution.” A plaintiff, quite simply, cannot be peaiiio
‘circumvent the effects of summary judgment by [supplementing] the compla&nt tme a
termination of the action threatens.” (second alteratiooriginal) (citations omitted)).
Furthermore, granting the Institute’s motion to supplement “would permitr{tti¢ute]

to transformits] case into something entirely newMiss. Ass’n of Coops. v. Farmers Home

Admin., 139 F.R.D. 542, 544 (D.D.C. 1991). Generally,
in FOIA cases, leave to [supplement] has been granted so that further requests for
documents could be added. Where, however, the compi&iatigplementecs
proposedl would radically alter the scope and nature of the case and hears
more than a tangential relationship to the original action, leave to [supplement]
should be denied.
Id. (citations omitted)noting that the Supreme Court’s concerframan‘was that leave to
[supplement] should be granted liberally in order to ensure that litigants have thircdairt,”
but was not intendeid provide litigants a tool tpreclude “the sun [from] set[ting] on thigior
any case”). The Institute asserts that “the proposed potipyactice claim relates to the same
FOIA request presented in the original Complaint, concerns the [Departneamitkjct with
regard to that same FOIA request, and would allow the Cotgtitth the merits of the parties’
dispute.” Pl.’s Reply at 3. While it may be true that the Institute’s proposeg-poigractice
claim relates to the same FOIA request, it does so only tangentially, lastihge’s Complaint
is entirelypredicatedn the improper withholding of responsirezordsthrough the designation
of those records dson-responsivé. See generallzompl. (focusing on thBepartment’'s

redactionf information inthe BringefWolfinger email chain). In fact, the Instityta its

Complaint,allegesonly that the BringetVolfinger email chain “constitute[d] a single recgrd

11



id. 1 29, and that the Division “improperly segmented the Brilgeifinger email chain into

nine distinct ‘records,” id. 1 30 (asserting that the Depantfimproperly applied a
‘non-responsive’ designation” to segment and withhold portions d@rimgerWolfinger email
chain) However the Institutenever asserted that the Department’s action was pursuant to an
improper policy or practice that violatde FOIA,see generallid. (failing to assert any
allegations regarding the Department’s record keeping practiceslArgelicy concerning what
constitutes a “record” under the FOIA). And, as the Court already noted, the Divisnoately
re-producedhe BringerWolfinger email chain “as a single recordyid withdrev all of the
“non-responsive” redactions. Pl.’s Facts {dde als®ef.’s Facts Y-911. Thuspermitting

the Institute to supplement its Complaint at this ttmeallege a new causé action would

“fundamentally reshape the landscape of [this] litigati®@qtle & Grenier, LLP v. Knight, 808

F.3d 852, 860 (D.C. Cir. 2015), and result in more than “the garaleety prejudice that attends

a party sharpening the allegations of the camp/’ Honeywell Int’l, Inc, 318 F.R.D. at 207.

By contrast, the prejudice the Institute may suffer from a denial of its nfotid@aveto
supplement its Complaint does not outweigh the prejudice the Depaxtiientur if the Court
grantsthe Institute’s motion. The Institute asserts that, if the Court denies leaveit® file
supplement, “it Will] have to wait until a future, as-of-yet unfiled and unidentified request is ripe
for judicial review to challenge [the Department’s] actipand then only if the [Department]
acts in the same manner as it did here, (nmgroperly segmenting a responsive record into
multiple records).” Pl.’s Reply at 4ee alsad. (“[T]he [Department] is now aware that [the]
Institute is attempting to challenge the agency’s unlawful FOIA policy, leea@®epartmert
may attempt to respond to any future . . . InstifE@IA] request in such a way as to prevent

judicial review whilealso implementing its unlawful FOIA policy against other requesters.”).

12



Despite thenconvenience the Institusggues it will @perience from not being able to assert its
wholly new cause of action against the Department in this litigatsis not the type of
inconveniencéehat implicateghe principles of fairness anaddicial economyhatjustify
application of the standard tHatwve to file a supplemental pleadisigould be liberally

granted. SeeAbdullah v. Washington, 530 F. Supp. 2d 112, 115 (D.D.C. 20D form of

inconvenience is not somethingcommon to federal litigatiorasfederal courts are limiteid
considering matters that preserduarently existingcase or controversy. U.S. Const. art. lII;§ 2

see alsAlready, LLC v. Nke, Inc, 568 U.S. 85, 90-91 (2013) (“We have repeatedly held that

an ‘actual controversy’ must exist not only ‘at the time the complaint is filed,” baugh ‘all
stages’ of the litigation.” (citations omitted)This is kecause vihout alive case orcontroversy,
federal courts would essentially teskedwith rending advisory opinionsvhichthey are

prohibited from doing.SeePublic Serv. Elec. & Gas Co. v. FERC, 783 F.3d 1270, 1274 (D.C.

Cir. 2015) (“The oldest and most consistent thread in teréé law of justiciability is that the
federal courts will not give advisory opinions. To satisfy the firmly estadadirticle 11l case
or controversy requirement, there must be a live controversy at the tineview the case.”
(citations and internauotation marks omitted))in any event, the Institute remains “free to
raise [its policyor-practice] clainf] in separate litigatiof,if and when circumstances warrant

such action._City of Jersey City v. Consol. Rail Corp., 968 F. Supp. 2d 302, 307 (D.D.C. 2013).

In sum, the Court finds that granting the Institute leave to supplement its Complaint
would unduly prejudice the Department by expanding this litigation from a simple ElQid
for the production of responsive documents atoore complex case with an additional
policy-or-practice FOIA claimparticularlywhen this litigation is on the verge of final

resolution. Accordingly, the Court must deny the Institute’s mdboofeaveto supplement its

13



Complaint.
B. The Parties’ CrossMotions for Summary Judgment

As previously natd, the partiesalnot dispute the Division’s withholding of the
BringerWolfinger email chairbased on FOIA exemptions 3, 5, 6, 7(A), and 7&3ePl.’s
Summ. J. Mot. at 8 (noting that it “does not oppose the [Department’s] Motion for Summary
Judgment as to its application of exemptions and redactions in the January 18, 2017 production”
of the reprocessed email chamHowever, the parties dispute whettiee Institute’s claim is
now moot. SeePl.’s Summ.J. Mot. at 9-18; Def.’s Reply at 2—6.

The Department contends that this case is now moot given that it has released to the
Instituteall of the records that the Institute sought throughk@$A request SeeDef.’s Reply at
2 (“Because [the Institute] aght disclosure of specific materials, and obtained those materials,
the case is moot.”) Article III's limitation of federalcourt jurisdiction to cases and
controversies requires that ‘an actual controversy . . . be extant at adl stageiew, notmerely

at the time the complaint is filed.'Bayala v.U.S. Dep’tof Homeland Sec., Office of Gen.

Counsel, 827 F.3d 31, 34 (D.C. Cir. 20{&lteration in originalquotingGenesis Healthcare

Corp. v. Symczyk, 569 U.S. 66, 71 (2013)). Thus, “[i]f an intervening circumstance deprives the

plaintiff of a personal stake in the outcome of the lawsuit, at any point during ditigéte
action can no longer proceed and must be dismissed as nddilteration in original)

(quaing Genesis Healthcare Corp69 U.S. at 72 The party seeking dismissal has the burden

of establishing mootness, and its burden ieeaVy one. Honeywell Int’l, Inc. v. Nuclear

Regulatory Comm’n628 F.3d 568, 576 (D.C. Cir. 2010).

5 The parties also do hdispute the adequacy of the Division’s search for the requested recordsegtagability
of the reproduced Bringai/olfinger email chain.See generallipef.’s Mot.; Pl.’'s Simm. J. Mot.
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Applying this standard to FOIA claims, “once all the documents are released to the
requesting party, there no longer is a case or controveBayéalg 827 F.3d at 34see alsderry
v. Block, 684 F.2d 121, 125 (D.C. Cir. 1982) (“[H]owever fitful or delayed thease of
information under the FOIA may be, once all requested records are surreneléeeal, dourts
have no further statutory function to perform.”). This is so “[b]ecause the [FEDIx
authorizes a court ‘to enjoin the agency from withholding agency records and to order the

production of any agency records improperly withhelddéarvey v. Lynch, 123 F. Supp. 3d 3, 7

(D.D.C. 2015) (quoting 5 U.S.C. 8§ 552(a)(4)(B)). Therefore, “[o]nce the records are mtoduce
the substance of the controversy disappears and becomes moot since the disclasuine whic
suit seeks has already been madegiry 684 F.2d at 128alteration in original{quoting

Crooker v. U.S. State Dep't, 628 F.2d 9, 10 (D.C. Cir. 1980)).

Here, the Institute concedes that Bepartment has produced all the records it sought
and in the format itequested_(i.ewithout the offending redactions segmentatiobased on
those redactions)SeePl.’s Summ. J. Mot. at 8. More importantly, the Institute does not object
to the redactions and withholdings made by the Department pursuant to various FOIA
exemptions.Seeid. Consequently, “there is nothing of the underlying FOIA dispute left for the
Court to adjudicate.’'Harvey 123 F. Supp. 3d at 7.

Despite the Institute’soncesionthat is has now received from the Departnahof the
documents it requested and is entitled to receive under the B@l/stituteargueghat this
case is not moot because two exceptions to the mootness doctrineSggy.'s Summ. J.
Mot. & 9. Specificallythe Institute arguethatthe “voluntary cessationf the challenged
behavior” and therépetition yet evading reviéwexceptions permit thi€ourt toretain

jurisdiction of this caseSeeid. However, the Institute’s reliance on these two excepisotws
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no avalil.
Underthevoluntary cessatimdoctrine, “[a] case will not be moot . . . where a defendant
has voluntarily stopped the [challenged behavior], but may ‘return to [its] old waygiZens

for Responsibility & Ethics in Wash. v. U.S. Sec. Exch. Comm’n, 858 F. Supp. 2d 51, 61

(D.D.C. 2012)third alteration in originaljquoting_United States v. W.T. Grant Co., 345 U.S.

629, 632 (1953)) And, “[a] party’s voluntary cessation will be found to moot a case whgne
there is no reasonable expectationthat the alleged violation will recur, and (2) interim relief
or events have completely and irrevocably eradicated the effects of the alldgednid Id.

(second alteration in original) (quoting Larsen v. U.S. Navy, 525 F.3d 1, 4 (D.C. Cir. 2008)).

The Institute asserts that in this case, “although the [Department] is no &itegepting to
segment the email chain into multiple records as a basis for redacting inforfthgo
Department] does not explicitly concede that the email chain is one record. Sithm. J. Mot.
at 11(citations omitted) Therefore, according to the Institute, “[a]bsent a court decision that the
[Department’s] use of ‘nonesponsive’ redactiorend treatment of one record as many records
is improper, the ‘dispute over the legality of the challenged practineshe’ public interest in
having the legality of the practices settled’ will remain unresolvédi.{quoting W.T. Grant
Co., 345 U.S. at 632). In additiahe Institutecontends that the “Court should not presume that
the [Department] will refrain from returning to its old ways” because theab®pnt's
Guidancejssued this year, “if implemented as written, will ensueedbntinuatio of the same
offending behavior challenged in this litigationd. at 12

The Court finds that the Institute’s position that the Department’s voluntssgtoen of
its challengectonduct does not moot this caséundamentally flawed. Primarilys the

Department coectly notes, the Institute has not pleadeds Complaintallegations ofany
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pattern or practice by the [Department] with respect to FOIA responses.’s Reply at 4
Rather, the Institute sought only the disclosure oBitveger-Wolfinger email chain See

Compl. at 7see als@Cause of Action Inst. v. Eggleston, 224 F. Supp. 3d 63, 71 (D.D.C. 2016)

(“To state a claim for relief under the ‘policy or practice’ doctrine articdlat®ayné¢ Enters.,

Inc. v. United States, 837 F.2d 486 (D.C. Cir. 1988)] . . . a plaintiff must alieégealig facts

establishing that the agency has adopted, endorsed, or implemented some pdictyoer thiat

constitutes an ongoing ‘failure to abide by the terms of the FQuoting Multtitt v. Dep’t of

State 926 F. Supp. 2d 284, 293 (D.D.C. 20137 urthermoreeach otthe casethe Institute
citesto demonstrate the applicability of the voluntary cessation of the challenged behavior
doctrine all involvedlaintiffs who expressly challengeah agency policy or practies a cause
of action pleadeth their complaints.SeePl.’s Summ. J. Mot. at 10-18iting cases where
courts did not find the plaintiffs’ claims moot after the production of the requested dusume
becausé¢hey also explitly challengedthe agency’s FOIA policy or practiceTherefore,
because the Institute has not challengBepartment’s FOIA policy or practiaa regards to
segmentingenail chains into multiple records its Complaint, the Court is not convincedttha
the voluntary cessatiaof the challenged behaviexception applies in this case.

Regarding theapable ofepetition yet evading review excepti@case is “not moot if
‘(1) the challenged action [is] in its duration too short to be fully litigated poids cessation or
expiration, and (2) there [is] a reasonable expectation that the same camgpbairty would be

subjected to the same action agairCtr. for Study of Servs. v. U.S. Dep'’t of Health & Human

Servs, 130 F. Supp. 3d 1, 8 (D.D.C. 20X8)terations in originaljquoting_ McDonnell Douglas

Corp. v. Nat'l Aeronautics & Space Admin., 102 F. Supp. 2d 21, 23 (D.D.C. 20003). T

Institute argues thddoth of these requirements aagisfied in this caskecause it “has not been

17



afforded an opportunity to fully litigate its claim,” Pl.’s Summ. J. Mot. at 15, anckilse [it] is

a frequent FOIA requestand litigator, has more than twenty FOIA requests currently pending
at the [Departmehtand the [Department] has not recanted the disputed legal position but
instead has issued [the G]uidance reaffirming its position that the challengetbeha
acceptable,id. at 16.

The Court fing that the capable of repetition yet evading review exceptionnibes
provide support fothe Institute’s positiofior several reason®rimarily, as the paes
acknowledge, it is unclear whether the capable of repetition yet evadieg/ @ectrine applies
to FOIA disclosures, given the general duration of the proceedings involved in yatioliti
SeeDef.’s Reply at 54rguingthat “[t]he ‘capable of repetition, yet evading revia@ctrine

does not apply to FOIA disclosures” (quoting McDonnell Douglas Corp., 102 F. Supp. 2d at

23)); Pl’s Summ. J. Mot. at 15 (arguing that McDonnell Douglas Gexpstinguishable from
the facts in this casé).But, even if this exceptionas applicablethe Institute’s claim in this
case as previously notedvas the improper withholding of tH&ringerWolfinger email chain
not a challenge tany of the Department’s establisHe@IA policiesor practics. See generally
Compl. Consideringhat the Department ha®w disclosed the Bringattolfinger email chain
to the Institute’s satisfactioiit cannot conceivably b&aid thathis challenged action was “too

short to be fully litigated, Ctr. for Study of Servs130 F. Supp. 3d at 8s the Institute made its

FOIA request well over a year aggeCompl. 6, or that thBepartment is capable of

repeting the same harri.e., improperly withh¢ding the BringefWolfinger email chain) And,

81n holding that this mootness exception does not apply to FOIA discipduedcDonnell Douglasourt relied

on Gulf Oil Corp. v. Brock, 778 F.2d 834, 88D.C. Cir. 1985) Seel02 F. Supp. 2d at 23 owever, h Gulf Oil

Corp, theCircuit statedhat“[t]he prolonged proceedings of this case are testimony that the firseragoirunder

the ‘capable of repetition, yet evading review’ exception is not metrevitard to FOIA disclosurés/78 F.2d at
839(noting in that reverse FOlAction, thakeleven years haglapsedetween when an organization made a request
from the United States Department of Labor for disclosure of the (figin®73 affirmative action plan and when
that organization withdrew its request, and thatpllaéatiff's 1973 affirmative action plan had not in fact yet been
disclosed)
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the purported policy or practice which the Institute n@sicesto challengdi.e., the
Department’sGuidance) is [not] likely to evade review,” athe Institute remains free to
challenge the Department’s Guidance in subsequent litigatibari is a factual basis to
challengehe Guidancand the challenge properlypleaded

In sum, thdnstitute concedes that it has received the BriWgelfinger email chainn
the format requestethe disclosure of which was the subject of its FOIA regaedthe
underlying basis foits Complaint andit does not oppose the redactions the Division applied to
the BringerWolfinger email chairpursuant to several FOIA exemptiorsee generalll.’s
Summ. J. Mot.Consequentlybecause the Institute has obtained the riegfit sought, the
Institute’s case isow moot. SeeHall, 437 F.3d at 99. Accordingly, the Court must grant the
Department’s motion for summary judgment and deny the Institute’s-crossn for summary
judgment’

IV.  CONCLUSION

For the foregoing reasons, the Court concludes that it must grdbépaetment’s

motion for summary judgment, deny the Institsitgrossmotion for summary judgmenand

deny the Institute’s motion for leave to file a supplemerdaiplaint®

" The Institutealsoasserts thahecausehis case is not moot, iis entitled to summary judgment and a finding by the
Court “that the [Department] violated the FOIA by redagiimformation as nomesponsive and improperly
segmenting one record into multiple records.” Pl.’s Summ. J. Md8; see generallPl.’'s Summ. J. Reply

Having concluded that this case is moot, the Court need not addresgtnieat by the Institutas*[t]he rule

against deciding moot cases forbids federal courts fesmering advisory opinions adéecid[ing] questions that
cannot affect the rights of litigants in the case before thehtall, 437 F.3d a®9 (alteration in original)citation
omitted).

81n its crossmotion, the Institute states that “upon completion of summary judgmergqatings, [it] intends to
move for attorney[s’] fees and costs.” Pl.’'s Summ. J. Mot. at @ Gdurt notes that this memorandum opinion
does ot determinavhether the Institute was a prevailing party for purposes of determitiiather the Institute is
eligible for an award of attorneys’ fees and costs. Additionally, the Court’s comelthsat this case is moot does
not prevent the Institute from filing a motion seeking attorneys &ew® costsSeeHarvey, 123 F. Supp. 3d at8
(holdingthat even though the plaintiff's case was maage plaintiff may still seek reasonable attorneys’ fees and
costs for bringing thaction to the extent hie a prevailing party).
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SO ORDERED this 10th day ofOctober 2017°

REGGIE B. WALTON
United States District Judge

9 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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