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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTOPHER HALL,et al,
Plaintiffs
V.

SOUTH RIVER RESTORATION, ING et
al.,

Civil Action No. 1:16-2239CKK)

Defendants

MEMORANDUM OPINION
(September 112017)

Plaintiffs Christopher Hall, Piper Hall, and their child Bbting thislawsuit against
Defendants South River Restoration, IfiGouth Rivef) and USAA Casualty Insurance
Company(*USAA") for their respective roles in the-fiited attempto repair Plaitiffs’
Washington D.C. home after it was damaged during Superstorm Sandy. Pending before the
Court is USAAs [10] Motion to Dismiss. Upon consideration of the pleadiye relevant
legal authorities, and the record as a whole, the Court GRANTPART and DENES-IN-

PART Defendari$ motion. The Court findghat Plaintiffs breach of contract and Consumer
Protection Procedures ACICPPA) claims are plausible and should not be dismissed at this
early stage in the case. Howewlqintiffs negligencebased clans will be dismisseavithout

prejudice becaudelaintiffs have not pled that Defendant owed them dutythat is

! The Court’s consideration has focused on the following documents:

e Def’sMem. ofLaw in Support oMot. to Dismisg“Def.”’s Mem.”), ECF No. 11;

e PIs! Mem. in Opph to Mot. to Dismisg"*Pls! Oppn”), ECF No. 22; and

e Def’s Reply Mem. in Support of Mot. to Dismigef.’s Reply”),ECF No. 26.
In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decisi®eel CvR 7(f).
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meaningfullydistinct andndependent from thautiesDefendanbwed Plaintiffs pursuant to
their homeownetsnsurance policy.
. BACKGROUND
Plaintiffs home waseriously damaged during Superstorm Sandy. Compl., ECF No. 1,
atf12. Plaintiffs allege that whetheyfiled aclaim with USAA, their home insurance provider,
USAA accepted coveradrit requiredhat Plaintiffs use one &dSAA’s preferred contractors,
South River, to do the repair workd. 13, 26, 297 Plaintiffs allege thanhstead ofepaiing
their hane, South River spent the next four years causiieg home further damage through
their negligent work.ld. 113-4. Plaintiffsallegedlycomplained about South River’s work to
USAA on numerous occasions, and asked USAA to allow them to use another con8aetor.
e.g, id. 11 32, 44, 55, 62, 82, 93, 14U0SAA repeatedly refusedd. Eventually, USAA issued
Plaintiffs acheck that it claimedatisfied its obligation to pay for tlsgormdamage to Plaintiffs
home, and informed Plaintifthatit would no longer be involved with their clainhd. 11 186-
88. Plaintiffs filed this lawsuit soon thereaftdplaintiffs assert causes of action against USAA
for breach of contract, violation of the CPPA, negligence, negligent inflictiomofienal
distress and negligent misrepresentatiloh 1292-348. Defendant USAA has moved to
dismissall of the claims against it.
IIl. LEGAL STANDARD
Pursuant to Federal Rule 12(b)(6), a party may move to dismiss a complaint on the
grounds that itfail[s] to state a claim upon which relief can be graritdeed. R. Civ. P.
12(b)(6). “[ A] complaint [does not] suffice it tendersnaked assertion[sHevoid of further
factual enhancemefit. Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.

Twombly 550 U.S. 544, 557 (2007)Rather, a complaint must contain sufficient factual



allegations that, ihccepted as truéstate a claim to relief that is plausible on its face.
Twombly 550 U.S. at 570. A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defehdblet ier the
misconduct allegetl. Igbal, 556 U.S. at 678. Ifi evaluating anotionto dismiss the Court must
accept the factual allegations in the complaint as true and draw all reasofeaklecesn favor
of plaintiff.” Nat'l| Postal Prd’| Nursesv. U.S. Postal Ser61 F. Supp. 2d 24, 27 (D.D.C.
2006).
Il . DISCUSSION

The Courtwill grant Defendaris motion in part and deny it in part. The Cowill not
dismiss Plaintiffsbreach of contract dEPPAclaimsagainst USAA because these claimase
been adequately pled, and Defentaatguments that they are untimelge not wehtaken at
this early stage in the litigationThe Court does, however, agree with DefendarttRFantiffs
have not adequately pled their negligebesed claimbecausdlaintiffs have not identifiec
tort duty Defendant owed Plaintiffs that is independent of the pariggance contract. The
Court will accordingly dismisthe negligencéasedclaims without prejudice.
A. Plaintiffs’ Breach of Contract Claim

Defendant argues thBtaintiffs' breach of contract claim should be dismissed for two
reasons First, Defendant argues thalaintiffs have not pledthe specific contractual duty they
are claiming has been breached.” B¥em.at 5. The Court disagreeslaintiffs allegethat
under their homeownérgmsurance policy, Defendant had a duty “to pay for ‘sudden and
accidental direct, physithss to the Hallsresidencé. Compl. { 293.Thecomplaintalleges
thatUSAA breachedhis dutyto pay for the damage to PlaintifffomewhenUSAA conditioned

payment on the use of a particular contractor wigiead of repairing Plaintgf home for the



amount of money provided by USAA, only damaged Plaintitsne further.ld. 113, 4, 15-19,
25-26, 292-308. Development of the recorday eventuallyevealthat this duty was not in fact
breachedbut at the pleading stage the Court is satisfiedRlztiffs have plausiblpledtheir
contract claim.Accepting all factual allegations as traled drawing all reasonable inferences for
Plaintiffs, the complaint plausibly allegdsat the Defendais#t actions, viewed in their entirety,
were insufficient to satisfy its obligatiamder the contract to pay to repair the damage to
Plaintiffs home.

SecondDefendant argues that Plaintifftereach of contract claim should be dismissed
because Plaiiifs’ insurance policy containeasuit limitation provision that states tHpt]o
action can be brought against us unless you have tart¢s] the aon within two years after
the date of the loss Def.’s Mem at 6, Ex. B at 23. Again, the Court disagrees. Defendant is
correct that “[c]lontractugdrovisions limiting the period within which insurance policy-holders
may validly initiate a lawsuit argenerally enforceable under District of Columbia’law.
Martinez v. Hartford Cas. Ins. Co429 F. Supp. 2d 52, 56 (D.D.C. 2006). However, the Court is
not convinced that Plaintiffeontract claim should be dismissed at the pleading stage on the
basisof this provisiongiven the particular facts in this case

As an initial matterthe parties in this caskspute the meaning of the word “loss” in the
suit limitation provision.Defendant argues thRtaintiffs’ “loss” occurredn 2012when their
home was damaged by Superstorm Saridgf.’s Mem. at 6/. Plaintiffs disagregarguing that

“[i]n this situation, ‘loss’ as that term is used in the Policy more correctlysr&dethe ultimate

2 Plaintiffs also allege th&tUSAA’s conduct is . . . a breach of the duty of good faith and fair
dealing that is inherent in all District of Columbia contrdctsl. § 307.
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expense the Halls face to rectify the damage that Soudr Bid USAA caused to their home,
and the related consequential damagssniged in the Complaint.” Pls.” Opp’n at 9.

Although the Court notes that Plaintiffs’ interpretation appears to be at lesstanable
one under the circumstances)é&ed notesolve the parties’ dispute over the meaning of “loss”
at this time. Regardless of which interpretation is correct, dismissal on the pleadings @sithe b
of this limitation provision would be inappropriate. On the one harlei€Court were to accept
Plaintiffs’ interpretation of the term “loss,” Plaintiffs’ complaimbuld clearlybe timelybecause
their“loss” did not occumuntil July 2016, when USAAllegedlyinformed Plaintiffs that it would
not pay the full amount required to repair their horR&intiffs’ lawsuit was filed only months
later.

On the other handyenif the Court were to accept Defendants’ vithat the term “loss”
means the date of the original damage to Plaintiffs’ home, the comgtilishould not be
dismissed at the plesnd) stag on the basis of the suit limitation provisibacause Plaintiffs
may havesuccessful waiver or estoppel argumerits defendant is estopped from raising [a
limitations period] as a defense if that defendant has done anything that would tend to lull the
plaintiff into inaction and thereby permit the [limitatiopsriod] to run against him.Martinez
429 F. Supp. 2dt57 (quotingPartnership Placements, Inc. v. Landmark Ins.,C22 A.2d
837, 842 (D.C. 1998))Additionally, an insurance company may waive a contractual limitations
period if it “has conceded liability and some discussion of a settlement offer has occildred.”

at59 (quotingBailey v. Greenbergs16 A.2d 934, 938 (D.C. 1986)).

3 While it is true that som&ourts have held that the discovery rule does not apply to
unambiguous contractuliinitations provisionsthat clearly identify the time from which the
limitations period begins to ruhAzoroh v. Auto. Ins. Co. of Hartford, C200 F. Supp. 3d 127,
131 (D.D.C. 2016), Defendant concedes that waiver and estoppel repoefenseso



Plaintiffs arguethat these doctrines apply here, #meir arguments arsupported by the
allegations in the complaint amdeat least plausiblePlaintiff argues thabefendant has either
waived, or is estopped from relying on, the limitations provision becaasedpted coverage of
the damage to Plaintiffs’ home in 2012, and then “spent four years telling thehdaliswould
restore the Halls’ home to the state it was in before it was damaged, whicht id 3AA
promised to do under the Policy.” Pls.” Opp’n atPlaintiffs also argue tharepresentativef
USAA made certain representatidnsthe Plaintiffsabout not enforcing a three year limitation
period on a warranty of South River's workl. at 7-8.* The Courtwill not makea final ruling
on the merits of these arguments at this time. It merely holdthth&dct that Plaintiffs have
plausible waiver or estoppel arguments rendermidsal oftheir breach of contract claimn the
basis of the suit limitatioprovision improper.

Defendant arguethatPlaintiffs’ waiver and estoppel contentiomsy properly be
dismissed at the pleading stdggrausehey arebasednly onalleged statements by a USAA
representativabout the limitations period for‘aompletely different contract” than the
insurance contract at issue in this eagleat is, avarranty fo work performed by South Rer.
Def.’s Reply at 5.The Court is not convinced by this argumefirst, far from being
“completely different” and “bar[ing] no relation to one anothetlie insurance contract and the

South River warranty seem, at least on the limited record before the Court, tataenateand

enforcement of the gdimitation clause, Def.s Reply at 5. Defendant is correttt is well-
settled in the District of Columbia th@b]oth waiver and estoppel can be invoked to preclude a
party from asserting [a limitations period] as an affirmative defendédftinez 429 F. Supp. 2d
at 57 (quotind?artnership Placement322 A.2dat 841 n.14).

4 Plaintiffs have attached a declaration from Plaintiff Christopher Hall attestthgde facts.
SeeDecl. of Christopher Hall, ECF No. 22-1. The Caudble focus at this stage of the ciase
the allegations in Plaintiff€omplaint. The Court would deny Defendantiotion to dismiss
Plaintiffs breach of contract claims even in the absence of the statements in My. Hall
declaration.



relatedagreementslt is possible thagtatements about the enforcement of the limitapieriod
of one could be relevant to waiver or estoppel arguments about the RégardlessDefendant
is incorrectthat the alleged statements regarding the South River waanantiyeonly basis on
which Plaintiffs could establish a waiver or estoppel argument. Plaisiige thaDefendant
accepted coveraged promised to pay for the dageto Plaintiffs’ home after it was damaged
in Superstorm Sandy. According to the complaint, USA#intained that representation until
2016, when it informed Plaintiffs that it would not pay for certain damage, whiattifRview
as a breach of their agreement. These fadt&ch have nothing to do with the South River
warranty,could plausibly support an argument that Defendant should not be entitled to rely on
the two year limitations period.

Forall of the aboveeasons, dismissal of Plaintiffs’ breach of contract claim is
inappropriate. Defendant’s motion to dismiss that claim is denied.
B. Plaintiffs’ CPPA Claim

Next, Defendant moves the Court to dismiss Plaint@®BPA claimon the grounds that
USAA is not & merchant and because the statute of limitationsthat claim has run. Dé$
Mem. at 14-18. Again, these argumeats unpersuasive at the pleading stage of this case.

First, Defendant contends that Plaintif2PPA claim must be dismissed because
Defendant is not &merchant. “[ Tlhe CPPA does not cover all consumer transactions, and
instead only coverdrade pradtes arising out of consumer-merchant relationstipSundberg
v. TTR Realty, LLC109 A.3d 1123, 1129 (D.C. 2015) (quoti@dgowder v. District of Columbia,
949 A.2d 590, 599 (D.C. 2008)). Under the CPP#aerchant means a person, whether
organized or operating for profit or for a nonprofit purpose, who in the ordinary course of

business does or would sell, lease (to), or transfer, either directly or itwliceasumer goods



or services, or a person who in the ordinary course of business does or would supply the goods or
services which are or would be the subject matter of a trade pradiiggé."Code § 28-

3901(a)(3). Both parties agree tHafl merchant need not be thectual seller of the goods or
servicescomplained of, but must bednnectedvith the supply side of the consumer

transaction.”” Adler v. Vision Lab Telecommunications, |r893 F. Supp. 2d 35, 39 (D.D.C.

2005) (quotingsave Immaculata/Dunblane, Inc. v. Immaculata Prep. S&d.A.2d 1152, 1159

(D.C. 1986)).

On the particular facts of this case, the Court finds that Plaintiffs have plaatdged
that Defendant was sufficienttgonnected with the supply side of the consumer transddion
allow theirCPPA claim to movedrward. Thecomplaint alleges thddSAA wassignificantly
involved with South River’'s provision of home repair servicethe Plaintiffs Plaintiffs allege
that USAAconditioned payment under Plaintiffasurance policy on Plaintiffsising South
Riverto repair their home. Compl. {1 297 (“USAA told tHells that USAA would pay if the
Halls hired South River to do the wdyk Plaintiffs allege that whetiney had complaints about
South River’'s work, they brought those complaints to USAA, who would then direct South River
to take certain actions to reselthe problemslid. 32 (“after the Halls complained about the
squirrels to USAA, USAA forced South River to make proper adjustments to the tarp
Plaintiffs allege that USAA made representations about South Riwearranty.Id. § 94
(“USAA told the Halls to continue with South River and that South River’'s warranty would
cover the necessary repairs.Blaintiffs evenallege that USAA had the ability to effectuate
changes in the South River personnel working on Plaintiéime. Id. § 44 (‘the Hallsreached
out to USAA and requested a new project manager. South River then assigned Wallace

Brookman as the new project mandyer



In sum, according to the complaitSAA had considerably inserted itself iritee
“supply sidé of the transaction at issue in this cafefendant may of course view the facts
about its relationship with South Riveifferently, and discovey may prove it correctBut on a
motion to dismiss, the Couaitcepts the factual alleg@ts as true and dravedl reasonable
inferences for PlaintiffsDoing so here, the Coucainnot dismiss PlaintiffCPPA claim on the
grounds that Defendarg not a ‘merchant.” SeeCalvetti v. Antcliff 346 F. Supp. 2d 92, 104-05
(D.D.C. 2004) (ejectng argumenthatdefendantvas exempt from CPPA liabilityecause he
was not & merchant” becausgefendant recommended the suppliea skrvice and oversaw and
monitored hiswvork).

The Court also will not dismiss Plaintiff€PPA claim on statute of lin@tions grounds.
“There is an inherent problem in using a motion to dismiss for purposes of raisitgia cta
limitations defensé. Richards v. Mileski662 F.2d 65, 73 (D.C. Cir. 1981)Although it is true
that a complaint sometimes discloses such defects on its face, it is more likely phaintiié
can raise factual setoffs to such an affirmative defenske.As the D.C. Circuit hasrépeatedly
held, courts should hesitate to dismiss a complaint on statute of limitations grouedisdie
on the face of the complaihtFirestone v. Firestone/6 F.3d 1205, 1208-09 (D.C. Cir. 1996).
“[ A] district court can certainly grant a motion to dismiss on statuienitations grounds, but to
do so, the factual allegations in the complaint mwesirty demonstrate all elements of dtatute
of limitationsdefenseandthat the plaintiff has no viable response to the deféridaited States
ex rel. Landis v. Tailwind Sports Coypl F. Supp. 3d 9, 38 (D.D.C. 2014) (emphasis in
original).

The fadual allegations in the complaint in this case do not clearly demonstrate that

Plaintiffs CPPA claim is time barred. Plaintiffs allege a continuinggpatbf poor work by



South River and demands from USAA that South River continue to be Pladiftsactor,
which eventually culminated in USAA’s alleged refusal to pay for the damagésnafz’
home months before Plaintifimwsuit was filed in 2016. Questions about when Plaihttsise
of action accruednd the statute of limitationmeriod began to run, whether any of Defendant’
conduct tolled the statute of limitations, or whether Plaintiffs have potentia¢mani estoppel
arguments are not capable of resolution on the face of the complaint alone.

Accordingly, the Court will not dismiss Plaintiff€PPA claim at this time
C. Plaintiffs’ Negligence Clains

Finally, Defendant argues that each of Plaintiffsgligencebased claim—Plaintiffs’
negligence, negligent infliction of emotional distress, and negligent misespaésn claims—
must be dismissed because all of Defenidantiligations and dutiet® Plaintiffsarosefrom their
insurance contracand no independent tort duty suppdhnisse claims On this final argument
the Court agreewith Defendant.

“Disputes relating to the respective obligations of the parties to an icgucantract
should generally be addressed within the principles of law relating to cesritr&ttoharis v.
State Farm Fire & Cas. Cp961 A.2d1080, 1087 (D.C. 2008)Where tort claims are assertad
addition to a breach of contract claito survive dismissdlthe tort must exist in its own right
independent of the contract, and any duty upon which the tort is based must flow from
considerations other than the contractual relationshgh.at 1089. In other wordy]t]he tort
must stand as a tort even if the contractual relationship did not ekist.”

In this case, Plaintiffs have not pled facts that demonstrate thah&ggigence claims
are based on a legal duty independent of the pamies'ancecontract. All of Plaintiffs’

negligencebased claimsare, in one way or another, based on Defendant’s handling of its duties
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under the homeowners’ insurance polidyes generally, to pay to repair the damage to
Plaintiffs’ home. In their negligence counPlaintiffs allege that USAA “owed a duty to the
Halls to act reasonably in coordinating and paying for the damage to the Hall residesed

by Superstorm Sandy” and that “USAA breached its duty to Plaintiffs to prowsdeaince that
would return their home to the state it was in before it was damagée Istorm.” Compl. 1

310, 316. Irtheirnegligent infliction of emotional distress couRtaintiffs allege that “USAA
failed to show the adequate standard of care in its selection and recommendabiaih ¢tiger

to repair the Halls’ home.ld. { 2. And in their negligent misrepresentation coeaintiffs
allege that “USAA owed a duty to the Halls to act reasonably in coordinatingagimdygor the
damage to the Hall residence caused by Superstorm Sddd¥f.’329. As a practical matter,
these allegations araseparable from the breach of insurance contlaah. The negligence-
based claims would not exist but tbe relationship the partiémdas a result of their contract
and the duties thereunder. Accordingly, these claims will be dismissed witbpudipe. See
Friends Christian High Sch. v. Geneva Fin. Consulta®®F. Supp. 3d 58, 63-64 (D.D.C. 2014)
(dismissing negligence claim based on allegation that defendant breachgdta Hahdle and
safeguard the escrowed funds in a professional manner” because that duty was not independe
from the duties arising froniné parties’ escrow agreemerfgbre Intl Sec. v. Torres Advanced
Enter. Sols., LLC13 F. Supp. 3d 62, 68 (D.D.C. 2014) (dissmg tort claim because the
underlyingallegationswvere “completely intertwined with [defendant’s] performance of its
obligations under the Teaming Agreemeniugent v. Unum Life Ins. Co. of A52 F. Supp.

2d 46, 53-56 (D.D.C. 2010) (dismissing tdeim where“[tthe common denominator of the
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allegations” underlying plaintiff's claim was “that they stem from the manner inhwhic
[defendant] pocessed her insurance clain®”).

V. CONCLUSION

For the foregoing reasons, the CABRANTSIN-PART and DENES-IN-PART
Defendant USAAs motion to dismiss. Plaintiffereach of contract and CPPA claims against
USAA remain, but Plaintiffsnegligencebased claimsra dismissed without prejudicén
appropriate Order accompanies this Memorandum Opinion.
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge

5 Given that the Court dismisses Plaintiffs’ negligebesed claims for failure to allege a legal
duty independent from the parties’ contract, the Court need not reach Defendantsalddit
arguments for dismissing those claims, including Defendant’s arguhegrPlaintiffs’ negligent
misrepresentation claim is barred by the statute of limitations, and that Plamegfgjent
infliction of emotional distress claim fails because Defendant did not haveeadkp
relationship” with Plaintiffs, or place them the “zone of danger.” Def.’s Menat 11-14.
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